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EXECUTIVE SUMMARY
PERKINS MOUNTAIN UTILITY COMPANY AND

PERKINS MOUNTAIN WATER COMPANY
DOCKET nos. SW-20379A-05-0489 AND W-20380A-05-0490

On July 7, 2005, Perkins Mountain Utility Company ("PMUC" or "Wastewater
Company") and Perkins Mountain Water Company ("PMWC" or "Water Company")
collectively referred to as ("The Utilities") filed applications with the Arizona Corporation
Commission ("ACC" or "Commission") for Certificates of Convenience and Necessity
("CC&N") to provide wastewater and water services in portions of Mohave County, Arizona.
On September 14, 2005, The Utilities filed an amendment to the applications to include a revised
legal description. On November 10, 2005, Utilities DivisionStaff ("Staff") tiled its Staff Report
and on December 15, 2006, tiled its Addendum to Staff Report in the docket. Hearing was held
on December 5, 2005, and again in February and March 2007. On November 30, 2007, The
Utilities filed an Amendment to Applications and Request for Procedural Schedule ("Third
Amendment"). According to the tiling, the stock of The Utilities has been purchased by
Utilities, Inc.

PMUC and PMWC are Nevada Corporations, in good standing with the ACC
Corporations Division, and formed to provide wastewater and water utility services to all of the
residents and businesses in the Golden Valley South and The Villages at White Hills master-
planned communities, and are seeking CC&Ns for these areas. Golden Valley South is expected
to be comprised of more than 33,000 dwelling units at build-out whereas, The Village at White
Hills is expected to comprise of more than 20,000 dwelling units. Rhodes Home Arizona, LLC
("Rhodes") is the developer for Golden Valley South and The Village at White Hills.

Sports Entertainment in its letter to Staff and in its Application to Intervene alleged that
The Utilities had failed to include 120 acres of its 440 acre property in the master plan to provide
services and requested that the whole property be included in the master plan to provide services.
Staff believes that the inclusion of the 120 acres to The Utilities requested (The Village at White
Hills) CC&N area is in the public interest since the 120 acres is near to or contiguous to The
Utilities requested CC&N area.

Staff has reviewed the proposed total plant-in-sewice along with The Utilities'
engineering reports and found the plant facilities and cost to be reasonable and appropriate.
However, approval of the CC&N applications does not imply any particular future treatment for
determining the rate base. No "used and useful" determination of the proposed plant-in-service
was made, and no conclusions should be inferred for rate making or rate base purposes in the
future.

Based on the information provided in this docket and from Staffs review of other
available materials regarding The Utilities and related affiliates, Staff concludes that: (1) the
Utilities have no prior operating experience, but the immediate parent, Utilities, Inc. does have
experience, (2) there is evidence of negative determinations and/or questionable business
practices regarding AIG, Inc. and Utilities, Inc.'s affiliated entities in other jurisdictions, and (3)



the Utilities through their parent company, Utilities, Inc., have adequate financial capability to
provide the requested services

Staff believes that the ultimate obligation of the Commission is to protect the public
interest, to that end the imposition of reasonable conditions to ensure The Utilities are
conducting their business operations in a manner which will not compromise the interests of its
customers should be required

Water Service- CC&N

Staff recommends the Commission approve PMWC's application for a CC&N for all of
The Village at White Hills and all of Golden Valley South (except for a small portion of Section
8, Township 20 North, Range 18 West, set forth in the record) within portions of Mohave
County, Arizona, to provide water service, subj et to the following conditions

1. That the Commission End that the fair value rate base of PMWC's property devoted to
water service is $8,272,134

That the Commission approve Staffs rates as shown on Water Schedule CSB-W5-Rate
Design in the Rate Analyst Report. In addition to collection of its regular rates, PMWC
may collect from its customers a proportionate share of any privilege, sales or use tax

That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, a tariff consistent with the rates and charges authorized by the
Commission within 30 days of the decision in this matter

4. That the Commission require PMWC to File notice with Docket Control. as
compliance item in this docket, within 15 days of providing service to its first customer

a

5. That the Commission require PMWC to file a rate application no later than six-months
following the 5th anniversary of the date it begins providing service to its first
customer

6. That the Coimnission require PMWC to maintain its books and records in accordance
with the NARUC Uniform System of Accounts for Water Utilities

7. That the Commission require PMWC to use the depreciation rates recommended by
Staff

8. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, copies of the Approval to Construct ("ATC") for Phase 1 of the initial
phase of the Golden Valley South and The Villages at White Hills developments when
received by the Company, but no later than 3 years after the effective date of the order
granting this application

3.

2.



That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, for review and approval by Staff, a cuitailrnent tariff within 90 days after
the effective date of any decision and order pursuant to this application. The tariff shall
generally conform to the sample tariff found posted on the Commission's web site
(www.azcc.gov/divisions/utilities/forins/Cu1tail1nent-Std.pdf) or available upon request
from Commission Staff

10. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, an amended legal description for The Villages at White Hills CC&N area
including the entire 440 acres of land that is owned by Sports Entertainment and
Sagebrush Enterprises, Inc. no later than 15 days after the effective date of the decision
in this matter.

ll. That the Commission require PMWC to File with Docket Control, as a compliance item
in this docket, for review and approval by Staff; a backflow prevention tariff within 30
days of the decision in this matter. The tariff shall generally conform to the sample
tariff found posted on the Commission's web site
(www.azcc.gov/divisions/utilities/forms/Cross_c.pdf) or available upon request from
Commission Staff

12. That the Commission require PMWC to provide an irrevocable sight draft letter of
credit or a performance bond of $500,000. The bond or letter of credit shall remain in
place until further Order of the Commission. Proof of the performance bond or letter of
credit shall be filed in this docket, as a compliance item, prior to service being provided
to any customer. Thereafter, the proof of the performance bond or letter of credit shall
be filed semi-annually on each July and January covering the preceding six month
period.

13. That the Commission require PMWC to finance at least 50-percent of its plant with
equity.

14. That the Commission require PMWC to notify the Commission of any proposed change
in the ownership of the Water Company at least 30 days prior to the change in
ownership.

15. That the Commission require PMWC to file with Docket Control, as a compliance in
this docket, a copy of Arizona Department of Water Resources ("ADWR") Letter of
Adequate Water Supply (Water Adequacy Report) for each individual Subdivision in
Golden Valley South and in The Villages at White Hills developments, when received
by the Company, but no later than 30 days of the receipt.

Staff further recommends that the Commission's Decision granting the requested CC&N
to PMWC be considered null and void, after due process, should PMWC fail to meet Conditions
Nos. 3, 8, 9, and 10, listed above within the time specified.

9.



Water Service -.. Order Preliminary

Staff also recommends the Commission issue an Order Preliminary to PMWC for a
CC&N for the small portion of Section 8, Township 20 North, Range 18 West of Golden Valley
South (set forth in the record) within portions of Mohave County, Arizona, to provide water
service, subject to compliance with the following conditions:

That the conditions of approval for water service CC&N are hereby incorporated by
reference and apply equally to the issuance to the Order Preliminary.

2. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, copies of the ADWR Analysis of Adequate Water Supply demonstrating
the availability of adequate water for the requested Order Preliminary area of Golden
Valley South project when received by PMWC, but no later than 3 years after the
effective date of the order granting the Order Preliminary.

That after PMWC complies with above requirement 2, PMWC shall make a tiling
stating so. Within 60 days of this tiling, Staff shall file a response in the font of an
Order. The Commission should schedule this item for a vote to grant the CC&N as
soon as possible after Staff' s filing that confirms PMWC's compliance with item 2.

Wastewater Service - CC&N

Staff recommends the Commission approve PMUC's application for a CC&N for all of
The Village at White Hills and all of Golden Valley South (except for a small portion of Section
8, Township 20 North, Range 18 West, set forth in the record) within portions of Mohave
County, Arizona, to provide wastewater service, subj et to the following conditions

1. That the Commission find that the fair value rate base of PMUC's property devoted to
wastewater service is $8,050,058

2. That the Commission approve Staffs rates as shown on Wastewater Schedule CSB-
WW5-Rate Design in the Rate Analyst Report. In addition to collection of its regular
rates, PMUC may collect from its customers a proportionate share of any privilege,
sales or use tax.

3. That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, a tariff consistent with the rates and charges authorized by the
Commission within 30 days of the decision in this matter.

3.

4. That the Commission require PMUC to notify Docket Control, as compliance item in
this docket, within 15 days of providing service to its first customer.

1.



5. That the Commission require PMUC to file a rate application no later than six-months
following the fifth anniversary of the date it begins providing service to its first
customer

6. That the Commission require PMUC to maintain its books and records in accordance
with the NARUC Uniform System of Accounts for Wastewater Utilities

7. That the Commission require PMUC to use the depreciation rates recommended by
Staff.

8. That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, copies of the General Per nits for Phase l of the initial phase of Golden
Valley South and The Villages at White Hills developments when received by PMUC
but no later than 3 years after the effective date of the order granting this application

9. That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, copies of the APP for the Golden Valley South and The Villages at White
Hills developments within 3 years after the effective date of the order granting this
application

10. That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, an amended legal description for The Villages at White Hills CC&N area
including the entire 440 acres of land that is owned by Sports Entertainment and
Sagebrush Enterprises, Inc. no later than 15 days after the effective date of the decision
in this matter

ll. That the Commission require PMUC to provide an irrevocable sight draft letter of credit
or a perfonnance bond of $500,000. The bond or letter of credit shall remain in place
until further Order of the Commission. Proof of the performance bond or letter of credit
shall be filed in this docket, as a compliance item, prior to service being provided to any
customer. Thereafter, the proof of the performance bond or letter of credit shall be filed
semi-annually on each July and January covering the preceding six month period

12. That the Commission require PMUC to finance at least 50-percent of its plant with
equity

13. That the Commission require PMUC to notify the Commission, as a compliance item in
this docket, any proposed change in the ownership of the Wastewater Company, at least
30 days prior to the change in ownership

Staff further recommends that the Commission's Decision granting the requested CC&N
to PMUC be considered null and void, after due process, should PMUC fail to meet the
Conditions Nos. 3, 8, 9, and 10, listed above within the time specified



Wastewater Service .- Order Preliminary

Staff also recommends the Commission issue an Order  Preliminary to PMUC for  a
CC&N for the small portion of Section 8, Township 20 North, Range 18 West of Golden Valley
South (set forth in the record), within portions of Mohave County, Arizona, as amended, to
provide wastewater sen/ice, subj et to compliance with the following conditions :

1. That conditions for approval of the wastewater service CC&N are hereby incorporated
by reference and apply equally to the issuance to the Order Preliminary.

2. That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, a copy of APP for the requested Order Preliminary area of Golden Valley
South project within 3 years from the effective date of the order granting the Order
Preliminary.

3.  That  the Water  Company be granted a  CC&N for  the small por t ion of Sect ion 8,
Township 20 North, Range 18 West of Golden Valley South (set forth in the record).

4. That after PMUC complies with above requirements 2, and 3 PMUC shall make a tiling
stating so. Within 30 days of this tiling, Staff shall tile a response in the font of an
Order.  The Commission should schedule this item for a vote to grant the CC&N as
soon as possible after Staffs tiling that confirms PMUC's compliance with items 2, and
3.
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Perkins Mountain Utility Company et al
Docket Nos. SW-20379A-05-0489 et al
Page 1

Introduction

On July 7 ,  2005,  Perkins Mountain Utility Company ("PMUC" or  "Wastewater
Company")  and  Perkins  Mounta in Water  Company ( "PMWC" o r  "Water  Company")
collectively referred to as ("The Utilities") filed applications with the Arizona Corporation
Commission ("ACC" or  "Commission")  for  Certificates of Convenience and Necessity
("CC&N") to provide wastewater and water services in portions of Mohave County, Arizona.
On September 14, 2005, The Utilities tiled an amendment to the applications to include a revised
legal description.

On November 10, 2005, Utilities Division Staff ("Staff') filed its Staff Report and on
December 15, 2006, tiled its Addendum to Staff Report in the docket.

On December 5, 2005, a hearing was convened.

On March 3 l, 2006, the Water Company filed a second Amendment to its Application for
a CC&N. The second Amendment requested a CC&N for a portion of the service area originally
requested and an Order Preliminary for the remainder of the service area originally requested.

Hearings were held in February and March 2007.

On November 30, 2007, The Utilities filed an Amendment to Applications and Request
for Procedural Schedule ("Third Amendment"). According to the tiling, the stock of The
Utilities had been purchased by Utilities, Inc.

Background

PMUC and  PMWC are  Nevada  Corpora t ions ,  in  good  s tand ing with the  ACC
Corporations Division, and fanned to provide wastewater and water utility services to all of the
residents and businesses in the Golden Valley South and The Villages at White Hills rnaster~
planned communities, and are seeking CC&Ns for these areas.

Golden Valley South is a master plamied community which includes an active retiree
community with an 18-hole golf course, an interconnected community for all age groups, an
industrial/business park area and community commercial areas. Golden Valley South is nine
square-miles (approximately 5,750 acres) and is located approximately five miles southwest of
Kinsman, Arizona. The development is expected to be comprised of more than 33,000 dwelling
units at build~out.

The Village at White Hills is planned as a self-contained community that would provide
affordable homes for commuters to the Las Vegas metropolitan area. The development is four
and half square-miles (approximately 2700 acres) and is located approximately 40 miles
northwest of Kinsman. The Village at White Hills is expected to serve both residents and
travelers and comprise of more than 20,000 dwelling units.



Perkins Mountain Utility Company et al
Docket Nos. SW~20377A-05-0489 et al
Page 2

Rhodes Home Arizona, LLC ("Rhodes") is the developer for Golden Valley South and
The Village at White Hills

Request for Service

The Utilities filed with the applications the request for service The Utilities received from
Desert Communities, Inc. and America Land Management, LLC for Golden Valley South and
Sedona Holdings, LLC (aka Senora, LLC) for The Village at White Hills. No request for service
was submitted in the applications by The Utilities for the Sports Entertainment's property which
was identified in the applications as part of The Village at White Hills

On August 15, 2005, Sports Entertainment sent a letter to Staff indicating that The
Utilities had notified Sports Entertainment requesting that The Utilities be allowed to provide
utility services to Sports Entertainment's property located in The Village at White Hills. The
letter further stated that The Utilities had failed to include a portion of the property and that
Sports Entertainment would like to request that the whole property be included in the master plan
to provide services. On September 27, 2005, Sports Entertainment filed an Application to
Intervene in the docket

Sports Entertainment owned approximately 440 acres of land ("Parcel Number 317-36
05l" or "Subject Properly") in Section 30 of Township 27 North, Range 20 West, in the White
Water Hills area of Mohave County. The remaining 200 acres of land in Section 30 of Township
27 North, Range 20 West, Southwest of the Subject Property, are Federal land. According to the
Application to Intervene, Sports Entertainment granted to Sagebrush Enterprises, Inc. an Option
to purchase 320 acres of the Subject Property ("Option Property") and Sagebrush Enterprises
Inc. has exercised its Option to Purchase the Option Property. Sports Entertainment closed the
sale of the 320 acres to Sagebrush Enterprises, Inc. in 2006. As such, Sports Entertainment owns
only the remaining 120 acres of the Subject Property

Staff had discussions with both the representat ives of The Utilit ies and Sports
Entertainment regarding the August 15, 2005 letter, specifically the issue of including the
remaining 120 acres in The Utilities' plan to provide utility services. Staff believes that the
inclusion of the 120 acres to The Utilities requested (The Village at White Hills) CC&N area is
in the public interest since the 120 acres is near to or contiguous to The Utilities requested
CC&N area. As such, Staff recommends that The Utilities be required to provide utility services
to all of the 440 acres of land that is owned by Sports Entertainment and Sagebrush Enterprises
Inc. Staff further recommends that The Utilities be required to tile with Docket Control an
amended legal description for The Village at White Hills including the entire 440 acres of land
that is owned by Sports Entertainment and Sagebrush Enterprises, Inc. no later than 15 days after
the effective date of the order granting this application
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Second Amendment to the Application

On March 31, 2006, the Water Company filed a second Amendment to its Application for
a CC&N. In this Amendment, PMWC revised its Golden Valley South plans by removing
Phases 5, 6 and part of Phase 4 from the original CC&N area application. PMWC requested a
CC8z,N for only Phases l, 2, 3, 7 and part of Phase 4 for Golden Valley South (6-l/8 square-
miles). In addition, PMWC requested an Order Preliminary to a CC&N for Phases 5, 6 and the
remaining portion of Phase 4 of Golden Valley South, and all of The Villages at White Hills.

Third Amendment to the Application

On November 30, 2007, The Utilities tiled their Third Amendment. In the Third
Amendment, The Utilities: (1) notified the Commission that its stock has been purchased by
Utilities, Inc., (2) submitted a copy of the Analysis of Adequate Water Supply from Arizona
Department of Water Resources for The Villages at White Hills, and (3) requested modifications
to certain conditions Staff had recommended in its December 15, 2006 Addendum to Staff
Report. Specifically, The Utilities request that the conditions relating to Performance Bond,
Capital Structure, and Semi-Annual Litigation Reports be modified. In addition, The Utilities
request that the Commission issue water and wastewater CC&Ns with conditions for The
Villages at White Hills, instead of Order Preliminary. According to the Third Amendment, The
Utilities "are not seeking to amend the request for an Order Preliminary for the small portion of
Section 8 of Golden Valley South set forth in the record."

The Proposed Wastewater System

Using a 20-year planning period, for Golden Valley South, PMUC is proposing to
construct an 8.0 million gallon per day ("MGD") activated sludge wastewater treatment plant
("WWTP") and collection system at a total projected cost of $55.0 million. PMUC is projecting
to serve 152 customers in the first year and 2,042 customers by the fifth year. A reclaimed water
system is also being proposed that will consist of pump station/storage sites and 58,000 lineal
feet of force mains for beneficial use at an estimated cost of $5.3 million for irrigation of large
landscaped areas or a golf course, if ultimately included in the land use plan.

Using a 20-year planning period, for The Villages at White Hills, PMUC is proposing to
construct a 6.0 MGD activated sludge WWTP and collection system at a total projected cost of
$57.6 million. PMUC is projecting to serve zero customers in the first year and 1,025 customers
by the fifth year. A reclaimed water system is also being proposed that will consist of pump
station/storage sites and 25,000 lineal feet of force mains for beneficial use at an estimated cost
of $4.7 million for initiation of large landscaped areas or a golf course, if ultimately included in
the land use plan.
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Cost Analysis

PMUC submitted a revision to its estimated total wastewater plant-in-service spreadsheet
for the first five years by the National Association of Regulatory Utility Commissioners
("NARUC") plant account which combined the two development projects

Year 1

Year 3
Year 4
Year 5

$4.597.075
$7_761_475
$9,379_800
$16_427.875
$18.543.950

Staff has reviewed the revised proposed total wastewater plant~in-service along with
PMUC's engineering reports and found the plant facilities and cost to be reasonable and
appropriate. However, approval of this CC&N application does not imply any particular future
treatment for determining the rate base. No "used and useful" determination of the proposed
plant-in-service was made, and no conclusions should be inferred for rate making or rate base
purposes in the future

Arizona Department of Environmental Quality ("ADEQ") Compliance

PMUC does not have any wastewater plant facilities at this time, therefore, an ADEQ
compliance status is not applicable at this time

The Wastewater Company has not received its ADEQ General Permits for construction
of the wastewater facilities. Staff recommends that PMUC file with Docket Control, as a
compliance item, copies of the General Permits for Phase l of the initial phase of Golden Valley
South and The Villages at White Hills developments when received by PMUC, but no later than
3 years after the effective date of the order granting this application

Since an Aquifer Protection Permit ("APP") represents a fundamental authority for the
designation of a wastewater service area and a wastewater provider, Staff recommends that
PMUC file with Docket Control, as a compliance item, a copy of the APP for the Golden Valley
South and The Villages at White Hills developments within 3 years after the effective date of the
order granting this application

Wastewater Depreciation Rates

PMUC has adopted Staffs typical and customary Wastewater Depreciation Rates. These
rates are presented in Table WW of the attached Engineering Report and it is recommended that
PMUC use these depreciation rates by individual NARUC category as delineated in Table WW
of the attached Engineering Report
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The Proposed Water System

Using a 20-year planning period, for Golden Valley South, PMWC is proposing to
construct 15 wells (each producing at 1,200 gallons per minute ("GPM")), 10 million gallons of
storage (three sites minimum), booster systems, and transmissioWdistribution main at a total cost
of $48.5 million. PMWC is projecting to serve 150 customers in the first year and 2,040
customers by the fifth year.

Using a 20-year planning period, for The Villages at White Hills, PMWC is proposing to
construct 25 wells (each producing at 500 GPM), five tank/pumping sites (tanks ranging from
0.3 MG to 3.0 MG) and transmission/distribution main at a total cost of $53.9 million. PMWC is
prob acting to serve zero customers in the first year and 1,025 customers by the fifth year.

Cost Analysis

PMWC submitted revisions to its estimated total water plant-in-service spreadsheet for
the first five years by the NARUC plant account which combined the two development projects:

Year 1:
Year 2:
Year 3:
Year 4:
Year 5:

$4,731,125
$9,721,025
$11,783,167
$14,861,209
$19,192,351

Staff has reviewed the revised proposed total plant-in-service along with PMWC's
engineering reports and found the plant facilities and cost to be reasonable and appropriate.
However, approval of this CC&N application does not imply any particular future treatment for
determining the rate base. No "used and useful" determination of the proposed plant-in-sewice
was made, and no conclusions should be inferred for rate making or rate base purposes in the
future.

ADEQ Compliance

PMWC does not have any plant facilities at this time, therefore, an ADEQ compliance
status is not applicable at this time.

The Water Company has not received its ADEQ Certificate of Approval to Construct
("ATC") for construction of the facilities. However, Rhodes Homes Arizona, the developer, has
been issued ATCs for a transmission water line (March 30, 2006), 1.0 million gallon storage tank
(April 27, 2006) and well (April 28, 2006) for the Golden Valley South development. The well
is known as Golden Valley Ranch Well #1, All these planned facilities are located outside the
northern boundary of the requested CC&N area. Prior to service being provided, the developer
will convey this utility infrastructure to the water provider.
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Staff recommends that the Water Company file with Docket Control, as a compliance
item, copies of the ATC for Phase 1 of the initial phase of the Golden Valley South and The
Villages at White Hills developments when received by the Company, but no later than 3 years
after the effective date of the order granting this application.

Arizona Department of Water Resources ("ADWR") Compliance

PMWC will not be located in an Active Management Area ("AMA") and will not be
subject to any AMA reporting and conservation requirements.

On August 14, 2006, ADWR issued an Analysis of Adequate Water Supply letter finding
that an additional 2,895.69 acre-feet per year of treated effluent will be physically available at
build-out for the Golden Valley South development. This 2,895.69 acre-feet,  along with the
9,000 acre-feet, totals to 11,895.69 acre-feet per year, which is less than PMWC's projected
build-out demands for  the Golden Valley South development ( including system losses) of
12,196.11 acre-feet per year.

On July 18, 2007, ADWR issued an Analysis of Adequate Water Supply letter finding
that 11,922 acre-feet per year of groundwater and an additional 2,607.81 acre-feet per year of
treated effluent will be physically available at build-out for a total of 14,529.8 acre-feet per year
for The Villages at White Hills development. This total amount is more than ADWR's annual
estimated water demand of 12,65 l .03 acre-feet per year for approximately 26,000 dwelling units.

Staff recommends that PMWC tile with Docket Control, as a compliance in this docket, a
copy of ADWR Letter of Adequate Water Supply (Water Adequacy Report) for each individual
Subdivision in Golden Valley South and in The Villages at White Hills developments, when
received by PMWC, but no later than 30 days of the receipt.

Arsenic

T he U. S .  Envir onmenta l  P r ot ec t ion Agency ha s  r educed the a r senic  ma x imum
contaminant level ("MCL") in drinking water from 50 parts per billion ("ppb") to 10 ppb. The
date for compliance with the new MCL was January 23, 2006.

The arsenic levels for the Golden Valley Ranch Well No. 1 is at 7.8 parts per billion
("ppb") and Well No. 2 (under design) is at 7.2 ppb and meet the new arsenic standard. The
Villages at White Hills developments' well sources are unknown at this time. If the arsenic
levels need to be lowered to meet the new MCL for The Villages at White Hills development, the
ATC will resolve this issue.
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Curtailment Plan Tariff

A Curtailment Plan Tariff ("CPT") is an effective tool to allow a water company to
manage its resources during periods of shortages due to pump breakdowns, droughts, or other
unforeseeable events.

Staff recommends that the Company tile with Docket Control, as a compliance item, for
review and approval by the Director of The Utilities Division, a curtailment tariff within 90 days
after the effective date of any decision and order pursuant to this application. Staff also
recommends that the tariff shall generally conform to the sample tariff found posted on the
Commission's web site (www.azcc.gov/divisions/uti1ities/fonns/Curtailment-Std.pdt) or
available upon request from Commission Staff

Water Depreciation Rates

PMWC has adopted Staff' s typical and customary Water Depreciation Rates. These rates
are presented in Table A of the attached Engineering Report and it is recommended that the
Water Company use these depreciation rates by individual NARUC category as delineated in
Table A of the attached Engineering Report.

Service Line and Meter Installation Charges

PMWC's proposed service line and meter installation charges are somewhat similar to
Staffs customary range of charges. As a result, Staff recommends the lower end of its
customary range of charges. Since the Water Company may at times install meters on existing
service lines, it would be appropriate for some customers to only be charged for the meter
installation. Therefore, Staff recommends approval of its charges as shown in Table B of the
Engineering Report and Water Schedule CSB-W5 of the attached Rate Analyst Report, with
separate installation charges for service line and meter installations.

Finance of Utility Facilities

According to the applications, The Utilities intend to finance the required utility facilities
through a combination of shareholder equity, Contributions In Aid of Construction ("CIAC")
(see the Fair Value Rate Base section of this Report for further discussion on CIAC), and
advances in aid of construction. Advances in aid of construction are often in the form of Main
Extension Agreements ("MXAs"). MXAs are standard industry practice. The minimal
acceptable criteria for line extension agreements between water and wastewater utilities and
private parties are established by A.A.C. R14-2-406 and 606. These agreements generally
require the developer to design, construct and install (or cause to be), all facilities to provide
adequate service to the development. The developer is required to pay all costs of consmcting

the required facilities necessary to serve the development. Upon acceptance of the facilities by
the utility company, the developer conveys the utility facilities through a warranty deed to the
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utility company. Utility companies will often refund ten (10) percent of the annual water
revenue associated with development for a period of ten (10) years.

Fair Value Rate Base

Consistent with Commission rules, The Utilities' applications included the required tive-
year projections for plant values, operating revenues, operating expenses, and number of
customers. Projections and assumptions are necessary to establish a fair value rate base
("FVRB") and initial rates due to the lack of historical information. Since these are new
CC&Ns, Staff evaluated the prob ected original cost rate bases ("OCR.Bs) as the FVRBs.

The Utilities provided schedules showing the elements of the projected OCRB as shown
on Water and Wastewater Schedules CSB-WW2 and CSB-W2, pages l and 2 in the attached
Rate Analyst Report. Staff reviewed the projected plant in service at the end of the fifth year
and, except for the land values, found them to be reasonable.

The Utilities did not provide projections for the cost of their land and land rights
accounts. The Utilities stated in response to Staff' s Third Set of Data Requests, Item No. CSB 3-
3, that "The developer, Rhodes Homes Arizona, L.L.C. will convey any real property ... at no
cost ... Therefore the cost of the land to the water and sewer companies will be zero." This
treatment is not consistent with the NARUC Uniform System of Accounts ("USOA") which
requires that any asset received by a utility at no cost to the utility should be debited to the
appropriate plant account and credited to account no. 271 "Contributions in Aid of Construction
('CIAC')". The Utilities stated that the land and land rights account balances in the fifth year are
expected to be $350,000 and $65,000 for PMUC and PMWC, respectively. Accordingly, Staff
reflected these amounts in The Utilities' projected plant in service schedules as shown on Water
and Wastewater Schedules CSB-WW2 and CSB-W2, pages l and 2 in the attached Rate Analyst
Report.

Staff reviewed The Utilities' projected accumulated depreciation at the end of the 8th
year and found them to be reasonable.

The Utilities' applications project that the net cumulative balance for AIAC will be
$10,973,133 and $11,613,581 in year five for PMUC and PMWC, respectively. As shown on
Water and Wastewater Schedules CSB-WW2 and CSB~W2, page 1 in the attached Rate Analyst
Report, Staff decreased AIAC by $2,566,279 for PMUC and $2,703,437 for PMWC. As
discussed in the "Capital Structure and Financial Soundness" section of this Staff Report, Staft"s
adjustments reflect Staff's recommendation that The Utilities should finance at least 50 percent
of their plant with equity.

The Utilities' applications did not reflect CIAC in their rate base calculation. As shown
on Water and Wastewater Schedules CSB-WW2 and CSB-W2, page 1 in the attached Rate
Analyst Report, Staff increased the CIAC account by $350,000 for PMUC and $65,000 for
PMWC to reflect the land contributed by the developer.
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Staff increased the customer deposits balance in the 5th year by $114,5531 for both
PMUC and PMWC to reflect The Utilities' projected customer deposits balance at the end of the
fifth year

Revenue and Expenses

The Utilities provided projected revenues and expenses for five years. Staff's analysis
while taking into account all of the years presented, is concentrated on the fifth year of operation
when profitability is expected. Staff reviewed the revenue and expense projections and found
them to be reasonable. The projected income statements are shown on Water and Wastewater
Schedules CSB~WW3 and CSB-W3 in the attached Rate Analyst Report.

Capital Structure and Financial Soundness

Capital structure is an indicator of financial soundness. Undercapitalized investor owned
utilit ies may result  in ra te bases that  are too small to generate enough revenue to pay for
operating expenses and fund capital improvements without steep increases in customer rates.
Consequently, Staff has determined that a financially sound utility company, on average, should
have no more than 30 percent AIAC and/or CIAC in its capital structure.  However,  due to
circumstances unique to this case, Staff has recommended, in the Addendum to Staff Report tiled
on December 15, 2006, that The Utilities have at least 50 percent equity in its capital structure.
This will help to ensure that The Utilities are substantially financed by the owner, and that the
owner has a significant investment at risk. Staff believes this recommendation, in this and other
cases involving new CC&Ns, motivates the utility owners to protect their investment by applying
proper maintenance and installing quality plant, furthering the public interest.

At the end of the fifth year, PMUC's capital structure consists of no debt, 63.93 percent
AIAC/CIAC, and 36.07 percent equity. Staff recommends 0.00 percent debt, 50.00 percent
AIAC/CIAC, and 50.00 percent equity as shown on Wastewater Schedule CSB-WW4 in the
attached Rate Analyst Report.

At the end of the fifth year, PMWC's capital structure consists of no debt, 64.93 percent
AIAC/CIAC, and 35.07 percent equity. Staff recommends 0.00 percent debt, 50.00 percent
AIAC/CIAC, and 50.00 percent equity as shown on Water Schedule CSB-W4 in the attached
Rate Analyst Report.

Staff recommends that approval of The Utilit ies' CC&Ns be made conditional upon
PMUC and PMWC obtaining Staffs recommended capital structure by the end of the fifth year
of operation.

| Per The Utilities' response to Staffs Third Set of Data Requests, Item No. CSB 3.2
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Rate Design

Water  and Wastewater  Schedules CSB-WW5 and W5 in the at tached Rate Analyst
Report present a complete list of The Utilities' proposed, and Staffs recommended rates and
charges. The Utilities' projected revenue is derived primarily from the residential customer
class.

To promote efficient use of water, Staff has recommended an inverted three-tiered rate
structure for the commodity charges. PMWC has submitted a three-tier rate design.

Staff added a 5/8-inch x 3/4-inch meter  to provide PMWC with the ability to serve
customers who may request that meter size. PMWC anticipates that residential customers will
compose the majority of its total customers. PMWC proposes a 3/4-inch meter for the residential
class and is designing and building its water system to meet the water usage demands for those
customers. The water usage demand costs for a %-inch meter are higher than those of a 5/8-inch
x 3/4-inch meter. Therefore, to ensure that PMWC recovers the costs associated with designing
and building its system to meet the demands of its largest customer class (i.e., the 3/4-inch meter
residential customer), Staff set the 5/8-inch x 3/4-inch meter rate the same as that of the 3/4-inch
meter.

PMUC's rates are flat monthly fees that vary by meter size as shown on Wastewater
Schedule CSB-WW5 in the attached Rate Analyst Report. Staff added a flat fee for the 5/8-inch
x 3/4-inch meter to be consistent with Staff' s addition of this meter size for PMWC.

Staff recommends the approval of its rates, and charges as per Water and Wastewater
Schedules CSB-WW5 and W5 of the attached Rate Analyst Report and as supported by the
Arizona Administrative Code, Article 4, Water Utilities and Article 6, Sewer Utilities.

Staff further recommends that The Utilities be required to file with Docket Control, as a
compliance item, a tariff consistent with the rates and charges authorized by the Commission
within 30 days of the decision in this matter.

Franchise

Every applicant  for  a  CC&N and/or  CC&N extension is  required to submit  to the
Commission evidence showing that the applicant has received the required consent, franchise or
penni from the proper  author ity. If the applicant operates in an unincorporated area,  the
company has  to obta in the franchise from the County. If  the applicant  opera tes  in an
incorporated area of the County, the applicant has to obtain the franchise from the City/Town

The Utilities have filed, in the docket, copies of the franchise agreements from Mohave
County for the requested CC&N areas
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Ownership Structure

According to the Third Amendment to The Utilities' Applications, on November 29,
2007, Rhodes, the sole shareholder of The Utilities, executed a Stock Purchase and Utilities
Services Agreement (the "Stock Purchase Agreement") by which Rhodes transferred all issued
and outstanding shares of stock in The Utilities to Utilities, Inc., "a public holding company with
approximately 90 subsidiaries operating more than 500 water, wastewater and initiation systems
in 17 states serving more than 300,000 customers." Utilities, Inc. operates in Florida, North
Carolina, South Carolina, Illinois, Louisiana, Georgia, Indiana, Maryland, Arizona, Mississippi,
Nevada, New Jersey, Ohio, Pennsylvania, Tennessee, Virginia, and Kentucky. Utilities, Inc.
founded in 1965, is based in Northbrook, Illinois, and was formerly operated as a subsidiary of
Nuon NV. In Arizona, Utilities, Inc. owns Bermuda Water Company. (See Bennuda Water
Company's section below for detailed information regarding this subsidiary)

Utilities, Inc. is 100 percent owned by Hydo Star Holdings Corporation, which is in tum
100 percent owned by Hydo Star, LLC, which is in tum owned by a combination of entities
namely: Hydro Star InterCom LLC, Hydro Star Blocker LLC, AIG Highstar Capital II, L.P., AIG
Highstar Capital II Overseas Investor Fund, L.P., AIG Highstar Capital II Prism Fund, L.P., and
American General Life Insurance Company. AIG Highstar Capital II, L.P., AIG Highstar
Capital ll Overseas Investor Fund, LP., and AIG Highstar Capital II Prism Fund, L.P. are owned
by AIG Highstar GP II, L.P. with a diversified group of investors. AIG Highstar GP II, L.P. is a
subsidiary of AIG Global Investment Corp. which is a subsidiary of American International
Group, Inc. ("AIG, Inc."). American General Life Insurance Company (mentioned above) is
also an affiliate or subsidiary of AIG, Inc. AIG Global Investment Corp. is the Investment
Manager by Contract for American General Life Insurance Company. Thus, the ultimate parent
of The Utilities is AIG, Inc. (See Attachment F for the Chart of Ownership Structure of Utilities,
Inc. and articles about Utilities, Inc.'s parent companies).

According to the November 30, 2007 Amendment to Applications, neither Mr. Jim
Rhodes nor any of his affiliated business enterprises have any ownership interest in Utilities, Inc.
On January 2, 2008, The Utilities filed Notice of Filing Supplemental Information ("Notice").
The Notice (herein incorporated by reference), contained an affidavit of Mr. John Hoy, Chief
Regulatory Officer fUtilities, Inc., and an affidavit of Mr. Rhodes supporting the November 30,
2007 Amended Applications and the statement that neither Mr. Rhodes nor any of his affiliated
business enterprises have any ownership interest in Utilities, Inc.

The ownership structure of Utilities, Inc., the parent company of PMWC and PMUC,
appears fairly complex and lacks transparency, with the relationship between the ultimate parent
company, AIG, Inc., and its subsidiaries (that are parents to Utilities, Inc.) referred to as "Indirect
subsidiaries". 2 The indirect subsidiaries of AIG, Inc. and undisclosed "Investors" are the parents

2 Per PMWC and PMUC's response to BNC 5.1, ""Indirect Subsidiary" as used in the response to BNC 4.1 means
that there are intermediate holding companies in the smlcture for tax and other purposes."
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of Utilities, Inc. 3 (See Attachment F), At least one or more of Utilities, Inc.'s parent company is
an equity buyer or investor. According to Utilities, Inc.'s Press Release dated March 21, 2007,
and July 12, 2007 which announced the appointments of Mr. John Stover as Corporate Secretary
and Vice President and Mr. Steve Lubertozzi and Mr. John Hoy as Chief Financial Officer and
Chief Regulatory Officer, respectively, Utilities, Inc., is "a portfolio company of AIG Highstar
Capital". Staffs understanding is that AIG Highstar Capital is an equity buyer or investor.

Sta ff  posed the following quest ions to The Ut ilit ies  in Sta ffs  Second Set  of Data
Requests,  Item No. BNC 2.8 ("BNC 2.8): "(a) What is the expected tern of ownership for
Utilities, Inc., Perkins Mountain Water Company, and Perkins Mountain Utility Company? (b)
How long was Utilities, Inc. owned by its prior owner? (c) How long has Utilities, Inc., been a
portfolio company of AIG Highstar Capital? (d) Does Utilities, Inc. anticipate acquiring any
other utilities in Arizona? (e) Does Mr. Jim Rhodes, and/or family members, have a direct or
beneficial equity, partnership, membership or other ownership interest in AIG Highstar Capital,
LP., American International Group, Inc. and/or any of their respective affiliates? (D Has AIG
Highstar  Capital,  L.P. ,  American International Group,  Inc.  and/or  any of their  respective
affiliates been sanctioned by the Security and Exchange Commission? Please explain." The
Utilities response to BNC 2.8 filed in the docket on February 28, 2008, is herein incorporated by
reference. Basically, the response to BNC 2.8, among other things, states that Utilities, Inc. has
been in existence since 1965, acquired the stock of PMWC and PMUC with the expectations
that it would be long-term investment of Utilities, Inc., was owned by its prior owner, Nuon
Global Solutions USA, Inc., a subsidiary of Nuon NV, from March 18, 2002 until April 19,
2006, when it was bought by AIG, Inc.'s affiliates, and that "Utilities, Inc. has made inquiry of
Mr. Rhodes and ...have been advised.." that Mr. Rhodes and any of his family members does not
have any ownership interest  in AIG Highstar  Capita l,  L.P. ,  AIG,  Inc and/or  any of their
respective affiliates. The response is discussed in the "Fit and Proper" Section below.

Stock Purchase and Utilities Service Agreement

The Confidential Stock Purchase Agreement dated November 29, 2007, was provided to
Staff pursuant to the terms of the August ll,  2006 Protective Agreement.  According to the
November  30,  2007 Amendment  to Applica t ions ,  the a ffidavits  of Mr .  John Hoy (Chief
Regulatory Officer of Utilities, Inc.) and Mr. Rhodes filed on January 2, 2008, in support of the
November 30, 2007 Amended Applications, and The Utilities response to BNC 2.8(e), neither
Mr. Jim Rhodes nor any of his affiliated business enterprises have any ownership interest in
Utilities, Inc. However ,  the language of the terms and condit ions of the Stock Purchase
Agreement creates an impression that Mr. Rhodes through Rhodes Homes Arizona, LLC is still
in a decision making role for PMWC and PMUC. Specifically, the Stock Purchase Agreement
requires Rhodes Homes Arizona, LLC and/or any of its affiliated business enterprises to prepare

3 Per PMWC and PMUC's response to BNC 5.2, "The "Investors" identified for the AIG Highstar Capital funds are
third parties that have made capital commitments to the funds. These third parties are 100% passive with respect to
decision making authority, and have, in effect, hired AIG Global Investment Corp, and AIG Highstar GP II, L.P. to
provide investment services in the infrastructure sector."
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the Master Plans for the water and wastewater systems. The Stock Purchase Agreement also
requires Utilities Inc. and/or PMWC and PMUC to get prior consent of Rhodes Homes Arizona,
LLC or its affiliated business enterprise in order to take certain actions. It is Staff's position that
The Utilities should be responsible for the preparation of the Master Plans for the water and
wastewater systems and not the developer, Rhodes Homes Arizona, LLC and/or any of its
affiliated business enterprises. Staff also believes that Utilities Inc. and/or PMWC and PMUC
should not get prior consent of the developer, Rhodes Homes Arizona, LLC or its affiliated
business enterprise in order to take certain actions. Rhodes Homes Arizona, LLC is a limited
liability company whose member is Mr. Jim Rhodes.

The Stock Purchase Agreement represents an agreement reached by two unregulated
entities, Rhodes Home Arizona, L.L.C. and Utilities, Inc. (collectively, referred as "parties") for
transfer of ownership and control of PMWC and PMUC. Staff believes that this Stock Purchase
Agreement is not binding on the Commission, and as such Staff does not recommend that any
order that addresses the CC8cN and/or Order Preliminary requested approve the agreement
between parties.

Bermuda Water Company

Bermuda Water Company ("Bermuda") was granted a CC&N in 1962 to provide water
service in southern portion of Bullhead City, Mohave County, Arizona. Bermuda currently
provides water service to approximately 7,900 customers. According to the November 30, 2007
Amendment to Applications, "Utilities, Inc., acquired Bermuda Water Company.....through a
stock transaction in l 999."

According to Bermuda's 2006 Annual Report, the water system consists of 8 wells
(producing a total of 3,575 gallons per minute), 5 storage tanks (totaling 2,244,000 gallons), 559
fire hydrants and a distribution system serving approximately 7,700 service connections. Staff
checked the compliance status for Bermuda system. According to an ADEQ Compliance Status
Report, dated February 12, 2008, ADEQ reported that the Bermuda water system, PWS #08-063,
had no deficiencies and that the system is currently delivering water that meets the water quality
standards required by Arizona Administrative Code, Title 18, Chapter 4. According to the
Utilities Division Compliance Section, Bermuda has no outstanding compliance issues. For the
number of complaints and inquiries on Bermuda, received by Utilities Division Consumer
Services Section, see Attachment G.

Bermuda provides water to Sunrise Vista Utilities Company ("Sunrise"). Sunrise is not
affiliated with Utilities, Inc. According to Sunrise's 2006 Annual Report, Sunrise provides water
service to approximately 700 customers in portions of Mohave County, Arizona. To serve
Sunrise's water system, Bermuda utilizes two 6-inch x 1-inch compound meters and a single 6-
inch line referred to herein as the Vanderslice line.4 Bermuda experienced 85 water main breaks
from November 2006 to November 2007. Bermuda believes the booster (pumping) station

4 The Vanderslice line runs parallel to Vanderslice Road.
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installed by Sunrise Vistas is damaging its Vanderslice line. The water main breaks resulted in
Sunrise customers complaining about water outages. (See Attachment H for the report on Staffs
field visit to Bermuda and Sunrise regarding water outages).

As evidenced by Utilities, Inc. 's list of "Recent News" on Utilities, Inc. 's website,
Utilities, Inc. has embarked on various expansion, replacement, renovation, relocation, and/or
upgrades of its water and/or wastewater facilities. (See Attachment I). In response to Staff's
Second Set of Data Requests, Item No. BNC 2.11 ("BNC 2.11"), Utilities, Inc., stated that "since
1999, Bermuda spent $2,226,000 net of retirements and net of Contributions in Aid of
Construction as of the end of 2006" in upgrades to its water system. Utilities, Inc. also stated in
response to BNC 2.11 that it "does not anticipate at this time merging Bermuda with Perkins
Mountain Water."

Utility Inc.'s Subsidiaries in Other Jurisdictions

According to the November 30, 2007 Amendment to Applications, Utilities, Inc. owns 90
subsidiaries operating more than 500 water, wastewater and irrigation systems in 17 states
sewing more than 300,000 customers. Utilities, Inc. in addition to Arizona, operates in Florida,
North Carolina, South Carolina, Illinois, Louisiana, Georgia, Indiana, Maryland, Mississippi,
Nevada, New Jersey, Ohio, Pennsylvania, Tennessee, Virginia, and Kentucky.

As part of its review of PMWC and PMUC's applications, Staff requested a list of other
jurisdictions that Utilities, Ire. and/or its affiliates provide water and/or wastewater services to
the public. Seventeen states were identified. Staff contacted the public utility regulatory
commissions requesting feedback from the state commissions, whether positive or negative,
concerning Utilities, Inc. and/or its affiliates that operate within those jurisdictions, for example,
are the subsidiaries in good standing with the state commission, have they been cited by the
state's drinking water and/or wastewater regulatory agency, etc. Approximately eight regulatory
commissions responded providing infonnation and/or comments regarding Utilities, Inc. and
and/or its affiliates that operate within their jurisdictions. The states that responded are Florida,
North Carolina, Illinois, Louisiana, Indiana, Nevada, Pennsylvania, and Tennessee. The
information and/or comments gathered includes Utilities, Inc. and and/or its affiliates being in
"good standing", an investigation into the practices and procedures regarding its water and sewer
operations, quality of service provided, Citations, and Consent Order. (See Attachment J for
Information from other jurisdictions).

As part of its review of the applications, Staff also issued Staff's Second Set of Data
Requests, Item Nos. BNC 2.12 and 2.13 ("BNC 2.12 and 2.13") requesting for "...a history of
Citations issued by regulatory agencies in other jurisdictions against Utilities, Inc. and/or any of
its respective affiliates since the year 2000." and "... a copy of all Consent Orders entered into
by Utilities, Inc. and/or any of their respective affiliates with any regulatory agencies since the
year 2000." Based on The Utilities response to BNC 2.12 and 2.13, Staff concludes that since
the year 2000, Utilities, Inc. and/or its affiliates in other jurisdictions have paid over $86,000 in
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civil penalties to other regulatory agencies. (See Attachment K for The Utilities response to
BNC 2.12 and 2. 13 including copies ofjudgments).

Fit and Proper

The ACC is required by the Arizona Revised Statutes § 40-281 et seq. to investigate all
applicants for a CC&N and to issue a CC&N only upon a showing that the issuance to a
particular applicant would serve the public interest. In determining whether or not the issuance
of a CC8cN to a particular applicant is in the public interest, Staff considers whether the
applicant is a fit and proper entity to own and operate a water and/or wastewater utility.

Utilities Inc., the parent company of The Utilities, provided confidential financial
infonnation to Staff pursuant to the terms of the August ll, 2006 Protective Agreement. In
general, Staff's analysis was based on the audited balance sheet and income statement for the
years ended December 31, 2005, and December 31, 2006. Utilities Inc.'s external auditors
issued an unqualified opinion concerning these financial statements. Based upon review of this
information, Staff has determined that Utilities, Inc. has substantial assets and net income for the
aforementioned years. Further, Staff has concluded that PMUC and PMWC through their parent
company, Utilities, Inc., have adequate financial capability to provide the requested services.

In response to Staff's Second Set of Data Requests Item Nos. BNC 2.14 and 2.15, in
which Staff sought for information on whether the entities (Utilities, Inc., PMWC and/or PMUC
and their respective affiliates), officers, directors and/or employees have been accused of various
types of allegations, convicted and/or admitted any of the allegations, Utilities, Inc. responded
"no" to the best of its knowledge and belief In response to Staff's Second Set of Data Requests
Item No. BNC Z.8(f), "has AIG Highstar Capital, L.P., American International Group, Inc.
and/or any of their respective affiliates been sanctioned by the Securities and Exchange
Colnmission?", Utilities, Inc. stated, "Utilities, Inc. is owned by private equity funds and does
not have access nor is it privy to, information relating to this question other than information
generally available to the public. Utilities, Inc. can however state that it has not been directly or
indirectly involved in SEC actions or been the subject of SEC sanctions."

In Pennsylvania Public Utility Commission's Opinion and Order entered on October 2,
2006, in "Application of Penn Estates Utilities, Inc., Utilities Inc. of Pennsylvania and Utilities,
Inc. -. Westgate for Approval of Stock Transfer Leading to a Change in Control of their Parent
Corporation, Utilities, Inc." in Docket Nos. A-210072F0003, A-230063F0003, A-230013F0004,
and A-210093F0002, the Pennsylvania Public Utility Commission noted on page 10, "further
inquiry by the OTS elicited the response that AIG was the subject of significant investigations
regarding certain corporate practices and had reached settlements resulting in the payment of
more than one billion dollars in restitution and penalties as well as mandated re fonns of various
accounting practices. (OTS Exh.l at 91-13l)". (See Attachment J). Based on the information
from Pennsylvania Public Utility Commission, Staff believes that Utilities, Inc. should have been
aware that its ultimate parent company, AIG, Inc., had been the subject of SEC sanctions.
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During its review, Staff came upon articles discussing litigation, probes, investigations,
fines, settlements, and conviction involving AIG, Inc. by Securities and Exchange Commission
("SEC"), U.S. Department of Justice, and/or other governmental agencies. In February 2006,
AIG, Inc. agreed to pay $1 .6 billion to resolve claims related to improper accounting, bid-rigging
and practices involving workers' compensation funds, in November 2004, AIG, Inc. agreed to
pay $126 million to settle fraud charges arising out of its offer and sale of an Earnings
Management Product, in September 2003, AIG, Inc. agreed to pay a civil penalty of $10 million
to settle the action. Recently, on February 25, 2008, the day before The Utilities filed their
response to BNC 2.8 (1), a federal grand jury found five executives, including one former AIG,
Inc. executive, "guilty on all 16 counts in their indictment, including conspiracy, securities fraud,
mail fraud and making false statements." 5 Staff recognizes that news reports can be subjective
in nature and generally are not conclusive on any point. However news reports may provide
information, or raise issues which may lead to relevant information. It is Staff's intention to
provide the Commission with relevant information. (See Attachment L for copies of the
articles).

PMWC and PMUC are new utilities with no prior operating experience. Utilities, Inc.,
the immediate parent company of PMWC and PMUC, has extensive experience with regulated
public utility entities. Utilities, Inc. owns 90 subsidiaries operating more than 500 water,
wastewater and initiation systems in 17 states serving more than 300,000 customers. (See
Attachment M for an organizational chart of Utilities, Inc. subsidiaries). As stated above,
Utilities Inc. owns Bermuda Water Company which serves approximately 7,700 service
connections, in Mohave County, Arizona. According to Utilities, Inc.'s Press Release dated
March 21, 2007, and July 12, 2007, mentioned above, "Utilities, Inc. was formed in 1965 to
provide developers with an alternative method to obtain water and wastewater utility service."
Staff in its Second Set of Data Requests, Item No. BNC 2.10 ("BNC 2.I0") requested The
Utilities "...provide a description of Utilities, Inc.'s experience in providing water and/or
wastewater utility service to developments of the same or comparable magnitude and/or size as
Golden Valley South and The Village at White Hills." In The Utilities response to BNC 2.10,
eight subsidiaries were identified. The identified subsidiaries provided water and/or wastewater
service and have customers ranging from 575 to 24,000. At build-out, Golden Valley South and
The Village at White Hills will comprise of approximately 33,000 and 20,000 dwellings,
respectively.

In recent Commission Decisions,6 perfonnance bonds have been required for new
CC&Ns where a substantial number of customer deposits or advances may be held by a
regulated utility, the company has no prior experience in operating a water or wastewater facility,
or where the financial strength of the entity could be in jeopardy due to inadequate funding,
pending law suits, etc. Performance bonds or letters of credit provide the customers security in
the event a new utility files for bankruptcy.

5 "Jury Convicts Five of Fraud In Gen Re,
6 Such as Decision Nos. 68235, 68236, 68237.

AIG Case", The Wall Street Journal, Febmary 26, 2008, front page.
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Based on the information provided in this docket and from Staff's review of other
available materials regarding The Utilities and related affiliates, Staff concludes that:

The Utilities have no prior operating experience, but the immediate parent, Utilities,
Inc. does have experience.
There is evidence of negative determinations and/or questionable business practices
regarding AIG, Inc. and Utilities, Inc.'s affiliated entities in other jurisdictions, and
The Utilities through their parent company, Utilities, Inc., have adequate financial
capability to provide the requested services.

Staff believes that the ultimate obligation of the Commission is to protect the public
interest,  to that end the imposition of reasonable conditions to ensure The Utilities are
conducting their business operations in a manner which will not compromise the interests of its
customers should be required. Therefore, in order to protect The Utilities' customers against
potential detrimental impact that may occur as a result of a judgment against AIG, Inc. and/or
The Utilities' affiliates, Staff recommends that The Utilities provide a performance bond or
irrevocable sight draft letter of credit.

Staff recommends that PMWC provide an irrevocable sight draft letter of credit or a
performance bond of $500,000. The bond or letter of credit shall remain in place until further
Order of the Commission. Proof of the performance bond or letter of credit shall be filed in this
docket, as a compliance item, prior to service being provided to any customer. Thereafter, the
proof of the performance bond or letter of credit shall be tiled semi-annually on each July and
January covering the preceding six month period.

Staff also recommends that PMUC provide an irrevocable sight draft letter of credit or a
performance bond of $500,000. The bond or letter of credit shall remain in place until further
Order of the Commission. Proof of the performance bond or letter of credit shall be filed in this
docket, as a compliance item, prior to service being provided to any customer. Thereafter, the
proof of the perfonnance bond or letter of credit shall be filed semi~annually on each July and
January covering the preceding six month period.

Staff acknowledges that Utilities,  Inc. ,  the parent company of The Utilities,  has
experience in operating a water or wastewater facility. The Utilities, however, are new utilities
with no prior operating experience. As such, Staff recommends that The Utilities be required to
finance at least 50-percent of its plant with equity, to ensure that The Utilities are substantially
financed by the owner, and that the owner has a significant investment at risk.

Due to lack of transparency and the complexity of the ownership structure of Utilities,
Inc., coupled with the fact that one or more Utilities, Inc.'s parent is an equity buyer or investor,
Staff believes that The Utilities should be required to notify the Commission of any change in the
ownership structure of The Utilities in the interest of the general public. Therefore, Staff
recommends that The Utilities, as a compliance item in this docket, notify the Commission of
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any proposed change in the ownership of The Utilities, at least 30 days prior to the change in
ownership.

Staff's Position on the CC&N and Order Preliminary Requested Relief

In the November 30, 2007 Amendment to the Applications, The Utilities requested,
among other things, that the Commission issue water and wastewater CC&Ns with conditions for
The Villages at White Hills, instead of Order Preliminary. According to the November 30, 2007
Amendment to the Applications, The Utilities "are not seeking to amend the request for an Order
Preliminary for the small portion of Section 8 of Golden Valley South set forth in the record."

Staff has previously recommended that  the Commission approve The Utilit ies '
applications for a CC&N for Phases l, 2, 3, 7 and part of Phase 4 for Golden Valley South, and
for the Commission to issue an Order Preliminary to The Utilities for a CC&N for Phases 5, 6
and the remaining portion of Phase 4 of Golden Valley South, and all of The Villages at White
Hills within portions of Mohave County, Arizona, to provide water and wastewater services,
subject to compliance with certain conditions. Among the conditions, is a requirement that
PMWC be required to file with Docket Control, as a compliance item in this docket, to tile with
Docket Control, as a compliance item, copies of the ADWR Analysis of Adequate Water Supply
demonstrating the availability of adequate water for Phases 5, 6 and the remaining portion of
Phase 4 of Golden Valley South, and all of The Villages at White Hills when received by
PMWC, but no later than 3 years after the effective date of the order granting the Order
Preliminary.

PMWC, on November 30, 2007, tiled an Analysis of Adequate Water Supply letter for
The Village at White Hills and Golden Valley South developments. According to ADWR, an
additional 2,895.69 acre-feet per year of treated effluent will be physically available at build-out
for the Golden Valley South development. This 2,895.69 acre~feet, along with the 9,000 acre-
feet, totals to 11,895.69 acre-feet per year, which is less than PMWC's projected build-out
demands for the Golden Valley South development ( including system losses) of 12,196.11 acre-
feet per year. For The Village at White Hills, ADWR found that 11,922 acre-feet per year of
groundwater and an additional 2,607.81 acre-feet per year of treated effluent will be physically
available at build-out for a total of 14,529.8 acre-feet per year for The Villages at White Hills
development. This total amount is more than ADWR's annual estimated water demand of
12,651.03 acre-feet per year for approximately 26,000 dwelling units, As such, there is no
question of water availability except for a small portion of Section 8, Township 20 North, Range
18 West, set forth in the record.

Subsequent to the filing of the Addendum to  the Staff report in the docket,  the
Commission has begun to assess the appropriateness of granting broad based CC&Ns. As a
consequence, Staff considered changing its recommendation from primarily a conditional CC&N
to an Order preliminary. Staffs reconsideration focused on (1) the magnitude of the requested
area, (2) the current economic conditions, and (3) the expected build out period (approximately
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20 years). Because of the procedural status of this case, Staff has elected not to proceed with an
Order Preliminary for the proposed area.

Recommendations

Water Service - CC&N

Staff recommends the Commission approve PMWC's application for a CC&N for all of
The Village at White Hills and all of Golden Valley South (except for a small portion of Section
8, Township 20 North, Range 18 West, set forth in the record) within portions of Mohave
County, Arizona, to provide water service, subj et to the following conditions:

1. That the Commission find that the fair value rate base of PMWC's property devoted to
water service is $8,272,l34.

That the Commission approve Staffs rates as shown on Water Schedule CSB-W5-Rate
Design in the Rate Analyst Report. In addition to collection of its regular rates, PMWC
may collect from its customers a proportionate share of any privilege, sales or use tax.

That the Commission require PMWC to tile with Docket Control, as a compliance item
in this docket,  a  tar iff consistent with the rates and charges authorized by the
Commission within 30 days of the decision in this matter.

4 .  That  the  Commission require  PMWC to  file  no t ice  with Docket  Contro l,  as  a
compliance item in this docket, within 15 days of providing service to its first customer.

5. That the Commission require PMWC to tile a rate application no later than six-months
following the fifth anniversary of the date it begins providing service to its first
customer.

6. That the Commission require PMWC to maintain its books and records in accordance
with the NARUC Uniform System of Accounts for Water Utilities.

7. That the Commission require PMWC to use the depreciation rates recommended by
Staff.

8. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, copies of the Approval to Construct ("ATC") for Phase l of the initial
phase of the Golden Valley South and The Villages at White Hills developments when
received by the Company, but no later than 3 years after the effective date of the order
granting this application.

9. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, for review and approval by Staff a curtailment tariff within 90 days after

3.

2.



Perkins Mountain Utility Company et al
Docket Nos. SW-20379A-05-0489 et al
Page 20

the effective date of any decision and order pursuant to this application. The tariff shall
generally conform to the sample tariff found posted on the Commission's web site
(www.azcc.gov/divisions/utilities/forms/Curtailment-Std.pdf) or available upon request
from Commission Staff

10. That the Commission require PMWC to tile with Docket Control, as a compliance item
in this docket, an amended legal description for The Villages at White Hills CC&N area
including the entire 440 acres of land that is owned by Sports Entertainment and
Sagebrush Enterprises, Inc. no later than 15 days after the effective date of the decision
in this matter.

11. That the Commission require PMWC to tile with Docket Control, as a compliance item
in this docket, for review and approval by Staff a backflow prevention tariff within 30
days of the decision in this matter. The tariff shall generally conform to the sample
tariff found posted on the Commission's web site
(www.azcc.gov/divisions/utilities/fonns/Cross_c.pdf) or available upon request from
Commission Staff

12. That the Commission require PMWC to provide an irrevocable sight draft letter of
credit or a perfonnance bond of $500,000. The bond or letter of credit shall remain in
place until further Order of the Commission. Proof of the perfonnance bond or letter of
credit shall be filed in this docket, as a compliance item, prior to service being provided
to any customer. Thereafter, the proof of the performance bond or letter of credit shall
be filed semi-annually on each July and January covering the preceding six month
period.

13. That the Commission require PMWC to finance at least 50-percent of its plant with
equity.

14. That the Commission require PMWC to notify the Commission of any proposed change
in the ownership of the Water Company at least 30 days prior  to the change in
ownership.

15. That the Commission require PMWC to file with Docket Control, as a compliance in
this docket, a copy of Arizona Department of Water Resources ("ADWR") Letter of
Adequate Water Supply (Water Adequacy Report) for each individual Subdivision in
Golden Valley South and in The Villages at White Hills developments, when received
by the Company, but no later than 30 days of the receipt.

Staff further recommends that the Commission's Decision granting the requested CC&N
to PMWC be considered null and void, after due process, should PMWC fail to meet Conditions
Nos. 3, 8, 9, and 10, listed above within the time specified.

I I II 1III1-u11--l
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Water Service - Order Preliminary

Staff also recommends the Commission issue an Order Preliminary to PMWC for a
CC&N for the small portion of Section 8, Township 20 North, Range 18 West of Golden Valley
South (set forth in the record) within portions of Mohave County, Arizona, to provide water
service, subj et to compliance with the following conditions

1. That the conditions of approval for water service CC&N are hereby incorporated by
reference and apply equally to the issuance to the Order Preliminary

That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, copies of the ADWR Analysis of Adequate Water Supply demonstrating
the availability of adequate water for the requested Order Preliminary area of Golden
Valley South project when received by PMWC, but no later than 3 years after the
effective date of the order granting the Order Preliminary

3. That after PMWC complies with above requirement 2, PMWC shall make a filing
stating so. Within 60 days of this filing, Staff shall tile a response in the form of an
Order. The Commission should schedule this item for a vote to grant the CC&N as
soon as possible after Staff' s filing that confirms PMWC's compliance with item 2

Wastewater Service - CC&N

Staff recommends the Commission approve PMUC's application for a CC&N for all of
The Village at White Hills and all of Golden Valley South (except for a small portion of Section
8, Township 20 North, Range 18 West, set forth in the record) within portions of Mohave
County, Arizona, to provide wastewater service, subject to the following conditions

1. That the Commission find that the fair value rate base of PMUC's property devoted to
wastewater service is $8,050,058

2. That the Commission approve Staffs rates as shown on Wastewater Schedule CSB
WW5-Rate Design in the Rate Analyst Report. In addition to collection of its regular
rates, PMUC may collect from its customers a proportionate share of any privilege
sales or use tax

3. That the Commission require PMUC to tile with Docket Control, as a compliance item
in this docket, a tariff consistent with the rates and charges authorized by the
Commission within 30 days of the decision in this matter

4. That the Commission require PMUC to notify Docket Control, as compliance item in
this docket, within 15 days of providing service to its first customer

2.
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5. That the Commission require PMUC to file a rate application no later than six-months
following the fifth anniversary of the date it  begins providing service to its  fir st
customer.

6. That the Commission require PMUC to maintain its books and records in accordance
with the NARUC Uniform System of Accounts for Wastewater Utilities.

7.  That the Commission require PMUC to use the depreciation rates recommended by
Staff.

8. That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, copies of the General Permits for Phase 1 of the initial phase of Golden
Valley South and The Villages at White Hills developments when received by PMUC,
but no later than 3 years after the effective date of the order granting this application.

That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, copies of the APP for the Golden Valley South and The Villages at White
Hills developments within 3 years after the effective date of the order granting this
application,

10. That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, an amended legal description for The Villages at White Hills CC&N area
including the entire 440 acres of land that is owned by Sports Entertainment and
Sagebrush Enterprises, Inc. no later than 15 days after the effective date of the decision
in this matter.

ll. That the Commission require PMUC to provide an irrevocable sight draft letter of credit
or a performance bond of $500,000. The bond or letter of credit shall remain in place
until further Order of the Commission. Proof of the performance bond or letter of credit
shall be tiled in this docket, as a compliance item, prior to service being provided to any
customer. Thereafter, the proof of the performance bond or letter of credit shall be filed
semi-annually on each July and January covering the preceding six month period.

12. That the Commission require PMUC to finance at least 50-percent of its plant with
equity.

13. That the Commission require PMUC to notify the Commission, as a compliance item in
this docket, any proposed change in the ownership of the Wastewater Company, at least
30 days prior to the change in ownership.

Staff further recommends that the Commission's Decision granting the requested CC&N
to PMUC be considered null and void,  a fter  due process,  should PMUC fa il to meet  the
Conditions Nos. 3, 8, 9, and 10, listed above within the time specified.

9.
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Wastewater Service - Order Preliminary

Staff also recommends the Commission issue an Order Preliminary to PMUC for a
CC8LN for the small portion of Section 8, Township 20 North, Range 18 West of Golden Valley
South (set fortin the record), within portions of Mohave County, Arizona, as amended, to
provide wastewater service, subj et to compliance with the following conditionsl

1. That conditions for approval of the wastewater service CC&N are hereby incorporated
by reference and apply equally to the issuance to the Order Preliminary.

That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, a copy of APP for the requested Order Preliminary area of Golden Valley
South project within 3 years from the effective date of the order granting the Order
Preliminary.

3. That the Water Company be granted a CC&N for the small portion of Section 8,
Township 20 North, Range 18 West of Golden Valley South (set forth in the record).

4. That after PMUC complies with above requirements 2, and 3 PMUC shall make a filing
stating so. Within 30 days of this filing, Staff shall file a response in the form of an
Order. The Commission should schedule this item for a vote to grant the CC&N as
soon as possible after Staff's filing that confirms PMUC's compliance with items 2, and
3.

2.



ATTACHMENT A

MEMORANDUM

DATE : March 13, 2008

TO: Blessing Chukwu
Executive Consultant III

FROM: Marlin Scott, Jr.
Utilities Engineer

W

RE: THIRD AMENDMENT TO THE APPLICATION FOR
Perkins Mountain Water Company
Docket No. W-20380A-05-0490 (CC&N - Water)

Introduction

Second Amended Application

On March 31, 2006, Perkins Mountain Water Company ("Perkins Mtn. Water" or
"Company") submitted its second amendment to its Certificate of Convenience and
Necessity ("CC8LN") application to provide water service to two proposed master-
planned communities in Mohave County. One requested area which would provide
service to the Golden Valley South development (nine square-miles) is approximately
five miles southwest of Kinsman and the other requested area which would serve The
Villages at White Hills development (4-l/2 square-miles) is approximately 40 miles
northwest of Kinsman.

In its second amended application, the Company revised its Golden Valley South plans
by removing Phases 5, 6 and part of Phase 4 (a parcel of land within the south half of
Section 8, Township 20 North, Range 18 West) from the original CC&N area application.
The Company requested a CC&N for only Phases l, 2, 3, 7 and part of Phase 4 for
Golden Valley South (6-l/8 square-miles). In addition, the Company requested an Order
Preliminary to a CC&N for Phases 5, 6 and the remaining portion of Phase 4 of Golden
Valley South, and all of The Villages at White Hills.

Third Amended Application

On November 30, 2007, the Company tiled its third amendment to its application.
According to this filing, the stock of the Company was purchased by Utilities, Inc. In
Arizona, Utilities, Inc. owns Bermuda Water Company ("Bermuda"), a utility that
provides water service to approximately 7,900 customers south of Bullhead City in
Mohave County.
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Company's Proposed Water Systems

Golden Vallev South

Using a 20-year planning period, the Company is proposing to construct 15 wells (each at
1,200 gallons per minute ("GPM")), 10 million gallons of storage (three sites minimum),
booster systems and transmission/distribution main at a total projected cost of $48.5.
million. The Company is projecting to serve 150 customers in the first year and 2,040
customers by the 11iih year.

The Villages at White Hills

Using a 20-year planning period, the Company is proposing to construct 25 wells (each at
500 GPM),  f ive tank/pumping s ites  ( tanks ranging from 0.3 MG to 3.0 MG) and
transmission/distribution main at a total projected cost of $53.9 million. The Company is
projecting to serve zero customers in the first year and 1,025 customers by the fifth year.

Cost Analysis

The Company submitted revisions to its estimated total water plant-in-service spreadsheet
for the first five years by the National Association of Regulatory Utility Commissioners
("NARUC") plant account which combined the two development projects:

Year 1:
Year 2:
Year 3:
Year 4:
Year 5:

$4,731,125
$9,721,025
$11,783,167
$14,861,209
$19,192,351

Staff has reviewed the revised proposed total water plant-in~service along with the
Company's engineering reports and found the plant facilities and cost to be reasonable
and appropriate. However,  approval of this CC8cN application does not imply any
par t icular  future treatment for  determining the ra te base. No "used a nd usefu l"
determination of the proposed plant-in-service was made, and no conclusions should be
inferred for rate making or rate base purposes in the future.

Arizona Department of Environmental Quality ("ADEQ") Compliance

Compliance Status

ADEQ compliance status is not applicable for the Perkins Mountain water facilities at
this time. Staff checked the compliance status for the system Utilities, Inc. currently
owns (Bermuda).
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According to an ADEQ Compliance Status Report,  dated February 12, 2008, ADEQ
reported that the Bermuda water system, PWS #08-063, had no deficiencies and that the
system is currently delivering water that meets the water quality standards required by
Arizona Administrative Code, Title 18, Chapter 4.

Approval to Construct

The Company has not received its ADEQ Certificate of Approval to Construct ("ATC")
for construction of facilities. However, Rhodes Homes Arizona, the developer, has been
issued ATCs for a transmission water line (March 30, 2006), 1.0 million gallon storage
t a nk (Apr i l  27 ,  2006)  a nd wel l  (Apr i l  28 ,  2006)  for  t he Golden Va l ley S ou t h
development.  The well is known as Golden Valley Ranch Well #1. All these planned
facilities are located outside the northern boundary of the requested CC&N area. Prior to
service being provided, the developer will convey this utility infrastructure to the water
provider.

Staff recommends that the Company file with Docket Control, as a compliance item in
this docket, copies of the ATC for Phase 1 of the initial phase of the Golden Valley South
and The Villages at White Hills developments when received by the Company, but no
later than 3 years after the effective date of the order granting this application.

Arsenic

T he U. S .  Envir onmenta l  P r ot ec t ion Agency ha s  r educed the a r senic  ma x imlun
contaminant level ("MCL") in drinking water from 50 parts per billion ("ppb") to 10 ppb.
The date for compliance with the new MCL was January 23, 2006.

The arsenic levels for the Golden Valley Ranch Well #lie at 7.8 ppb and Well #2 (under
design) is at  7.2 ppb. The Villages at  White Hills developments ' well sources are
unknown at this time. If the arsenic levels need to be lowered to meet the new MCL for
The Villages at White Hills development, the ATC will resolve this issue.

Arizona Department of Water Resources ("ADWR") Compliance

Compliance Status

The Company will not be located in an Active Management Area ("AMA") and will not
be subj et to any AMA reporting and conservation requirements.

Golden Vallev South .-. Adequate Water Supply

On August 14, 2006, ADWR issued an Analysis of Adequate Water Supply letter finding
that 2,895.69 acre-feet per year of treated effluent will be physically available at build-
out. This 2,895.69 acre-feet,  a long with the 9,000 acre-feet per  year  of available
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groundwater, totals to 11,895.69 acre-feet per year, which is less than the Company's
projected build out demands for the development of 12,196.11 acre-feet per year.

The Villages at White Hills .- Adequate Water Supply

On July 18, 2007, ADWR issued an Analysis of Adequate Water Supply letter finding
that 11,922 acre-feet per year of groundwater and an additional 2,607.81 acre-feet per
year of treated effluent will be physically available at build-out for a total of 14,529.8
acre-feet per year for The Villages at White Hills development.  This total amount is
more than ADWR's arial estimated water demand of 12,651.03 acre-feet per year for
approximately 26,000 dwelling units.

Letters of Adequate Water Supplv

Staff recommends that the Company file with Docket Control, as a compliance item in
this docket, a copy of the ADWR Letter of Adequate Water Supply (Water Adequacy
Report) for each individual Subdivision in the Golden Valley South and in The Villages
at White Hills developments, when received by the Company, but no later than 30 days
after issuance from ADWR.

Aquifer Study

Staff contacted the United States Geological Survey ("USGS"),  Arizona Geological
Survey and ADWR inquiring if any groundwater aquifer studies have been conducted for
Mohave County. All three indicated no studies were conducted. However,  ADWR
indicated that in conjunction with USGS, it has initiated studies in the northern Mohave
County area and the final report is expected to be completed by the end of 2009.

Water Depreciation Rates

The Company has adopted Staff's typical and customary Water Depreciation Rates.
These rates are presented in Table A and it is recommended that the Company use these
depreciation rates by individual NARUC category as delineated in the attached Table A.

Service Line and Meter Installation Charges

The Company's proposed service line and meter  installa t ion charges are somewhat
similar to Staffs customary range of charges. As a result, Staff recommends the lower
end of its customary range of charges. Since the Company may at times install meters on
existing service lines, it would be appropriate for some customers to only be charged for
the meter installation. Therefore, Staff recommends approval of its charges as shown in
Table B, with separate installation charges for service line and meter installations.
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Summary

Conclusions

Staff concludes that the Company's proposed water systems will have adequate
infrasmcture to serve the requested areas

Staff concludes that the proposed water plant facilities and cost are reasonable and
appropriate. However, no "used and useful" determination of this plant-in-service
was made, and no particular future treatment should be inferred for rate making or
rate base purposes in the future

According to an ADEQ Compliance Status Report, dated February 12, 2008,
ADEQ reported that the Bermuda water system, PWS #08_063, had no
deficiencies and that the system is currently delivering water that meets the water
quality standards required by Arizona Administrative Code, Title 18, Chapter 4

F or  t he Golden Va l ley S ou t h development ,  R hodes  Homes  Ar izona ,  t he
developer, has been issued ATCs for a transmission water line (March 30, 2006).
storage tank (April 27, 2006) and well (April 28, 2006). The well is known as
Golden Valley Ranch Well #l. All these planned facilities are located outside the
northern boundary of the requested CC&N area. Prior to service being provided
the developer will convey these utility infrastructures to the water provider

The arsenic levels for the Golden Valley Ranch Well #lie at 7.8 ppb and Well #2
(under design) is at 7.2 ppb and meet the new arsenic standard. The Villages at
White Hills developments' well sources are unknown at this time. If the arsenic
levels need to be lowered to meet the new MCL for The Villages at White Hills
development, the ATC will resolve this issue

The Company will not be located in an AMA and will not be subj act to any AMA
reporting and conservation requirements

For the Golden Valley South development, on August 14, 2006, ADWR issued an
Analysis of Adequate Water Supply letter finding that 2,895.69 acre-feet per year
of treated effluent will be physically available at build-out. This 2,895.69 acre
feet, along with the available 9,000 acre-feet per year of groundwater, totals to
l 1,895.69 acre-feet per year, which is less than the Company's projected build out
demands for the development of 12,196.1 l acre-feet per year

For The Villages at White Hills development, on July 18, 2007, ADWR issued an
Analysis of Adequate Water Supply letter finding that 11,922 acre-feet per year of
groundwater and an additional 2,607.81 acre-feet per year of treated effluent will
be physically available at build-out for a total of 14,529.8 acre-feet per year. This
total amount is more than ADWR's annual estimated water demand for the The
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Vil la ges  a t  White Hil ls  development  of  12 ,651 .03  a cr e-feet  per  yea r  for
approximately 26,000 dwelling units.

S ta f f  conta cted the Unit ed S ta tes  Geologica l  Sur vey ("USGS") ,  Ar izona
Geological Survey and ADWR inquiring if any groundwater aquifer studies have
been conducted for  Mohave County. All three indica ted no s tudies  were
conducted. However,  ADWR indicated that in conjunction with USGS, it  has
init ia ted studies in the nor thern Mohave County area  and the final repor t  is
expected to be completed by the end of 2009.

Recommendations

Staff recommends that the Company file with Docket Control, as a compliance
item in this docket,  copies of the ATC for Phase 1 of the initial phase of the
Golden Va lley South and The Villages  a t  White Hills  developments  when
received by the Company, but no later than 3 years after the effective date of the
order granting this application.

Staff recommends that the Company file with Docket Control, as a compliance
item in this  docket ,  a  copy of the ADWR Letter  of Adequate Water  Supply
(Water Adequacy Report) for each individual Subdivision in the Golden Valley
South and in The Villages at White Hills developments, when received by the
Company, but no later than 30 days after issuance from ADWR.

Staff r ecommends  tha t  the Compa ny use the wa ter  depr ecia t ion r a t es  by
individual NARUC category as delineated in the attached Table A.

Staff recommends approval of its service line and meter installation charges as
shown in Table B, with separate installation charges for the service line and meter
installations.

The Company seeks an Order Preliminary to a CC&N for a parcel of land within the
south ha lf  of Sect ion 8,  Township 20 Nor th,  Range 18 West . Staff recommends
submission of the following before the final CC&N is issued for this parcel:

4.

3.

2.

1.

1.

Staff recommends that the Company file with Docket Control, as a compliance
item in this docket, a copy of the ADWR Analysis of Adequate Water Supply
letter demonstrating the availability of adequate water for the requested Order
Preliminary areas within 3 years after the effective date of the order granting this
application.



NARUC
Account No .

Depreclable Plant
Average

Servlce Life
(Years )

Annual
Accrual
Rate (%)

304I Structures & Improvements 30 3.33 I
305

344

Collecting & Impounding Reservoirs 40 2.50

2.00

Lake, River, Canal Intakes 40
Wells & Springs 30
Infiltration Galleries 15
Raw Water Supply Moms 50
Power Generation Equipment 20 5.00
Pumplng Equlpment 8
Water Treatment Equlpment 30
Distribution Reservolrs & Standplpes 45
Transmlsslon & Distribution Males 50 2.00

3.33Servlces 30
Meters 12 8.33

306
307

308
309
310
311
320

330
331

333

334
335
336

339
340

340.1
341
342
343

2.50
3.33
6.67

12.5
3.33
2.22

Hydrants 50
Backflow Prevention Dcvlces 15
Other Plant & Misc Equipment 15
Office Furniture & Equlpment 15
Computers & Software 5
Transportation Equipment 5
Stores Equlpment 25
Tools, Shop & Garage Equlpment 20
Laboratory Equlpment 10
Power Operated Equlpment 20
Communication Equipment 10

2.00
6.67 I

6.67
20.00
20.00
4.00
5.00

10.00

6.67
20.00
20.00

5.00
10.00
5.00345

346
347

I

Miscellaneous Equipment 10 10.00

Perkins Mountain Water Company
March 13, 2008
Page 7

Table A. Water Depreciation Rates



Company's
Proposed
Charges

Meter Size
Recommended
Servlce Line

Charges

Recommended
Meter

Charges

Recommended
Total Charges

5/8 x 3/4-mch $355 $85 $440

3/4-lnch $440 $355 $165 $520

1 -inch $500 $405 $205

1-1/2-1nch $715 I $440

$600

$415

| 2-lnch Turbine $1,170 $915

$1,700 $600

At cost
I

$1,640
$1,585 $1,420

$2,190 $2,215

$2,540 $2,250

$3,215 $3,145

$4,815 $4,445

$6,270 $6,180
Cost (a) At cost

Cost (a) At cost

$610

$3,360

$7,890

At cost

At cost

$855

$1,515

$2,240

$2,195
$3,030

I
2-lnch Compound

3-mch Turbine

3-lnch Compound

4-lnch Turbine

4-lnch Compound

6-lnch Turbine

6-1nch Compound

8-inch Turbine

8-lnch Compound

$775

$815

$1,110
$1,170

$1,670

$1,710

At cost

$4,315
$6,115
$7,890

Perkins Mountain Water Company
March 13, 2008
Page 8

Table B. Service Line and Meter Installation Charges

(a) Note: Cost to include parts, labor, overhead, and all applicable
taxes, including income taxes.



ATTACHMENT B

MEMORANDUM

DATE March 13. 2008

Blessing Chukwu
Executive Consultant III

FROM: Marlin Scott, Jr. -72/I39
Utilities Engineer

RE: THIRD AMENDMENT TO APPLICATION FOR
Perkins Mountain Utility Company
Docket No. SW-20379A-05-0489 (CC&N .... Wastewater)

Introduction

Second Amended Application

On March 31, 2006, Perkins Mountain Utility Company ("Perkins Mtn. Utility" or
"Company") submitted its second amendment to its Convenience and Necessity
("CC&N") application to provide wastewater service to two proposed master-planned
communities in Mohave County. One requested area which would provide service to the
Golden Valley South development (nine square-miles) is approximately five miles
southwest of Kinsman and the other requested area which would provide service to The
Villages at White Hills development (4-l/2 square-miles) is approximately 40 miles
northwest of Kinsman.

In its second amended application, the Company revised its Golden Valley South plans
by removing Phases 5, 6 and part of Phase 4 (a parcel of land within the south half of
Section 8, Township 20 North, Range 18 West) from the original CC&N area application.
The Company requested a CC&N for only Phases l, 2, 3, 7 and part of Phase 4 for
Golden Valley South (6-l/8 square-miles). In addition, the Company requested an Order
Preliminary to a CC&N for Phases 5, 6 and the remaining portion of Phase 4 of Golden
Valley South, and all of The Villages at White Hills.

Third Amended Application

On November 30, 2007, the Company filed its third amendment to its application.
According to this tiling, the stock of the Company was purchased by Utilities, Inc. In
Arizona, Utilities, Inc. owns Bermuda Water Company ("Bermuda"), a utility that
provides water service to approximately 7,900 customers south of Bullhead City in
Mohave County.
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Company's Proposed Wastewater Systems

Golden Valley South

Using a 20-year planning period, the Company is proposing to construct an 8.0 million
gallon per day ("MGD") activated sludge wastewater treatment plant ("WWTP") and
collection system at a total projected cost of $55.0 million. The Company is projecting to
serve 152 customers in the first year and 2,042 customers by the fifth year. A reclaimed
water system is also being proposed that will consist of pump station/storage sites and
58,000 lineal feet of force mains for beneficial use at an estimated cost of $5.3 million for
initiation of large landscaped areas or golf course if ultimately included in the land use
plan.

The Villages at White Hills

Using a 20-year planning period, the Company is proposing to construct a 6.0 MGD
activated sludge WWTP and collection system at a total projected cost of $57.6 million.
The Company is projecting to serve zero customers in the first year and 1,025 customers
by the fifth year. A reclaimed water system is also being proposed that will consist of
pump station/storage sites and 25,000 lineal feet of force mains for beneficial use at an
estimated cost of $4.7 million for initiation of large landscaped areas or golf course if
ultimately included in the land plan.

Cost Analysis

The Company submitted a revision to its estimated total wastewater plant-in-service
spreadsheet for the first five years by the National Association of Regulatory Utility
Commissioners ("NARUC") plant account which combined the two development
projects:

Year 1:
Year 2:
Year 3:
Year 4:
Year 5:

$4,597,075
$7,761,475
$9,379,800
$16,427,875
$18,543,950

Staff has reviewed the revised proposed total wastewater plant~in-service along with the
Company's engineering reports and found the plant facilities and cost to be reasonable
and appropriate. However, approval of this CC&N application does not imply any
particular future treatment for determining the rate base. No "used and useful"
determination of the proposed plant-in-service was made, and no conclusions should be
inferred for rate making or rate base purposes in the future.
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Arizona Department of Environmental Quality ("ADEQ") Compliance

Compliance Status

The Company does not have any wastewater plant facilities at this time, therefore, an
ADEQ compliance status is not applicable at this time.

General Permits

The Company has not received its ADEQ General Per nits for construction of the
wastewater facilities. Staff recommends that the Company file with Docket Control, as a
compliance item in this docket, copies of the General Permits for Phase l of the initial
phase of the Golden Valley South and The Villages at White Hills developments when
received by the Company, but no later than 3 years after the effective date of the order
granting this application.

Aquifer Protection Permit

Since an Aquifer Protection Permit ("APP") represent fundamental authority for the
designation of a wastewater service area and a wastewater provider, Staff recommends
that the Company file with Docket Control, as a compliance item in this docket, copies of
the APP for the Golden Valley South and The Villages at White Hills developments
within 3 years after the effective date of the order granting this application.

Wastewater Depreciation Rates

The Company has adopted Staffs typical and customary Wastewater Depreciation Rates.
These rates are presented in Table WW and it is recommended that the Company use
these depreciation rates by individual NARUC category as delineated in the attached
Table WW.

Summary

Conclusions

Staff concludes that the Company's proposed wastewater systems will have
adequate infrastructure to serve the requested areas.

B.

A.

Staff concludes that the revised proposed wastewater plant facilities and cost are
reasonable and appropriate. However, no "used and useful" determination of this
plant-in-service was made, and no particular future treatment should be inferred
for rate madding or rate base purposes in the future.
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The Company does not have any wastewater plant facilities at this time, therefore,
an ADEQ compliance status is not applicable at this time.

Recommendations

Staff recommends that the Company tile with Docket Control, as a compliance
item in this docket, copies of the General Per nits for Phase 1 of the initial phase
of the Golden Valley South and The Villages at White Hills developments when
received by the Company, but no later than 3 years after the effective date of the
order granting this application.

Staff recommends that the Company tile with Docket Control, as a compliance
item in this docket, copies of the APP for the Golden Valley South and The
Villages at White Hills developments within 3 years after the effective date of the
order granting this application.

Staff recommends that the Company use the wastewater depreciation rates by
individual NARUC category as delineated in the attached Table WW.

The Company seeks an Order Preliminary to a CC&N for a parcel of land within the
south half of Section 8, Township 20 North, Range 18 West of Golden Valley South.
Staff recommends that the final wastewater CC&N not be issued for this parcel until the
water CC&N is issued for Perldns Mountain Water Company for this same area.

3.

2.

1.

c.



I

NARUC
Acct. No.

Depreciable Plant
Average

Service Life
(Years)

Annual
Accrual Rate

(%)
354 Stnlctures & Improvements 30 3.33

2.0

355 Power Generation Equipment 20

360 Collection Sewers Force 50

361 Collection Sewers- Gravity 50

362 Special Collecting Structures 50 2.0

363 Services to Customers 50

364 Flow Measuring Devices 10

365 Flow Measuring Installations 10

366 Reuse Servloes 50

367 Reuse Meters & Meter Installations 12

370 Recelvmg Wells 30

371 Pumplng Equipment 8 12.50 |

374 Reusc Distribution Reservoirs 40 !2.50

2.50375 Reuse Transmlsslon & Distribution System 40

5.00

2.0

2.0

10.0

10.0

2.00

8.33

3.33

380l
I

Treatment & Disposal Equipment 20 5.0

3.33

381

382

389

390

390.1

391

392

393

394

395
I

396

397

Plant Sewers 20

Outfall Sewer Lines 30

5.0

Other Plant & Miscellaneous Equipment 15 I6.67

Office Furniture & Equipment 15 6.67

20.0

Computers & Software 5

Transportation Equlpment 5

Stores Equipment 25 4.0

I

10.0

Tools, Shop & Garage Equipment 20

Laboratory Equlpment 10

Power Operated Equlpment 20 5.0

10.0 4Communication Equipment 10

Miscellaneous Equipment 10 10.0

3
I

20.0

4.0

5.0

Perkins Mountain  Uti l i ty Company
March  13,  2008
Page 5

Table . Wastewater Depreciation Rates



ATTACHMENT C

MEMCRANDUM

March 13_ 2008

Blessing Chukwu
Executive Consultant III

Marlin Scott..Tr
Utilities Engineer

UPDATED STAFF FIELD INSPECTION REPORT OF GOLDEN
VALLEY RANCH DEVELOPMENT - Perkins Mountain Water
Company, Docket No. W-20380A_05_0490 (CC&N - Water) and Perkins
Mountain Utility Company, Docket No. SW-20379A-05_0489 (CC&N
Wastewater)

Introduction

This updated Staff Field Inspection Report replaces the inspection report that
docketed on December 15_ 2006

was

On March 6, 2008, Staff conducted a second field inspection of Perkins Mountain Water
Company ("Perkins Mtn. Water" or "Company") and the Rhodes Homes Arizona
construction sites for the Golden Valley Ranch development. The primary purpose of
this inspection was to update the status of any utility facility construction activity. The
inspection team consisted of Staff member, Marlin Scott, Jr., accompanied by Rhodes
Homes representative, Clnistopher Stephen, and Utilities, Inc. representatives, Paul
Bunis, Wendy Wentz and Ray Jones

Arizona Department of Environmental Quality ("ADEQ") Permits

Approval To Construct

Rhodes Homes Arizona, the developer, has been issued Certificates of Approval To
Construct for, l) a transmission water line (issued March 30, 2006), 2) a 1.0 million
gallon storage tank (issued April 27, 2006) and 3) Well #1 (issued April 28, 2006). The
well is known as Golden Valley Ranch Well #1 ("GVR Well #l"). All these facilities are
located outside the northern boundary of the requested CC&N area

Status of Construction

Transmission Water Line: Approximately 25,150 feet of transmission main have
been installed from the northern boundary of the requested CC&N area, northerly
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to a proposed Golden Valley Ranch Well #2 ("GVR Well #2")and the above
mentioned storage tank site.

1.0 Million Gallon ("MG") Storage Tank Site: This tank site is approximately 2-
1/2 miles north of the requested CC&N area. Construction of tank site grading,
padding and piping installation has commenced. Three 1.0 MG storage tanks are
proposed for this site with the one 1.0 MG tank approved for construction at this
time.

GVR Well #1: This well site is located approximately 1/2-mile north of the
requested CC&N area. The well is consmcted with a 16-inch casing that is 1,100
feet deep and equipped with a 700 Horsepower turbine pump that pumps 1,700
GPM into a l00' by l00' holding pond ("Pond #l"). A portable pump then
pumps water from the pond using an above-grotmd pump line to deliver the water
to the Aztec Ball Park and to two other holding ponds (Pond #2 and #3) located
within the requested CC&N area. Water pumped from Pond #1 is delivered into
the southern section of the Transmission Water Line and transported
approximately 1/2-mile to the northern boundary of the requested CC&N area and
is then connected to another above-ground pump line/portable pump that delivers
water to Pond #2 and #3 located in the requested CC&Narea.

GVR Well #2: This well is located approximately two miles north of the
requested CC81.N area and one mile west of the tank site. The well is constructed
with a 16-inch casing to a depth of 1,100 feet. This well is currently capped and
surrounded by 100 feet by 100 feet of chain link fencing.

Other Plant Facilities and Construction Activity

Well #4: This well is located approximately in the center of the requested CC&N
area. The well is constnlcted with a 16-inch casing to a depth of 980 feet and is
capped.

Well #3: This well is located approximately two miles southwest of Well #4 and
is outside the requested CC&N area. The well is also constructed with a 16-inch
casing to a depth of 980 feet and is capped.

Construction within the Requested CC&N Area: Heavy equipment has graded
some topography in preparation for the construction of the subdivision and golf
course. At the time of the inspection, there was no heavy equipment operating on
site. Two holding ponds were constructed on site to store water pumped from
GVR Well #1 for dust suppression, compaction and watering of palm trees.

8.

7.

6.

5.

4.

3.

2.

Designer Homes: Two sets of designer homes have been constructed. The first
set, consisting of two homes, is located approximately 1/2-mile north of the
requested CC&N area and adjacent to the Aztec Ball Park. The second set, also
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consisting of two homes, is located approximately 3/4-mile north of the requested
CC&N area. All four  homes are being served by hauled water  and portable
toilets.

The designer  homes are mainta ined by "Reservat ionists",  not  sa les  people.
Rhodes Homes advised Staff that as of February 2008, 473 total reservations had
been placed. This is a decrease from the September 2006 amount of 750 total
reservations that was reported in the first field inspection report. Each reservation
requires a $2,000 deposit be paid to hold the property.

Summary

All water system construction activities have been issued ADEQ Certificates of Approval
To Construct and are located outside the requested CC&N area.

No water system plant facilities have been installed or constructed within the requested
CC&N area.



ATTACHMENT D

MEMORANDUM

Blessing Chukwu
Executive Consultant III - Utilities Division

Crystal Brown
Public Utilities Analyst V - Utilities Division

March 13. 2008

PERKINS MOUNTAIN UTILITY COMPANY AND PERKINS
MOUNTAIN WATER COMPANY APPLICATIONS FOR NEW
CERTIFICATES OF CONVENIENCE AND NECESSITY
DOCKET nos. SW~20379A-05-0489 AND W-20380A-05-0490

Introduction

On July 7, 2005, Perkins Mountain Utility Company ("Perkins Utility") and
Perkins Mountain Water Company ("Perkins Water") (collectively "Perkins Companies
or "Colnpanies") filed applicat ions with the Arizona Corporation Commission
("Commission") for Certificates of Convenience and Necessity ("CC&N") to provide
public utility wastewater service and water service to communities in Mohave County
Arizona

On November 30, 2007, the Perkins Companies filed an amendment to its
applications. According to the filing, the stock of the Perkins Companies was purchased
by Utilities, Inc. Utilities Inc. owns and operates wastewater and water companies in 17
states, including Arizona

On December 21, 2007, the Perkins Companies tiled revised financial
information

The applications indicate that no customers are currently receiving service in the
requested CC&N area. At the end of five years, the Perkins Companies project that they
will serve approximately 3,065 wastewater and water customers

Staffs recommended wastewater rates are based on Perkins Utility's fifth-year
projections. Staffs recommended projected revenue of $2,419,129 would generate
operating income of $580,333 resulting in a 7.21 percent rate of return on a Staff adjusted
original cost rate base ("OCRB") of $8,050,058

Staffs recommended water rates are based on Perkins Water's filth-year
projections. Staffs recommended projected revenue of $2,183,026 would generate
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operating income of $610,792 resulting in a 7.38 percent rate of return on a Staff adjusted
OCRB of $8,272>134

Financial Capabilitv to Provide Requested Services

Staff executed a  protective agreement under  which Utilit ies Inc. ,  the parent
company of the Perkins Companies, provided confidential financial information. In
general, Staffs analysis was based on the audited balance sheet and income statement for
the years ended December 31, 2005 and December 31, 2006. Utilities Inc. 's external
auditors issued an unqualified opinion concerning these financial statements. Based upon
review of this information, Staff has determined that Utilities, Inc. has substantial assets
and net income for the aforementioned years. Further, Staff has concluded that the
Perkins Companies through their parent company, Utilities, Inc., have adequate financial
capability to provide the requested services.

Protected Fair Value Rate Base ("FVRB")

Consistent with Commission rules, the Perkins Companies' filings included the
required five-year projections for plant values, operating revenues, operating expenses,
and number of customers. Projections and assumptions are necessary to establish a
FVRB and initial rates because historical operating data does not exist. Since these are
new CC81,Ns, Staff evaluated the projected OCRBs as the FVRBs.

Protected Plant In Service

The Perkins Companies provided schedules showing the elements of the projected
OCRB as shown on Schedules CSB-WW2 and CSB-W2, pages l and 2. Staff reviewed
the projected plant in service at the end of the fifth year and, except for the land values,
found them to be reasonable.

The Companies did not provide projections for the cost of their land and land
rights accounts. The Companies stated in response to CSB 3-3, that "The developer,
Rhodes Homes Arizona, L.L.C. will convey any real property... at no cost ... Therefore
the cost of the land to the water and sewer companies will be zero." This treatment is not
cons is t ent  with the Na t iona l  Associa t ion of  Regula tor y Ut i l i t y Commiss ioner s
("NARUC") Uniform System of Accounts ("USOA") which requires that  any asset
received by a utility at no cost to the utility should be debited to the appropriate plant
account  and credited to account  No.  271 "Cont r ibut ions  in Aid of  Const ruct ion
('CIAC')". The Companies stated that the land and land rights account balances in the
5th year are expected to be $350,000 and $65,000 for  Perkins Utilit ies and Perkins
Water, respectively. Accordingly,  S ta ff  r ef lected these amounts  in the Perkins
Companies projected plant in service schedules as shown on Schedules CSB-WW2 and
CSB~W2, pages l and 2.
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Projected Accumulated Depreciation

Staff reviewed the Perkins Companies' projected accumulated depreciation at the
end of the fifth year and found them to be reasonable

Advances In Aid of Construction ("AIAC")

The Perkins Companies' applications project that the net cumulative balance for
AIAC will be $10,973,133 and $11,613,581 in year five for Perkins Utility and Perkins
Water,  respectively. As shown on Schedules CSB-WW2 and CSB-W2, page 1, Staff
decreased AIAC by $2,566,279 for Perkins Utility and $2,703,437 for Perkins Water. As
dis cus s ed in  t he "C a p i t a l  S t r uc t u r e a nd F ina nc ia l  S oundnes s "  s ec t ion of  t h is
memorandum,  Sta ffs  adjustments  reflect  S ta ffs  recommendat ion tha t  the Perkins
Companies should finance at least 50 percent of their plant with equity

Contlibutions In Aid of Construction

The Perkins Companies' applications did not reflect CIAC in their  rate base
calculation. As shown on Schedules CSB-WW2 and CSB-W2, page 1, Staff increased
the CIAC account by $350,000 for Perkins Utilities and $65,000 for Perkins Water to
reflect the land contributed by the developer

Customer Deposits

Staff increased the customer deposits balance in the fifth year by $114,5531 for
both Perkins Utility and Perkins Water to reflect the Companies' projected customer
deposits balance at the end of the fifth year

Protected Operating Income

The Perkins Companies provided projected revenues and expenses for five years
Staffs analysis, while taking into account all of the years presented, is concentrated on
the fifth year of operation when profitability is expected. Staff reviewed the revenue and
expense projections and found them to be reasonable. The projected income statements
are shown on Schedules CSB-WW3 and CSB-W3

Capital Structure and Financial Soundness

Capital structure is an indicator of financial soundness. Undercapitalized investor
owned utilities may result in rate bases dirt are too small to generate enough revenue to
pay for operating expenses and fund capital improvements without steep increases in
customer rates. Consequently, Staff has determined that a financially sound utility

Per response to CSB 3.2
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company, on average, should have no more than 30 percent AIAC and/or CIAC in its
capital structure. However ,  due to cir cumstances  unique to this  case,  S ta ff  has
recommended, in a report filed on December 15, 2006, that the Perkins Companies have
at least 50 percent equity in its capital structure.

Perkins Utility

At the end of the fifth year, Perkins Utility's capital structure consists of no debt,
63.93 percent AIAC/CIAC, and 36.07 percent equity. Staff recommends 0.00 percent
debt, 50.00 percent AIAC/CIAC, and 50.00 percent equity as shown on Schedule CSB-
WW4

Perkins Water

At the end of the fifth year, Perkins Water's capital structure consists of no debt,
64.93 percent AIAC/CIAC, and 35.07 percent equity. Staff recommends 0.00 percent
debt, 50.00 percent AIAC/CIAC, and 50.00 percent equity as shown on Schedule CSB-
W4.

Staff recommends that approval of the Perkins Companies' CC&Ns be made
conditional upon the Companies obtaining Staffs recommended capital structure by the
end of the 8th year of operation.

Rate Design

Schedules CSB-WW5 and W5 present a complete list of the Perldns Companies'
proposed,  and Staffs recommended ra tes and charges. The Companies' projected
revenue is derived primarily from the residential customer class.

To promote efficient use of water, Staff has recommended an inverted three-tiered
rate structure for the commodity charges. Perkins Water has submitted a three-tier rate
design.

Staff added a 5/8-inch x 3/4-inch meter to provide Perkins Water with the ability
to serve customers who may request that meter size. Perkins Water anticipates that
residential customers will compose the majority of its total customers. Perkins Water
proposes a 3/4-inch meter for the residential class and is designing and building its water
system to meet the water usage demands for those customers. The water usage demand
costs for a 3/4-inch meter are higher than those of a 5/8-inch x 3/4-inch meter. Therefore,
to ensure that Perkins Water recovers the costs associated with designing and building its
system to meet  the demands of its  la rgest  customer  class (i.e. ,  the 3/4-inch meter
residential customer), Staff set the 5/8-inch x 3/4-inch meter rate the same as that of the
3/4-inch meter.
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Perkins Utility rates are flat monthly fees that vary by meter size as shown on
Schedule CSB-WW5. Staff added a flat fee for the 5/8-inch X 3/4~inch meter to be
consistent with Staffs addition of this meter size for Perkins Water

Service Charges

Staff reviewed
recommends adoption

the Per kins Companies' proposed service charges and

Recommendations

Staff recommends

1.  Staf f recommends that approval of the Perkins Companies' CC&Ns be made
condit ional upon the Perkins Companies obta ining Staffs  recommended
capital structure by the end of the fifth year of operation

Approval of the Staff recommended rates and charges as shown in Schedules
CSB-WW5 and CSB-W5. In addition to collection of its regular rates, the
Perkins Companies may collect from their customers a proportionate share of
any privilege, sales or use tax

The Perkins Companies be ordered to notify the Commission, through Docket
Control, within 15 days of providing services to their first customers

4. The Perkins Companies be required to file rate applications no later than six
months following the fifth anniversary of the dates the Companies begin
providing service to their first customers

The Perkins Companies be required to maintain their books and records in
accordance with the National Association of Regulatory Utility
Commissioners Uniform System of Accounts for  Water  and Wastewater
Utilities

6 .  T he P er k ins C omp a n ies  b e  r equ i r ed  t o  u s e  t he  dep r ec i a t i on  r a t es
recommended by Staff for water and wastewater utilities as recommended in
the Engineering Report

5.

3.

2.
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PRQJ ECTED REVENUE1aEQU1REMEN11

LINE
NO. DESCRIPTION

(A)
COMPANY
ORIGINAL

COST

(B)
COMPANY

FAIR
VALUE

(C)
STAFF

ORIGINAL
COST

(D)
STAFF
FAIR

VALUE

1 Adjusted Rate Base $ 5,598,332 $ 5,598,332 $ 8,050,058 $ 8,050,058

2 Adjusted Operating Income (Loss) $ 5B0,333 $ 580,333 $ 580,333 $ 580,333

3 Current Rate of Recur (L2 I L1) 10.37% 10.37% 7.21% 7.21%

4 Required Rate of Return 10.37% 10.37% 7.21 % 7.21%

5 Required Operating Income (L1 * L4) $ 580,333 $ 580,333 $ 580,333 $ 580,333

6 Operating Income Deficiency (LE - L2) $ $ $ o $ 0

7 Gross Revenue Conversion Factor 1 .5286 1 .6286 1 .6286 1 .6286

8 Required Revenue Increase (L7 ' LG) $ $ $ 0 $ 0

9 Find Year Revenue $ 2,419,129 $ 2,419,129 $ 2,419,129 $ 2,419,129

10 Proposed Fifth Year Revenue (LB + LE) $ 2,419,129 $ 2.419,129 $ 2,419,129 $ 2,419,129

11 Required Increase in Revenue (%) 0.00% 0.00% 000% 0.00%



Fifth Year
Staff as Adjusted
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Recommended
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Projected Flfth Year of Operation

R nr='vr.s c
\")M;';

g ;

Schedule CSB-WW1
Page 2 of 2

., »

(A) (B) (C)
LINE
NO. DESCRIPTION

1
2
3
4
5
6

Calculation of Gross Revenue Conversion Factor
Revenue
Uncollectible Factor (Line 11)
Revenues (LI - L2)
Combined Federal and State Tax Rate (Line 17) + Property Tax Factor (Line 22)
Subtotal (L3 - L4)
Revenue Conversion Factor (L1 / Ls)

100.0000%
0.0000%

100_0000%
38.59B9%
61 .4011%
1 .628635

7
8
g
10
11

Calculation of Uncollectible Factor:
Unity
Combined Federal and State Tax Rate (Line 17)
One Minus Combined Income Tax Rate (L7 - L8 )
Uncollectible Rate
Uncollectible Factor (LE ' L10 )

100,0000%
38.5989%
61 .4011 %

0.0000%
0.0000%

12
13
14
15
16
17

Ca/culaflbn of Effective Tax Rate:
Operating Income Before Taxes (Arizona Taxable Income)
Arizona State Income Tax Rate
Federal Taxable Income (L12 - L13)
Applicable Federal Income Tax Rate (Line 44)
Effective Federal Income Tax Rate (L14 x L15)
Combined Federal and State Income Tax Rate (L13 +L16)

100,0000%
6.9680%

9330320%
34.0000%
31 .8309%
38.5989%

18
1 9
20
2 1
22
23

Calculation of Effective Property Tax Factor
Unity
Combined Federal and State Tax Rate (Line 17)
One Minus Combined Income Tax Rate (L18 - L19)
Property Tax Factor (All-16, L24)
Effect ive Property Tax Factor (L 21 '  L 22)
Combined Federal and State Tax and Property Tax Rate (L17+L22)

100.0000%
3B.5989%
61 .401 1 %

0.0000%
0,0000%

38.5989%

24
2 5
26

Required Operating Income
Adjusted Fifth Year Operating Income (Loss)
Required Increase in Operating Income (L24 - L25)

$
$

580,333
580,333

$ 0

27
28
29

Income Taxes on Recommended Revenue (Col. (D), L52)
Income Taxes on Fifth Year, Staff Adjusted Revenue (Col. (B), L52)
Required Increase in Revenue to Provide for Income Taxes (L27 - L2B)

$
$

364,817
364,817

s o

s 2,419,129
0.0000%

30
31
32
33
34

Recommended Revenue Requirement
Uncollectible Rate (Line 10)
Uncollectible Expense on Recommended Revenue (L24 ' L25)
Adjusted Fifth Year Uncollectible Expense
Required Increase in Revenue to Provide for Uncollectible Exp. (L32 . L33)

$
$

$

35
3 6
3 7

Property Tax with Recommended Revenue
Property Tax on Fifth Year, Staff Adjusted Revenue
lncreasee in Property Tax Due to Increase in Revenue

$
$

69.200
69,200

$

38 Total Required Increase in Revenue (L26 + L30 + L34+L37) $ 0

$
$
$
$

2,419,129
1,473,979

$
$

$
( 0 )  $

$
$

2,419,129
1,473,979

945,150
6.96B0%

945,150
6.9680%

$ 65,858 $ 65,858

39
40
41
42
43
44
45
46
47
48
49
50
51
52

Calculat ion al Income Tax:
Revenue
Operat ing Expenses Excluding Income Taxes
Synchronized Interest (L47)
Arizona Taxable Income (L3G . L317- L38)
Arizona State Income Tax Rate
Arizona Income Tax (L39 x L40)
Federal Taxable Income (L33 - L35)
Federal Tax on First Income Bracket ($1 . $50,000) @ 15%
Federal Tax on Second Income Bracket ($50,001 .  $75,000) @ 25%
Federal Tax on Third  Income Bracket ($75,001 - $100,000) @34%
Federal Tax on Fourth Income Bracket ($100,001 - $335_000) @ 39%
Federal Tax on Fish Income Bracket ($335,001 -$10,000,000) @34%
Total Federal Income Tax
Combined Federal and State Income Tax (L35 + L42)

$
$
$
$
$
$

879,292
7,so0
s , 2so
a,so0

91 ,650
185,059

$
$
$
$
$
$

879,292
7.500
6,250
8,500

91 ,650
185,059

$
$

298,959
364,817

$
$

298,959
364,817

53 Applicable FederalIncome Tax Rate [Col.(D), L42 - Col. (B), L42]/ (Col. (C), L38- Col. (A),L36]
3440000%

54
55
5 6

Calculation of /pie/est Synchronization:
Rate Base
Weighted Average Cost of Debt
Synchronized Interest (L45 X L46)

$ 7,065,224
0.00%

$



Perkins Mountain Utility
Docket No. $W-20379A-05-0489
Projected Fifth Year of Operation

Schedule CSB . WW2
Page 1 of 7

PR0JECT181l=1ORIGINAL c0STRA'[]§;BASE

Company
Year 1

Company
Year 2

Company
Year 3

Company
Year 4

Company
Year 5 Adjustments Adjusted

Plant in Service $ 4,597,075 $ 7,761,475 $ 9,379,800 $ 16,427,875 $18,543,950 $ 350.000 $18,893.950

Acc um. Depreciation 117.010 398.353 744,501 1.267.048 1.972.485 $1 ,972,485

Net Plant $4,480,065 $7,363, 122 $8,635,299 $15,160,827 $16,571 .465 $350,000 $1s*s21,4G5 I

Advances in Aid of Constr (net of refunds)
Service Line Adv (net of refunds)

$ 4,278,159 $ 7,281,964 $ 8,803,603 $ 11,078,649 $10,973,133 $ (2,566,279) $ 8.406.854
0

Net Advances $4,278,159 $7.281,964 $8,803,603 $11,078,649 $10,973,133 ($2,566,279) $8_405_854

Contributions In Aid of Construction (CIAC)
Hook-up Fees
Other CIAC

$ 350.000 $
$0

350.000

Total CIAC $ 350.000 $ 350.000

Customer Deposits 114.553

| Total Deductions $4,278,159 $7.281 ,964 $8,803,603 $11,078,649 $10,973,133 ($2,101,726)

$114,553

$8,871 401l

Cash Working Capital

Materials and Supplies Inventory

Prepayments
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Perkins Mountain Utility
Docket No. SW-20379A-05-0489
Projected Fifth Year of Operation

wstlac §l3 8PE~RAT NG ¢AM 3T A T E M E N T FJ F

Sc hedu le  C SB-W W 3
Page 1 of  3

[A] [B] [D] [E]

LINE
NO, DESCRIPTION

FIFFH YEAR
C OM PAN Y
AS F ILED

STAFF
FIFTH YEAR

ADJUSTMENTS

[C]
ST AF F

FIFTH YEAR
A S

ADJUSTED

ST AF F
R EC OM M EN D ED

C H AN GES
ST AF F

R EC OM M EN D ED

1
2
3
4

REVENUES.-
Flat Rate Revenue
Eff luent Revenue

Other Operat ing Revenue
T ot a l  Opera t ing  R evenues

$
$
$
$

2,419,129 33
$
$
$

$ 0 2,419,129

2,419,129

$2,419,129
$ ..
$ -
$2,419,129

$
$ O

$
$
$
$ 2,419,1295

6
7
8
g
10

OPERA TING EXPENSES."

(0) $

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

Salaries and Wages $
Employee Pens ions and Benef i ts  $
Sludge Removal Expense $
Purchased Power $
Fuel for Power Production $
Chemicals $
Materials and Supplies $
Contract Services, Engineering $
Contract Services, Accounting $
Contract Services, Legal $
Contract Services, Management $
Contract Services, Testing $
Contract  Services,  Administrat ive $
Contract Services, Billing $
Rental of Building/Property $
Rental of Equipment $
Transportat ion Expense $
Insurance, Vehicles $
Insurance, General Liability $
Insurance,  Workman's Comp $
Bad Debt Expense $
Miscellaneous Expense $
Deprec net of Amort of CIAC $
Property Taxes $
Payroll Taxes $
income Taxes $
Rounding $

173,139
41,553
7,738

257,168
563

38,690
5,500
2,251
5,628
5,628

11,255
4,502

33,765
30,846
13,506
1,126

22,454
4,491
3,377
3,377

12,095
3,377

705,437
69,200
17,314

364,817

(2)

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
s
$
$
$
$
$
$
$
$
$

O

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
s
$
$
$
$
$
$
$
$
$
s

173,139
41,553
7,738

257,168
563

38,690
5,500
2,251
5,628
5,628

11,255
4,502

33,765
30,846
13,506
1,126

22,454
4,491
3,377
3,377

12,096
3,377

705,437
69,200
17,314

364,817

(2)
$ 0

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

173,139
41,553
7,738

257,168
563

38,690
5,500
2,251
5,628
5,528

11,255
4,502

33,765
30,846
13,505
1,125

22,454
4,491
3,377
3,377

12,096
3,377

705,437
59,200
17,314

364,817
(2)

T ot a l  Opera t ing  Ex pens es
Opera t ing  I nc om e (Los s )

$
$

1 ,838,796
580,333

$
$

O

(0)

$1,838,796
$  5 8 0 , 3 3 3

$
$

Q
(0)

$
$

1 ,838,796
580,333



(0)278,046 $ 580,333 $s (207,289) $ (234,285) s 47,268 $NET INCOME/(LOSS)
£580,333

Perkins Mountain Utility
Docket No. SW~20379A-05-0489
Projected Fifth Year of Operation

TATEMENT OF OPERATING

Schedule CSB - WWW

Per
Company

Year 1

Per
Company

Year 2

Per
Company

Year 3

Per
Company

Year 4

Per
Company

Year 5
Staff

Adjustments
Revenues:
Flat Rate Revenues
Establishment Charges
Other Operating Revenue

$
$
$

57,347 403,537 895,093$
$
$

$
$
$

$
$
$

1,590,133 $ 2,419,129
$ _
$ _

$
$
$

Total Operating Revenue $ 57,347 $ 403,537 $ 895,093 $ 1,590,133 $2,419,129 as

60 , 500
14 ,520

104
11 ,650

2 5 0
5 1 8

2 ,000
1,000
2 , 500
2 , 500
5 , 000
2 , 000

15 ,000
4 5 5

6 ,000
5 0 0

7 ,500
1 , 500
1 , 500
1 , 500

2 8 7
1,500

117 ,010
3 ,235
6 , 050

5 0

166 ,480
39 ,955

4,931
176 , 463

5 4 6
24,654

5 ,000
2 , 185
5,464
5 ,464

10.927
4,871

32 ,782
19 ,908
13 ,113

1 ,083
21 ,800

4 , 360
3 . 278
3 .278
7,951
8 , 278

522 ,547
40 ,822
16 ,648

174 ,789

(0)

Operating Expenses:
Salaries and Wages
Employee Pensions and Benefits
Sludge Removal Expense
Purchased Power
Fuel for Power Production
Chemicals
Materials and Supplies
Contract Servioes, Engineering
Contract Services, Accounting
Contract Services, Legal
Contract Services, Management
Contract Services, Testing
Contract Services, Administrative
Contract Services, Billing
Rental of Building/Property
Rental of Equipment
Transportation Expense
insurance, Vehicles
Insurance, General Liability
Insurance, Workman's Comp
Bad Debt Expense
Miscellaneous Expense
Depreciation net of Amortization of CIAC
Property Taxes
Payroll Taxes
Income Taxes
Rounding

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
s
$

125,840 $
30,202 $

959 $
62,274 $

515 $
4,795 $
4,000 $
2,060 $
5,150 $
5,150 $

10,300 $
4,120 $

30,900 $
4,146 $

12,360 $
1,030 $

15,450 $
3,090 $
3,090 $
3,090 $
2,018 $
3,090 $

281,342 $
10,218 $
12,584 $

50 $

( 1 )  $

160,077 $
38,418 $
2,578 $

108,824 $
530 $

12,891 $
4,500 $
2,122 $
5,305 $
5,305 $

10,609 $
4,244 $

31,827 $
10,698 $
12,731 $

1,061 $
21,165 $
4,233 $
3,183 $
3,183 $
4,475 $
3,183 $

346,148 $
21,218 $
16,008 $
13,310 $

( 1 )  $

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

173,139 $
41,553 $

7,738 $
257,168 $

563 $
38,690 $

5,500 $
2,251 $
5,628 $
5,628 $

11,255 $
4,502 $

33,765 $
30,846 $
13,506 $
1,126 $

22,454 $
4,491 $
3,377 $
3,377 $

12,096 $
3,377 $

705,437 $
69,200 $
17,314 $

364,817 $

( 2 )  $
0

Total Operating Expenses $ 264,636 $ 637,822 $ 847,825 $ 1,312,087 $ 1,838,796 $ 0

OPERATING INCOMEd(LOSS) $ (207,289) $ (234,285) s 47,268 $ 278,046 $ 580,333 $ (0)

Other Income/(Expense):
419 Interest and Dividend Income
421 Non-Utility Income
427 lnterest Expense

XX Reserve/Replacement Fund Deposit
426 Miscellaneous Non-Utility Expense

$
$
$
$
$

$
$
$
$
$

$
$
$
$
$

$
$
$
$
$

$
$
$
$
$

$
$
$
$
$

Total Other Income/(Expense) $ $

1>R@JEC

$ $ $ $

CO



STAFF
RECOMMENDED

LINE
no. DESCRIPTION

STAFF
AS ADJUSTED

69,200

Perkins Mountain Utility
Docket No. SW-20379A-05»0489
Projected Fifth Year of Operation

PRO.1EQTED PROPERTY EXPENSE

Ill I

Schedule CSB-WW3
Page 3 of 3

[A] [B]

$
$
$

895,093
1,590,133
2,419,129

$
$
$

895,093
1,590,133
2,419,129

4,904,355
3

4,904,355
3
1 ,634,785
2
3,269,570

40,000
11 ,200

3,298,370
20.00%

659,674
10.490000%

1 ,634,785
2

3,269,570
40,000
11 ,200

3,298,370
20.00%

659,674
10.4900%

69,200

(0)

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21

Company Projected 3rd Year Revenue
Company Projected 4th Year Revenue
Company Projected 5th Year Revenue
Not Used
Subtotal
Number of Years
Three Year Average (Line 5 I Line 6)
Department of Revenue Mutilplier
Revenue Base Value (Line 7 * Line 8)
Plus: 10% of CWIP
Less: Net Book Value of Licensed Vehicles
Full Cash Value (Line 9 + Line 10 - Line 11)
Assessment Ratio
Assessment Value (Line 12 * Line 13)
Composite Property Tax Rate - Statewide Rate
Staff Fifth Year Adjusted Property Tax Expense (Line 14 * Line 15)
Company Proposed Property Tax
Staff Test Year Adjustment (Line 16 - Line 17)
Property Tax - Staff Recommended Revenue (Line 14 * Line 15)
Staff Fifth Year Adjusted Property Tax Expense (Line 16)
Increase in Property Tax Due to Increase in Revenue Requirement

59,200
69,200

22
23
24

Increase in Property Tax Due to Increase in Revenue Requirement (Line 21)
Increase in Revenue Requirement
Increase in Property Tax Per Dollar Increase in Revenue (Line 22 / Line 23)

1

0.000000%
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Perkins Mountain Utility
Docket No. SW-20379A-05-0489
Projected Fifth Year of Operation

Schedule CSB-WW5

Residential Service - Per Month
5/8" X 3/4" Meter

3/4" Meter
1" Meter

1% Meter
Meter

3" Meter
4" Meter
6" Meter
8" Meter

$ 75.00 z$
$ 88.00 £338;°00
$ 250.00 .$...250;Q0
$ 400.00 -;4i'8Q.,Q§§
$ 750.00 ~.
$ 1,250.00 I $.325008
s 2,500.00 .$8>3500=;§Ei
$4,000.00 '$44=~"~i0é0'0

Effluent Sales
Treated Effluent per acre foot (for general irrigation)
Treated Effluent per 1,000 gallons (for general irrigation)

$
$

200.00
0.61

$
$

200.00
0.61

Service Charges
$ 30.00 0 ,0.00Establishment (a)

Establishment (After Hours) (a)
Re-Establishment (Within 12 Months)
Reconnection (Delinqent) (a)
NSF Check Charge (a)
Deferred Payment (Per Month)
Late Payment Penalty (Per Month)
Deposit interest
Deposit
Moving service at customer request

1.50%

(a) Collected only if customer is not also a water customer
Per Commission Rule R14-2-603D
Per Rule R14-2-603B - Months off system times monthly minimum
Cost to include parts, labor, overhead, and all applicable taxes, including
income tax if applicable

DESIGN



Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected Fifth Year of Operation

Schedule CSB W-1
Page 1 of 2

PROB EcTE12a REVENUE

COMPANY
ORIGINAL

COMPANY STAFF
ORIGINAL

STAFF

DESCRIPTION VALUE VALUE

Adjusted Rate Base $ 5,683.250 $ 5,683,250 $ 8.272.134 $ 8.272.134

Adjusted Operating Income (Loss) $ 616.445 $ 616.445 $ 810.792 $ 610.792

Current Rate of Return (L2 / L1) 10,85% 10.85% 7.383727% 738%

Required Rate of Return 10.85% 10.85% 7.38% 7.38%

Required Operating Income (L1 * L4) $ 616,445 $ 616.445 610.792 610.792

Operating Income Deficiency / Excess (L5 - LE) $ $ 0 0

Gross Revenue Conversion Factor 1 .8286 1.8286 1 .6286 1.8286

Required Revenue Increase / Decrease (L7 * LG)

Fifth Year Revenue $ 2.183.026 $ 2,183,026 $ 2.183.026 $ 2.183.026

Proposed Fifth Year Revenue (L8 + LQ) $ 2.183.026 $ 2,183,026 $ 2.183.026 $ 2,183.026

Required Increase in Revenue (%) 0.00% 0.00% m, 0.00%



Fifth Year
Staff as Adiusled

STAFF
Recommended

Perkins Mountain Water Company
Docket No, W~20380A-05-0489
Projected Fifth Year of Operation

.

'29

Schedule CSB W-1
Page 2 of 2

(A) (B) (C) (D)
LINE
no . DESCRIPTION

1
2
3
4
5
6

Calculation of Gross Revenue Conversion Faction
Revenue
Uncollectible Factor (Line 11)
Revenues (LI - L2)
Combined Federal and Slate Tax Rate (Line 17) + Properly Tax Factor (Line 22)
Subtotal (LE - L4)
Revenue Conversion Factor (L1 I Ls)

100.0000%
0.0000%

100.0000%
38.5989%
61 A011 %
1 .628635

7
8
g

10
11

CalculatiOn of Unto/leclib/e Factor
Unity
Combined Federal and State Tax Rate (Line 17)
One Minus Combined Income Tax Rate (L7 - LB )
Uncollectible Rate
Uncollectible Factor (LE ° L10 )

100.0000%
38.59B9%
51 .4011 %

00000%
0.0000%

12
13
14
15
16
17

Calculation of Effective Tax Rate:
Operating Income Before Taxes (Arizona Taxable Income)
Arizona State Income Tax Rate
Federal Taxable Income (L12 . L13)
Applicable Federal Income Tax Rate (Line 44)
Effective Federal Income Tax Rate (L14 x L16)
Combined Federal and Slate Income Tax Rate (L13 +L16)

100.0000%
6.9G80%

93 O320%
340000%
31 .6309%
38. 5989%

18
19
20
21
22
23

Ca/culahbn of Effective P/ooertv Tax Factor
Unity
Combined Federal and State Tax Rate (Line 17)
One Minus Combined Income Tax Rate (L18 . L19)
Properly Tax Factor (All-16, L24)
Effective Property Tax Factor (L 21 ' L 22)
Combined Federal and State Tax and Properly Tax Rate (L17+L22)

100.0000%
38.5989%
61 .4011%

0.0000%
0.0000%

38.5989%

24
25
26

Required Operating Income
Adjusted Fifth Year Operating Income (Loss)
Requiread Increase in Operating Income (L24 - L25)

$
$

610,792
610,790

s 2

27
28
29

Income Taxes on Recommended Revenue (Col. (D), L52)
income Taxes on Fifth Year, Staff Adjusted Revenue (Col. (B), L52)
Required Increase in Revenue Io Provide for Income Taxes (L27 . L28)

$
s

383,364
383,965

$ (1)

$ 2, 183.026
0.0000%

30
31
32
33
34

$
s

Recommended Revenue Requirement
Uncollectible Rate (Line 10)
UncolMtible Expense on Recommended Revenue (L24 ' L25)
Adjusted Fifth Year Uncollectible Expense
Required Increase in Revenue to Provide for Uncollectible Exp. (L32 . L33) $

35
38
37

Property Tax with Recommended Revenue
Property Tax on Fifth Year, Staff Adjusted Revenue
Increases in Property Tax Due to Increase in Revenue

$
$

61.186
61.186

$

38 Total Required Increase in Revenue (L26 + L30 + L34+L37) $ 1

2,183,026
1,188,259

$
$ 2

2_1 B3_026
1,188,271

$
$
$
s

$
$
$
$994,757

6.9680%
994,755
8.9680%

$ 89,315 $ 59,315

39
40
41
42
43
44
45
46
47
48
49
50
51
52

Calculation of Income Tax:
Revenue
Operating Expenses Excluding Income Taxes
Synchronized Interest (L47)
Arizona Taxable Income (L36 . L317- L38)
Arizona Stale Income Tax Rate
Arizona Income Tax (L39 x L40)
Federal Taxable income (L33 . L35)
Federal Tax on First Income Bracket ($1 . $50,000) @ 15%
Federal Tax on Second Income Bracket ($50,001 . $75,000) @ 25%
Federal Tax on Third Income Bracket ($75,001 - $100,000) @ 34%
Federal Tax on Fourth Income Bracket ($100,001 - $335,000) @39%
Federal Tax on Fifth Income Bracket ($335,001 -$10_000_OOO) @34%
Total Federal Income Tax
Combined Federal and State Income Tax (L35 + L42)

$
$
$
$
$
$

925,442
7,500
6,250
a,50o

91.650
200,750

$
s
s
$
$
$

925,440
7.500
6.250
0,500

91,850
200.750

$
$

314,850
383.965

$
s

314,650
383,964

53 Applicable Federal Income Tax Rate (Col. (D), L42 - Col. (B), L42] / [Col (C), L3$ - Col. (A). L36]
34.0000%

54
55
56

$ 5,922,053
0.00%

Calculation of /rte/esl Svnchron/za!/bn:
Rate Base
Weighted Average Cost of Debt
Synchronized Interest (L54 X L55) $



Total Additions $0$0 $0$0 $0$0 $0

$5,683,250$167,636Rate Base $213,949 $3,952,144($133,392) $2,588,884 $8,272,134

Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected Fifth Year of Operation

PROJECTED GRIGIN

Per
Company

Year 1

Per
Company

Year 2

A

Per
Company

year 3

L cQ§T RATE BASE

Per
Company

Year 4

Per
Company

Year 5
Staff

Adjustments Ref

Schedule CSB - W2

Plant in Service $4,731,125 $9,721,025 $11,783,167 $14,861 ,208 $19,192,350 $55,000

Less:
Acc um. Depreciation 102,170 399,473 817,146 1,300,417 1,895,519 0

Net Plant $4,628,955 $9,321,552 $10,966,021 $13,560,791 $17,298,831 $65,000

Less:
Advances in Aid of Constr (net of refunds)
Meter and Service Line Adv (net of refunds)

4,415,006
0

9,153,036
880

11,096,301
3,112

9,599,815
8,832

11,598,613
14,968

($2,703,437)
0

Total Advances $4,415,005 $9,153,916 $11,099,413 $9,508,647 $11,613,581 ($2,703,437)

Contributions Gross (Land & Land Rights)
Less:
Amortization of CIAC

$0 $0 $0 $0 $0 $65,000

0 0 0 0 0 0

Ne! CIAC $0 $0 $0 $0 $0 $65.000

Less:
Customer Deposits 0 0 0 0 0 114.553

| Total Deductions $4,415,006 $9,153,916 $11,099,413 $9,608,647 $11,613,581 ($2,523,884)

Plus:

I

Working Capital $0 $0 $0 $0 $0 $0
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Perkins Mountain Water Company
Docket No. W-203BOA-05~0489
Projected Fifth Year of Operation

Schedule CSB-W3
Page 1 of 3

[A] [B] [D] [El

LINE
NO. DESCRIPTION

COMPANY
FIFTH YEAR

AS F ILED
ST AF F

ADJUSTMENTS

IC]
FIFTH YEAR

AS
ADJUSTED
BY STAFF

STAFF
R EC OM M EN D ED

C H AN GES

STAFF
R EC OM M EN D ED
TOTAL REVENUE

2,153,236
29,790

2,153,236
29,790

$
$
$

REVENUES;
Water Sales
Establishment Charges
Other Operat ing Revenue

Total  Operating Revenues 2,183,026

$2,153,236
$29,790

$ 0
2,183,026 2,183,026

136,873
32,850

119,341
15,204
5,500
2,251
5,629
5,628

11,255
9,195

108,883
13,505
1.126

22,454
4,491
3,377
3,377
3,065

10,915
3.377

595,102
61 ,186
13,687

383,965 (1)

136,873
32,850

119,341
15,204
5,500
2,251
5,628
5,828

11,255
9,195

108,883
13,506
1,126

22,454
4,491
3,377
3,377
3,065

10,915
3,377

595,102
61,186
13,687

383,964

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

OPERA TING EXPENSES:
Salaries and Wages $
Employee Pens ions and Benef i ts  $
Purchased Power $
Chemicals $
Materials and Supplies $
Contract Services, Engineering $
Contract Services, Accounting $
Contract Services, Legal $
Contract Services, Management $
Contract Services, Testing $
Contract Services, Other $
Rental of Building/Property $
Rental of  Equipment $
Transportat ion Expense $
Insurance, Vehicles $
Insurance, General Liability $
Insurance,  Workman's Comp $
Water Conservat ion $
Bad Debt Expense $
Miscellaneous Expense $
Depreciat ion net of Amort izat ion c $
Property Taxes $
Payroll Taxes $
income Taxes $
Rounding $

T of a l  Opera t ing  Ex pens es
Opera t ing  inc om e (Los s )

136,873
32,850

119,341
15,204
5,500
2,251
5,628
5,628

11,255
9,195

108,883
13,506
1,12s

22,454
4,491
3,377
3,377
3,065

10,915
3,377

595,102
81,186
13,687

383,965
(2)

1,572,234
610,792

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

O
(0)

1,572,235
610,790

(1)
1

1,572,235
610,791

o

0

O

O



Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected Fifth Year of Operation

S AT F e PERATING INCOME

Schedule CSB - WE

Per
Company

Year 1

Per
Company

Year 2

Per
Company

Year 3

Per
Company

Year 4

Per
Company

Year 5
Staff

Adjustments

$
$
$
$

30,015
4,500

$
$
$
$

276,340
11,610

$ 729,922
$ 21,150
$ _

$ 751,072

$ 2,153,236
$ 29,790
$ -

$ 2,183,026

$
$
$
$

Revenues:
Water Sales
Establishment Charges
Other Operating Revenue
Total Operating Revenue 34,515 287,950

$ 1,378,409
$ 24,900
$ -

$ 1,403,309

Operating Expenses:
Salaries and Wages
Employee Pensions and Benefits
Purchased Power
Chemicals
Materials and Supplies
Contract Services, Engineering
Contract Services, Accounting
Contract Services, Legal
Contract Services, Management
Contract Services, Testing
Contract Services, Other
Rental of Building/Property
Rental of Equipment
Transportation Expense
Insurance, Vehicles
Insurance, General Liability
Insurance, Workman's Comp
Water Conservation
Bad Debt Expense
Miscellaneous Expense
Depreciation net of Amortization of CIAC
Property Taxes
Payroll Taxes
Income Taxes
Rounding

102,960
24,710
14,926
1 ,902
4,000
2,060
5,150
5,150

10,300
1,511

35,689
12,360
1,030

15,450
3,090
3,090
3,090

537
1,440
3,090

297,303
7,364

10,296
50

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$ 0

$ 49,500 $
$ 11.880 $
$ 1,616 $
$ 206 $
$ 2,000 $
$ 1,000 $
$ 2,500 $
$ 2,500 $
$ 5,000 $
$ 225 $
$ 15,450 $
$ 6,000 $
$ 500 $
$ 7,500 $
$ 1,500 $
$ 1,500 $
$ 1,500 $
$ 150 $
$ 173 $
$ 1,500 $
$ 102,170 $
$ 3,024 $
$ 4,950 $
$ 50 $
$ (1)  $
$ 222.393 $ 566,648

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

126,547 $
30,371 $
39,927 $
5,087 $
4,500 $
2,122 $
5,305 $
5,305 $

10,609 $
3,726 $

51,331 $
12,731 $

1,061 $
21,165 $
4,233 $
3,183 $
3,183 $
1,242 $
3,755 $
3,183 $

417,673 $
15,602 $
12,655 $

50 $

(2)  $
784,s44~ $1

131,609 $
31,586 $
76,135 $
9,700 $
5,000 $
2,185 $
5,464 $
5,464 $

10,927 $
6,216 $

77,625 $
13,113 $
1,093 $

21,800 $
4,360 $
3,278 $
3,278 $
2,072 $
7,017 $
3,278 $

483,271 $
35,507 $
13,161 $

173,761 $

(1)  $
,126,899 $

136,873
32,850

119,341
15,204

5,500
2,251
5,628
5,628

11 ,255
9,195

108,883
13,506
1.126

22,454
4,491
3,377
3,377
3,065

10,915
3,377

595,102
61,185
13,687

383,965

(2)
1,572,234 $ 0

$2.022 $6,642
0

$10,994 $9,243 $5,653
Other Income/(Expense)

419 Interest and Dividend Income
421 Non-Utility Income
427 Interest Expense

XX Reserve/Replacement Fund Deposit
426 Miscellaneous Non-Utility Expense

Total Other Income/(Expense) $2,022 $6,642 $10,994 $9,243 $5,653



Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected Fifth Year of Operation

PR JECTEI8 PROPERTY TAX EXPENSEe

Schedule CSB-W3
Page 3 of 3

[A] [Bl

751,072
1,403,309
2,183,026

751,072
1 ,403,309
2,183,025

4,337,407
3

4,337,407
3
1 ,445,802
2
2,891 ,605

36,000
11 ,200

2,916,405
20,00%

583,281
10.490000%

1,445,802
2

2,891 ,605
36,000
11,200

2,916,405
20.00%

583,281
10.4900%

61 ,186
29,418
31,768

2
3
4
5
6
7
8
g

10
11
12
13
14
15
16
17
18
19
20
21

Company Projected 3rd Year Revenue
Company Projected 4th Year Revenue
Company Projected 5th Year Revenue
Not Used
Subtotal
Number of Years
Three Year Average (Line 5 / Line 5)
Department of Revenue Mutilplier
Revenue Base Value (Line 7 * Line 8)
Plus: 10% of CWIP
Less: Net Book Value of Licensed Vehicles
Full Cash Value (Line 9 + Line 10 - Line 11)
Assessment Ratio
Assessment Value (Line 12 * Line 13)
Property Tax Rate (Statewide Rate)
Staff Fifth Year Adjusted Property Tax Expense (Line 14 * Line 15)
Company Proposed Property Tax
Staff Fifth Year Adjustment (Line 16 - Line 17)
Property Tax - Staff Recommended Revenue (Line 14 * Line 15)
Staff Fifth Year Adjusted Property Tax Expense (Line 16)
Increase in Property Tax Due to Increase in Revenue Requirement

61,188
61,186

22
23
24

Increase in Property Tax Due to Increase in Revenue Requirement (Line 21)
Increase in Revenue Requirement
Increase in Property Tax Per Dollar Increase in Revenue (Line 22 / Line 23)

1
0.000000%
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Proposed Rates

Company Staff

Commodity Charges - Per 1,000 Gallons of Usage

Monthly Customer Charges
5/8" x 3/4" Meter

3/4" Meter
1" Meter

1%" Meter
2" Meter
3" Meter
4" Meter
6" Meter
8" Meter

Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected FDocket No.: WS-20543A-07-0435

0 to 63,000 gallons
63,001 and above gallons

0 to 42,000 gallons
42,001 and above gallons

2-Inch Meters

0 to 4,000 gallons
4,001 to 20,000 gallons
20,001 and above gallons

1 1/2 - Inch Meters

0 to 4,000 gallons
4,001 to 20,000 gallons
20,001 and above gallons

0 to 4,000 gallons
4,001 to 20,000 gallons
20,001 and above gallons

3/4-Inch Meters

1-Inch Meters

5/8-Inch x 3/4-Inch Meters

Gallons Included in Monthly Customer Charge

DESIGN

Revised Schedule CSB-W5
Page 1 of 3

N/A
35.00
46.00

115.00
184.00
345.00
575.00

1,150.00
1,840.00

$4.37
$6.33

$4.37
$6.33

$2.30
$4.37
$6.33

n/a
n/a
n/a

4,37
. 6.33

$
$

$
$
$

345
575

$85500

537
633

6 33
4 37
2 30

.up
no

OD

0



-Proposed Rates-
Company Staff

Company
. . . ... .

.. .. .... .Staff Proposed
Proposed Services.

. . . .
.. . .

Meters...¢ . TotalService Line and Meter Instal lation Charges
5/8" x 3/4" Meter

3/4" Meter
1" Meter

1%" Meter

Monthly Service Charge for Fire Sprinkler
4-Inch or Smaller Connection
6-Inch Connection
8-Inch Connection

Commodity Charges - Per 1,000 Gallons of Usage

Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected Fifth Year of Operation

0 to 235,000 gallons
235,001 and above gallons

8-Inch Meters

0 to 207,000 gallons
207,001 and above gallons

4-Inch Meters

6-Inch Meters

0 to 180,000 gallons
180,001 and above gallons

0 to 120,000 gallons
120,001 and above gallons

3-Inch Meters

(a) One percent (1%) of monthly minimum for a comparable sized meter connection,
but no less than $5.00 per month. The service charge for fire sprinklers is only
applicable for service lines separate and distinct from the primary water service
line.

2" Meter (Turbine)
2" Meter (Compound)
3" Meter (Turbine)
3" Meter (Compound)
4" Meter (Turbine)
4" Meter (Compound)
6" Meter (Turbine)
6" Meter (Compound)
8" Meter (Turbine)
8" Meter (Compound)

RATE ~ESIGN
Continued

Cost (b)
Cost (b)

N/A

440
500
715

1,170
1,700
1,585
2,100
2,540
3,215
4.815
5,270

8152
1 ,110
1,170
1 ,670
1 ,710

At cost
At cost

775

440
405

600

355
355

At

$28.75
$57.50
$92.00

Schedule CSB-W5
Page 2 of 3

$4.37 :
$6.33

$4.37
$8.33

$4.37
$6.33

$4.37
$6.33

80

65
85

15

$
$

$
$

4 $45
2 4 9

98 .

331 .

(a)
(3)

43

4

855

440

610
520

33

(b): Cost to include parts, labor, overhead, and
all applicable taxes, including income taxes.

fl

1

0

5

69

21

6

37

7



Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected Fifth Year of Operation

Schedule CSB-W5
Page 3 of 3

RATE DESIGN
Continued

Service Charges
-Proposed Rates

Company
$ 30.00

50.00
$ 30.00

*

40.00
25.00
30.00
30.00

1.50%
1.50%

1.50%
1.50°,

Establishment
Establishment ( After Hours)
Re-establablishment (Within 12 Months)
Reconnection (Delinquent)
NSF Check Charge
Meter Re-Read (if Correct)
Meter Test (If Correct)
Deferred Payment (Per Month)
Late Payment Penalty (Per Month)
Deposit Interest
Deposit
Moving meter/service at customer request

* *

* *

***

*

* *

***

Number of months off system times the monthly customer charge for meter size
Per Rule R14-2-403.B
Cost to include parts, labor, overhead, and all applicable taxes, including
income tax if applicable

I



ATTACHMENT E

MEMQBAEQEM

61655m9 Chukwu
Executive Consultant IH
Utllltle5 Dlvl5»on

FROM: }garb W6H5
lrnformatnom Technology 5p6c1al15t
Ut»lltu€5 Dlveworn

TWRU: Del 5mlth
Enqlneermq 5ul9ervl5or
Utnhtlee Dlv\5lon

DATE : March 17,  2006

RE: PERKINS mnuumlu wpm: cumrnnv IIIOIIKET in. W-203804-05-0490]
PERKINS moumnlu umlrv IHIMPRNY lnucxzr NO.SW-20319l\-05-0-89]

MTH AMENDED] lfanl niscnlrrloul

The area requested by Perkins Mountain for a CC$N for water and wastewater has
been blotted uslnd a fourth amended legal descrlbtlon. This legal descrlbtlon changes
the areas requested for a CC$N and an Order Preliminary for a CC$N. The entire
correct legal descrlbtlon is attached and should be used m place of the orldlnal
descrlbtlorl submitted wIth the abblleatlon, as well as any subsequent amendments.

Also attached are copies of the maps for your fHe5.

:bow

Attachmer1t5

cc: Mr. Jeffrey Crockett
Me. Deb Person (l'land Carried)
Mr. Marlin Scott, Jr,
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GOLDEN VALLEY SOUTH
CC & N BOUNDARY

LEGAL DESCRIPTION
[Revised 5-11-07]

TOWNSHIP 20 NORTH. RANGE 18 WEST, G. & s.R.m.,MOHAVE COUNTY. AZ

SECTION 2, EXCEPT THE WE NW4 NW4 NE4 NEW, & THE SE4 SEE
SECTION 3
SECTION 4
SECTION 8; EXCEPT THE WE NW4 NW4 NEW, & COMMENCING AT THE SOUTHWEST
CORNER OF SAID SECTION 8, THENCE SOUTH 89°35'26" EAST ALONG THE
SOUTHERLY LINE OF SAID SECTION 8, A DISTANCE OF 56.87 FEET
THFNCE NORTH 00°24'34" EAST, A DISTANCE OF 57.00 FEET TO THE POINT OF
BEGINNING
THENCE NORTH 00°16>25" EAST, A DISTANCE OF 2347.54 FEET
THENCE SOUTH 89°43'35" EAST, A DISTANCE OF 5222.04 FEET
THENCE SOUTH 00°12'30" WEST, A DISTANCE OF 653.72 FEET
THENCE SOUTH 53°30'28" WEST, A DISTANCE OF I 123.72 FEET
THENCE SOUTH 00000'00" WEST, A DISTANCE OF 1030.80 FEET
THENCE NORTH 89°36'50" WEST, A DISTANCE OF 1685.92 FEET
THENCE NORTH 89°35'26" WEST, A DISTANCE OF 2641.60 FEET TO THE POINT OF
BEGINNING
SECTION 9
SECTION 10
SECTION 11. EXCEPT THE SO SE4 SEE SE4
SECTION 14. EXCEPT THE ET NEW, THE NE4 SE4, THE E2 W2 SEE SE4, & THE ET SEE

SECTIUN 16

TOWNSHIP 21 NORTH, RANGE 18 WEST, G. & s.R.m., MOHAVE COUNTY, AZ

SWF SECTION 34

1988393.1



GOLDEN VALLEY SOUTH
ORDER PRELIMINARY
LEGAL DESCRIPTION

THAT PORTION OF SECTION 8 TOWNSHIP 20 NORTH, RANGE 18 WEST OF THE GILA
DESCRIBED ASAND SALT RIVER BASE MERIDIAN, MOHAVE COUNTY, ARIZONA,

FOLLOWS: .

COMMENCING AT THE SOUTHWEST CORNER OF SAID SECTION 8, THENCE SOUTH
89l35'26" EAST ALONG TI-[E SOUTHERLY LINE OF SAID SECTION 8, A DISTANCE OF
56.87 FEET,

TI-IENCE NORTH 00°24'34" EAST, A DISTANCE OF 57.00 FEET TO TI-IE POINT OF
BEGINNING:

THBNCE NORTH 00'16'25" EAST, A DISTANCE OF 2347.54 FEET;

THENCE SOUTH 89°43'35" EAST, A DISTANCE OF 5222.04 FEET;

TI-[ENCE SOUTH 00° l2'30" WEST, A DISTANCE OF 653.72 FEET;

THENCE SOUTH 53°30'28" WEST, A DISTANCE OF l 123.72 FEET,

TI-FENCE SOUTH 00'00'00" WEST, A DISTANCE OF 1030.80 FEET;

THENCE NORTH 89.36'50" WEST, A DISTANCE OF 1685.92 FEET;

TI-IENCE NORTH 89°35'26" WEST, A DISTANCE OF2641.60 EEET TO THE POINT OF
BEGINNING. :~



4.

THE VILLAGES AT WHITE HILLS
CC & N SEWER./WATER BOUNDARY

LEGAL DESCRIPTION
[Revised 8-3-05]

TQWNSHIP 27 NORTH. RANGE 20 WEST, G. & S.R.M., MOHAVE COUNTY, AZ:
SECTION 16, EXCEPT THE NW4 NEW, & THE ET NE4; .
WE WE SECTION 17;
SECTION 20;
SECTION 21, EXCEPT THE swf,& THE SO SWF NW4;
SECTION 23, EXCEPT-TfIE_E_QLLO.IlYTNG DESCRIBED PARCEL OP LAND:
COMMENCING AT THE NORTHEAST CORNER OF SECTION 23; TI-TENCE NORTH
89°37'39*' WEST, 26.97 FEET TO THE POINT OF BEGINNING; TI-LENCE SOUTH 41°25'03"
EAST, 35.78 FEET, THENCE SOUTH 48°34'57" WEST, 599.97 FEET; THENCE NORTH
4l°25'03" WEST,-572.03 FEET, THENCE SOUTH 89°37'39" EAST, 804.69 FEET TO THE
POINT OFBEGINNING, .
ALL OF SECTION 30 LYING SOUTHERLY OF THE CENTERLINE OF WHITE HILLS
RoAD'(0.R. 274/50-97) OF WHICH THE CENTERLINE IS DESCRIBED AS FOLLOWS:
COMMENCING AT THE NORTHWEST CORNER OF TI-[E NORTHWEST QUARTER (NW
W) OF SECTION 30; THENCE SOUTH 00°28'34" WEST, ALONG THE WESTERLY LINE
THEREOF, 1,493.03 FEET TO_THIE POINT OF BEGINNING, THENCE NORTH 68°20'45"
EAST, DEPARTING SAID WESTERLY LINE, 223.94 FEET; THENCE NORTI-I 67°59'58"
EAST, 3,686.73 FEET TO THE POINT OF TERMINATION, SAID POINT BEING ON THE
NORTHERLY LINE OF THE NORTHEAST QUARTER (NE we OF SECTION 30, EXCEPT
THE SW4, & THE SW4 SEE;

TOWNSHIP 27 NORTH, RANGE 21 WEST, G. & s.R.m..MOHAVE COUNTY, AZ;
A PORTION OF THE ET SECTION 25 DESCRIBED AS FOLLOWS: .
BEG1NN1NG AT THE NORTHEAST CORNER OF THE SOUTHEAST QUARTER (SE %)
OF SAID SECTION 25; THENCE SOUTH 00°28'58" WEST, ALONG THE EASTERLY LINE
THEREOF, 2,643~.95'FEET TO THE SOUTHEAST CORNER OF SAID SOUTHEAST
QUARTER (SE W); TI-IENCE NORTH 89°33'42" WEST, ALONG THE s0U'm38RLy LINE
THEREOF, 164.23 FEET TO THE POINT OF CURVE OF A NON TANGENT CURVE TO
THE LEFT, OF WHICH THE RADIUS POINT LIES SOUTH 74°I4'59" WEST, A RADIAL
DISTANCE OF 5,821.58 FEET, SAID POINT BEING ON THE. EASTERLY R1G1~1T-oF_
WAY LINE OF us. HIGHWAY 95; THENCE NORTHERLY ALONG THE ARC, ALONG
SAID EASTERLY RIGHT-OF-WAY LINE, THROUGH A CENTRAL ANGLE OF 07°34'58",
770.46 FEET; THENCE NORTH 23°19'59" WEST, CONTINUING ALONG SAID .
EASTERLY R_[GHT_()p,wAy LINE, 2,685.36 FEET TO THE CENTERLINE OF WHITE
H11.~Ls ROAD (0.R- 274/50-97); THENCE NORTH 68°20'45" EAST, ALONG SAID
CENTERLINE, 1,632.40 FEET TO THE EASTERLY LINE OF THE NORTHEAST
QUARTER (NE %) OF SAID SECTION 25; THENCE SOUTH 00°28'34" WEST, ALONG
SAID EASTERLY LTNE, 1, 151.09 FEET TO THE POINT. OF BEGINNING.

PAGE 2 OF 2
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partnership formed to make controll ing or inf luent ial minority investments
in nnfrastrudure related assets and businesses In part icular.  Highstar wil l
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Contact Joe Norton
Director of Public Relations
(212)770-3144

AIG HJGHSTAR CAPITAL ANNOUNCES THE ACQUISITION

OF UTILITIES. INC. FROM NUON

NEW YORK, May 18, 2005 - Hydro Star, LLC, a subsidiary of AIG Highstar Capital II
L.P. and certain of its affiliates (Highstar II), has signed a definitive agreement to acquire
100% of the stock of Utilities, Inc. from a subsidiary of n.v. Nuon (Nuon). Hydro Star
and Nuon entered into a stock purchase agreement dated May 14, 2005

Utilities, Inc. is a water and wastewater utility holding company based in
Northbrook, Illinois. It has almost 300,000 customers located in 17 states. with a
principal focus in the high growth areas of the Sunbelt

Highstar II is a group of private equity funds that invest in infrastructure related
assets and businesses. Highstar II is sponsored by AIG Global Investment Group
(AIGGIG). AIGGIG member companies are subsidiaries of American International
Group, Inc. (AIG)

Nuon is a large energy company based in the Netherlands, active in the
generation, marketing, sale and distribution of electricity, gas, and heat, as well as related
products and services. The divestment is in line with Nuon's strategy to concentrate its
energy business in The Netherlands, Belgium and Germany

AIGGIG Chairman and CEO Win J. Neuter stated, "We have long considered
water infrastructure as an attractive investment opportunity and an excellent complement
to Highstar ITs existing energy infrastructure portfolio. Utilities, Inc. is a leader in this
industry and we are pleased that Highstar II has the opportunity to acquire this business
from Nuon

The transaction for the purchase of Utilities, Inc. is expected to close in early
2006 and is subject to customary conditions, including the receipt of Hart Scott Rodi ro
approval and other regulatory approvals

# # #

AIG Global Investment Group comprises a group of international companies
which provide investment advice and market asset management products and services to
clients around the world. AIGGIG member companies are subsidiaries of American
International Group, Inc. (AIG)

AIG Companies
70 Pine Street, New York.NY 10270



AIG Highstar Capital Announces Acquisition...
May 18, 2005
Page 2

American International Group, Inc. (AIG) is the world's leading international
insurance and financial services organization, with operations in approximately 130
countries and jurisdictions. AIG member companies serve commercial, institutional and
individual customers through the most extensive worldwide property-casualty and life
insurance networks of any insurer. In the United States, AIG companies are the largest
underwriters of commercial and industrial insurance and AIG American General is a top-
ranked life insurer. AIG's global businesses also include financial services, retirement
services and asset management. AIG's financial services businesses include aircraft
leasing, financial products, trading and market making. AIG's growing global consumer
finance business is led in the United States by American General Finance. AIG also has
one of the largest U.S. retirement services businesses through AIG SunAmerica and AIG
VALIC, and is a leader in asset management for the individual and institutional markets,
with specialized investment management capabilities in equities, fixed income,
alternative investments and real estate, AIG's common stock is listed on the New York
Stock Exchange, as well as the stock exchanges in London, Paris, Switzerland and
Tokyo.

# # #
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About AIG
Annual Report

AIG at a Glance American International Group, Inc. (AIG), a world

leader in insurance and financial services, is the

leading international insurance organization with

operations in more than 130 countries and

jurisdictions. AIG companies serve commercial,

institutional and individual customers through the

most extensive worldwide property-casualty and

life insurance networks of any insurer. In addition,

AIG companies are leading providers of retirement

services, financial services and asset management

around the world. AIG's common stock is listed on

the New York Stock Exchange, as well as the stock

exchanges in Ireland and Tokyo.
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ATTACHMENT G

MEMORANDUM

Blessing Chukwu
Executive Consultant III
Utilities Division

FROM : Alfonso Amezcua A .
Public Utilities Consumer Analyst II
Utilities Division

Trish Meeter
Public Utilities Consumer Analyst I
Utilities Division

DATE : February ll, 2008

RE: Bermuda Water Company

The Corporations Division reports on February ll, 2008, that Bermuda Water
Company is in good standing.

A research of Consumer Services database from January 1, 2005, to current
revealed.

2005 - 15 complaints, (one billing, 12 quality of service, one disc/term, one repair
issue)

One inquiry

2006.- Eight complaints, (seven billing, one quality of service)
Two inquiries

2007 - 11 complaints, (three billing, eight quality of service)
Seven inquiries

2008-- Zero complaints, inquiries

A11 complaints/inquiries have been resolved and closed.

Bermuda Water has an approved Cross Connection/Backflow Tariff and Curtailment
Plan Tariff on filed.

If I can be of any further assistance, please call me at (602) 542-0842.

Cc: File

TO:



ATTACHMENT H

MEMORANDUM

DATE '_ January 16, 2008

TO: Ernest Johnson
Director
Utilities Division

THRU: L
Ices

Del Smith Q K
Engineering Supervisor
Utilities Division

FROM : ! .
Consumer Ana'lyst
Utilities Division

Vic ld Wallace i
Chief; Consumer Se
Utilities Division

Tr ish Meeter/  Xl Jean L
Utiliftjss/Engiiieer
Utilities Division

Field visit to Bermuda Water Company, Inc. and Sunrise Vistas Utilities
Company

Introduction

On December 17, 2007, Trish Meeter, Alfonso Amezcua, Alaine Braddy and Jean Liu,
v i s i t ed  Bermuda Water  Company ,  Inc ,  ( "Bermuda")  and  Sunr i se  Vis tas  Ut i l i t i e s
Company ("Sunrise Vistas") in reference to water outages. Staff met with Debbie Fields,
Paul Burr is, J immie Johnson of Bermuda and Ralph Venske of Sunrise Vistas. The
companies operate water systems in and around the southern portion of Bullhead City, in
Mohave County.

Existing Water Systems

Bermuda

RE:

According to Bermuda's 2006 Annual Report , the water system consists of 8 wel ls
(producing a total  of 3,575 gal lons per minute) , 5 storage tanks (total ing 2,244,000
gallons), 559 fire hydrants and a distribution system serving approximately 7,700 service
connections.



Ernest Johnson
January 16, 2008
Page 2

Sunrise Vistas

According to Sunrise Vistas' 2006 Annual Report, the water system is a consecutive
water system to Bermuda that is served by two 6-inch x 1-inch compound meters a single
Bermuda 6-inch line referred to herein as the Vanderslice Ume? Sunrise Vistas'
distribution system consists of approximately 34,000 feet of mains and 56 fire hydrants
serving almost 700 service connections.

Complaints

Bermuda

In October 2006, Bermuda claims to have experienced bred<s in its main that had not
occurred before the installation of the pressure tank and booster pump system on the
Sunrise Vistas line. The number of main breaks by month is shown below:

11-06
12-06
02-07
03-07
04-07
05-07
06-07
07-07
08-07
09-07
10-07
11-07

3

6

2

4

4

18

12

23

7

2

2

2

Bermuda has attributed these breaks to the addition of the pressure tank and booster
pump system on the Sunrise Vistas line. The Vanderslice line experienced 5 breaks from
January 2005 to October 2006.

The Commission has received 1 Bermuda customer complaint regarding the outages
referenced above.

Sunrise Vistas

Sunrise Vistas customers have been complaining about water outages. The Commission
has received 10 Sunrise Vistas customer complaints in relation to the Bermuda outages
referenced above.

1 The Vanderslice line runs parallel to Vanderslice Road.



Ernest Johnson
January 16, 2008
Page 3

During our site visit, it was determined by all parties that the surge anticipatory, installed
on the Sunrise Vistas side of the master meter by Bermuda, did not protect the Bermuda
line from a hammering effect as intended. Per Ralph Venske of Sunrise Vistas, the surge
ant i c ipator  was  d i sab led  by  Sunr i se  Vis t as .  Bermuda spoke  of  put t ing  the  surge
anticipator on its side of the master meter after other options have been explored.

The installation of a soft start, which would begin water flow on a timed, delayed basis
rather than a quick start at the Sunrise Vistas booster tank, was completed on December
20, 2007. The companies believe the soft start with the proper adjustments could reduce
or possibly eliminate the hammering effect on the Bermuda line. Staff understands that 5
additional breaks on the Bermuda line have occurred subsequent to the installation of die
soft start.

A mile long secondary line to Sunrise Vistas from a Bermuda storage tank was discussed
as an alternative source of water if a main break should occur on Bermuda's Vanderslice
line. However, neither company currently has plans to construct this secondary line.

Conclusions

Bermuda

Bermuda experienced 85 water main breaks from November 2006 to November 2007.
Bermuda believes the booster (pumping) station installed by Sunrise Vistas is damaging
its Vanderslice line which resulted in the referenced outages.

Bermuda admitted that its installation of the surge anticipator on the opposite side of the
meter  from the  Vanders l i ce  l ine  may  be  affec t ing the  devices '  ab i l i t y  to  prevent
hammering on the Vanderslice line. Bermuda spoke of moving the surge anticipator to
its side of the master meter to see if this permits the device to operate properly.

Staf f recommends that Bermuda perform an engineering analysis which will verify the
integr i ty  of the  Vandersl ice  l ine , Staff fur ther  recommends that  i f  the  company
determines that the surge anticipator is needed and decides to relocate the device to its
side of the master meter, Bermuda should consider the addition of an adequately sized
surge protection tank which will avoid the waste of water and prevent possible flooding
of the master meter site.

Sunrise Vistas

2 Surge Anticipator protects pumps, pumping equipment and all applicable pipelines from dangerous
pressure surges caused by rapid changes of flow velocity within a pipeline,



Ernest Johnson
January 16, 2008
Page 4

Ralph Venske informed Staff that in an effort to increase water pressure within its
system, 2 pumps and a 10,000 gallon pressure tank were added to the Sunrise Vistas
system in October 2006 at the Northeast comer of Camp Mohave and Vanderslice Road
When the 2 pumps shut off, a hammer effect is created in the Vanderslice line which,
according to Bermuda, has damaged its Vanderslice line. Mr. Venske of Sunrise Vistas
however, questions the integrity of Bermuda's Vanderslice line. Mr. Venske believes
that the Vanderslice water line is very old and was constructed using thin walled plastic
pipe that is in need of replacement

Sunrise Vistas installed a soft start on December 20, 2007. Staff understands that 5
additional breaks the Bermuda line have occurred subsequent to the installation of the
soft start device

Sunrise Vistas' water system has grown substantially since the water supply agreement
with Bermuda took effect.3 Staff recommends that the company consider alterative
water supply options such as an additional line to interconnect the 2 systems, and/or
develop a new water source (well). Staff believes that Sunrise Vistas should give serious
consideration to the installation of a storage tank which would provide, at a minimum, 24
hours of storage capacity.

Staff intends to monitor the situation to ensure that needed system changes are made in a
timely manner.

3 Sunrise Vistas was serving 332 service connections in the year 2000. The Company served 666
customers in 2006.
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Jump To: 2008

•

•

•

•

•

•

•

•

•

•

January 16, 2008 - Utilities, Inc. embarks on waste water service expansion project
CWS of N.C. announces 2.5 million expansion - completion date 2008
December 22, 2007 - Utilities, Inc. embarks on wastewater service renovation project
wscl announces renovation of wastewater treatment facility
December 20, 2007 - Utilities, Inc. sewer and water main relocation project nears completion
Sanlando Utilities Inc., announces impending completion of 1.8 mil. project
December 17, 2007 - Utilities, Inc. completes first phase of water main replacement project
UI announces completion of phase 1 of water main replacement in Pahrump, NV
December 14, 2007 - Utilities, Inc. embarks on reclaimed water service expansion project
UI announces a major wastewater treatment expansion project
December 3, 2007 - Utilities, Inc. Launches New Financial System
Utilities, Inc. activates Oracles JDE financial and asset management system
November 30, 2007 - Utilities, Inc. Acquires Perkins Mountain Water Company
Utilities, Inc. has announced the acquisition of Perkins Mountain
July 12, 2007 - New Appointments: Steve Lubertozzi & John Hoy
Utilities, Inc. is pleased to announce the following appointments
May 30, 2007 - Larry Schumacher Named Chief Executive Officer
Utilities, Inc. is pleased to announce the appointment of Larry Schumacher
April 23, 2007 - Utilities, Inc. Embarks on Wastewater Service Expansion Project
April 23, 2007 - Utilities, Inc. Expands and Upgrades Water Treatment Plant
April 23, 2007 - Utilities, Inc. Nears Completion of Water Expansion Project
April 16, 2007 - Four Lakes Press Release
Utilities, Inc. Named Best Tasting Water in Florida
March 21, 2007 - John Stover Appointed Vice President and Corporate Secretary
January 8, 2007 - Utilities, Inc. Takes Two Big Steps Forward
Announces General Counsel and Director of Government Affairs
October 1, 2006 - Use it and reuse it
Utilities, Inc. provides a growing range of water services

hftn'//xjmixnxf niwater com/nress/indexnhn 2/S/2008
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INFORMATION FROM OTHER JURISDICTIONS:

Florida
Illinois
Indiana
Louisiana
Nevada
North Carolina
Pennsylvania
Tennessee
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Kimberley Hawkins

From:

Sent:

To:

Subject:

Marshall VVillis [MVWlis@PSC.STATE.FL.US]

Friday, December 21, 2007 1:30 PM

Kimberley Hawkins

RE: Arizona Corporation Commission Survey on Utilities, Inc.

Utilities, Inc. is a fairly good company. We have had some problem in the past
with the company not following the strict requirements of our orders. Beyond that,
they are responsive to their customers and do not normally generate many
complaints. If your interested in orders addressing Utilities, Inc. cases. You can go
to our website and search by company listed on your spread sheet. The orders
will give you details concerning any rule violations. The link to our website is as
follows: http://www.psc.state.fI.us/utilitieslwaterwastewater/

As far as non-compliance with the state environmental agency, it would be difficult
for us to know of all environmental violations unless it resulted in a need for
increased rates, Those that we know of are addressed in the final orders for each
utility system.

Marshall Willis

Assistant Director

Division of Economic Regulation

Florida Public Service Commission

2540 Shu nard Oak Blvd.

Tallahassee, FL 32399-0850

(850)413-B914

marshaII.willis@psc.state.fI.us

From: Kimberley Hawkins [mailto:KHawkins@azcc.gov]
Sent: Thursday, December 20, 2007 5:03 PM
To: jlwebb@urc.in.gov, Troy Randell, cgassert@urc.in.gov, dejones@ky.gov, cjohnson@psc.state.ga.us,
virginiai.smith@ky.gov; wmarr@i(:c.illinois.gov, Reid, Sam H (PSC); arnold.chauviere@la.gov;
cnizer@psc.state.md.us, steve.brennen@puc.state.oh.us, sue.daly@puc.state.oh.us, rbosier@puc.state.nv.us,
rhackman@puc.state.nv.us, brown@ncuc.net, kite@ncuc.net, kmiceli@state.pa.us, ckozloff@state.pa.us,
michael.gaIIagherm@bpu.state.nj.us, damett@regstaff.sc.gov, darlene.standley@state.tn.us,
asharpe@regstaff.sc.gov, carsie.mundy@state.tn.us, tim.faherty@scc.virginia.gov
Cc: Blessing Chukwu; Steven Olea
Subject: Arizona Corporation Commission Survey on Utilities, Inc.

Greetings! Utilities, Inc. recently purchased Perldns Mountain Water Company and Perldns Mountain
Utility Company (collectively, the "Perkins Companies") here in Arizona. The Perkins Companies

1/23/2008
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currently have pending applications for water and wastewater Certificates of Convenience and
Necessity before the Arizona Corporation Commission (ACC). As part of its review of the Perkins
Companies' applications, the ACC Staff requested a list of other jurisdictions that Utilities, Inc. and/or
its affiliates provide water and/or wastewater services to the public. Your state was identified. The
ACC is interested in getting feedback from your state commission, whether positive or negative,
concerning Utilities, Inc. and/or its affiliates that operate within your state, i.e., are they in good
standing with your commission, have they been cited by your state's drinking water and/or wastewater
regulatory agency, etc. Your response would be greatly appreciated. For your convenience, an excel
spreadsheet is attached to this e-mail which has the names of Utilities, Inc.'s affiliates by states.

Please respond to Kimberley Hawkins at kliawkins@azcc.gov or mail to Arizona Corporation
Commission, 1200 W, Washington Street, Phoenix, AZ 85007.

Kimberley Hawkins
Administrative Assistant I
Arizona Corporation Commission
Utilities Division
Pp: (602)542-0854

*---*-"-**-*--"-°""""""'---°""""""--"""T This footnote confirms that this email message has
been scanned to detect malicious content. If you experience problems, please e-mail postmaster@azcc.gov

1/23/2008
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February 19, 2007

HAND DELWERY

Ms. Blanca Bayo
Commission Clerk and Administrative Services Director
Florida Public Service Commission
2540 Shu nard Oak Boulevard
Tallahassee FL 32399

Docket No. 060253 WS, Utilities, Inc. of Florida's Application for Rate Increase in Mahon
Orange, Pasch, Pinellas and Seminole Counties, Florida
Our File No. 30057.108

Dear Ms. Bays

Enclosed for filing in the above-referenced docket is the response of Utilities, Inc. of Florida
(UtlHzy) to Staffs data request dated February 9, 2007

It appears flat Udlides, Inc. of Florida (UIF or utility) is serving outside the it;ility's certificated
territory in a number of UIF water and wastewater systems. For example, in Orange and
Seminole County, it appears from the water distribution and wastewater collection maps
provided by the utility that the following customers are outside the utility's certificated territory

A. Orange County

(1) Davis Shores one customer on Down Court

(2> Crescent Heights - eight customers on mc north side of West Amelia Avenue

B. Seminole County

(1) Jansen Estates

RECEIVED & FILED (H) seven customers on lots 6225, 6233, 6237, 6245, 625L3tg95. 6259

0139? M 603 raw

FPSC'Cl8M?"€!8SEGH CLERK

..



Ms. Blanca Bayo
Commission Clerk and Administrative Services Director
Florida Public Service Commission
February 19, 2007
Page 2

Linnell Beach Drive;

(b) four customers on Playaway/Brenda Drive;

(c) three customers on Junior Avenue/Center Street;

Cd) four customers on Via Palma/Center Street;

(c) seven customers on Florence Avenue;

(f) six customers on Sombrero Avenue,

fourteen customers on Courtney Court; and

(h> thirteen customers on Bear Lake Circle.

(2) Oakland Shores duke customers on the Eastside of Maitland Avenue.

(3) Park Ridge - one customer on Lakeside Drive and on Lake Minnie.

(2) four customers on lots 810, 100, 545 and an unidentified lot - one lot being
north of Linda Lane, and three lots south of Linda Lane, all off Country Club
Road; and

(b) nine customers in lots 107, 105, 103, 101, 409, 407, 206, and 402 and an
unidentified lot - all in the northeast part of the map on Pine Lake Court.

(5) Ravenna Park -

(9) Water Service

(1) four customers (three lots and one school), all being on Vihlen Road;

(2) one customer on lot 402 by the new toll road (die service area seems to
follow the new toll road; however, no amendment application has been
received to change the service area).

Rose, Sundstrom & Bentley, LLP
2548 Blairslone Pines Drive, Tallahassee, Florida 32501



Ms. Blanca Bayo
Commission Clerk and Administrative Services Director
Florida Public Service Commission
February 19, 2007
Page 3

CD) Wastewater Service - the service area is not highlighted on the map, (Generally,
the wastewater service area is the same as the water service area or less, so the
same customers would probably be outside the service area.)

Please confirm that you are serv ing outside your certif icated area for the above
systems and customers, or explain why the service area boundary is not correct on the map.

RESPUNSE: The Utility is in die process of reevaluating the legal description of its service areas and
records in order to verify whether the information it previously provided indicates that it is serving any
customers who are outside of its certificated service areas, and how dies may have occurred, init has in
fact occurred at all. This may require that the Utility research its archived records as the Utility may
have been providing service to some of these customers for many years. Mr. Flynn, the Regional
Director of Utilities, Inc., has not been in the office for most of the last two weeks. He has extensive
knowledge of the Utility's history and its service area, and is best qualified to address diesel issues. The
Utility will provide its response as soon as possible after it has completed its investigation. In the event
that the Utility determines Mat any of these customers are located outside of the Utility's certificated
service areas, the Utility will ELle the amendment application as soon as possible.
2. If UIF is serving customers outside of its certificated area for these or any other UIF system,

please describe when and under what circumstances you began serving these customers. Also,
please explain why the utility did not amend its certificates in accordance wide Section 367.045,
Florida Statutes, to include the additional territory that is now being served.

RESPONSE: Please refer to response to no. 1 above.

For each customer drat UIF is serving outside its cert:L8cated territory, please name the system
and list the number of customers that are outside the utility's certificated area.

RESPONSE: Please refer to response to no. 1 above.

How long will it be before due utility Eyes amendment applications in accordance with Section
367.045, Florida Statutes, to add the territory being served?

RESPONSE: Please refer to response to no. 1 above.

Pleaserefer toMFR Schedde A-17 foreachcounty. Provide a breakdown ofaccounts included
in Deferred Debits with an explanation of what is included in each account.

RESPONSE: Please refer to Exhibit 5 attached hereto.

6. Please refer  to MPR Schedule B-13 for  each county. Provide a breakdown of CIAC

4.

5.

3.

Rose, Sundstrom & Bentley, LLP
2548 Blairsxone Pines Drive, Tallahassee, Florida 328501
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Commission Clerk and Administrative Services Director
Florida Public Service Commission
February 19, 2007
Page 4

amortization expense.

RESPONSE: Please refer to Exhibit 6 attached hereto.

7. Please refer to MFR Schedule B-14 for SeminoleCounty. Explain why this schedule shows
depreciation expense under the General Plant accounts while MFR Schedules A-6 and A-10 do
not show plant or accumulated depreciation for any General Plant account.

RESPONSE: MFR Schedule A-6 does include the utility plant in service for all general plant accounts
in the lump sum under account 398.7 Other Tangible Plant. MPR Schedde A-10 also includes the
accumulated depreciation for all general plant accounts in the lump sum under account 398.7 Other
Tangible Plant.

8. For each county, please provide the CLAC amortization and rates for MFR Schedule B-13,
spreadsheet column H.

RESPONSE: Please refer to response to no. 6 above and to Exhibit 6.

Please refer to Marion County MFR Schedules A-6 and A-10. For Account 354.3 System
Pumping Plant Structures and Improvements, why is Accumulated Depreciation shown on
Schedule A-10 but no plant shown on Schedule A-6?

RESPONSE' The accumulated depreciation expense amount of $2,296 for (USoA account 3543)
System Pumping Plant Structures and Improvements on Schedule A-10 should be added to the $13,978
accumdated depreciation expense amount for (USoA account 380.4) Treatment and Disposal Plant:
Treatment and Disposal Equipment. The $2,296 was booked to the wrong account. For further
information please refer to Staff's Third Data Request dated January 8, 2007, directed to the utilities
which have rate cases pending, and all other responses concerning the "WWTP Reclass" entries.

10. Refer to MRR Schedules B-5 and B-6 for each county. Please provide an explanation of
Account 675 Miscellaneous Expenses. Explain why are these amounts so large as compared
to other expenses.

RESPONSE: Please refer to Exhibit 10 attached hereto.

11. Concerning the testing of the wet] How meters at Golden Hills, Marion County:

A. Vlfhat caused UIF to test the in-line flow meters with a portable meter?

RESPONSE: The Utility routinely tests flow meters at well sites to obtain information regarding pump

9.

Rose, Sundstrom & Bentley, LLP

2548 Blairslone Pines Drive, Tallahassee, Florida 32501
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Commission Clerk and Administrative Services Director
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ca act and flow meter accuracy .P

B. What is the frequency of testing these meters with a portable meter?

RESPONSE: Flow meters are typically checked on an annual basis.

C. When was the testing conducted for the test year adjustment shown on MPR Schedule
F-1, page 92, Volume I-A?

RESPONSE: At this time, the Utility has not been able to obtain documentation from the Florida
Rural Water Association drat reflects their on-site flow calibration effort during the test year. The Utility
will attempt to gather additional information to forward to Staff as soon as it is available.

D. Does UIF perform similar testing at other well sites?

(1) If so, please provide a list of ate other sites tested along with the frequency of
testing.

RESPONSE' The Utility enlisted the services of Florida Rural Water Association to test all of the How
meters at water systems in Pasco and Pinellas counties in 2006. Flow meters are commonly tested
annually at each location.

12. Concerning total water gallons pumped/corrected gallons pumped at Golden Hills, Marion
County:

A; Why does the amount of water pumped listed on the Monthly Operating Reports
submitted to the DEP for the test year in Volume III, Section 4, not match the
corrected water pumped column amounts listed on MFR Schedule F-1, page 92,
Volume I-A?

RESPONSE: The gallons pumped (col. 1) matches the reports submitted to DEP. As stated on
Schedule F-1,recent tests indicate the How meter was reading high. The utility has not gone back and
restated the amounts in the monthly DEP reports. The corrected gallons (col. 2) are corrected for
purposes of evaluating unaccounted for water in this rate case.

B. Wfhat is the amount of water pumped for test year 2005 that was reported to the Water
Management Dismlct (WMD)?

RESPONSE: These amounts are shown in the Monthly Operating Reports submitted to DEP.

Rose. Sundstrom & Bentley, LLP
2548 Blairstone Pines Drive, Tallahassee, Florida 852301
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C. If the amount of water pumped and reported to the WMD does not match the gallons
shown on MFR Schedule F-1, page 92, Volume I-A, explain why.

RESPONSE: Please refer to the responses to 12.A. and 12.C. above.

D. How was the Maximum Day and Five Day Maximum Year gallons determined on MFR
Schedule F-3, page 92, Volume I-A, when the Monday Operating Reports list daily

amounts in thousand of gallons only?

RESPONSE: The 83.26% correction factor shown on Schedule F-1 was applied to each daily reading
from die DEP reports. For example, the daily flow shown on Schedule F-3 for 11 I13/2005 = 222,000
(from DEP report) x .8326 = 184,837.

E. Are these amounts listed as Maximum Day gallons and Five Day Maximum Year gallons
the total pumped gallons corrected or not Corrected (see MPR Schedule P-1, page 92,
Volume I-A for explanation of corrected go]lons)?

RESPONSE: They are the corrected amounts as per the Ute]ity's response to 12.D. above.

F. 'Why do the gallons sold listed on MFR Schedule F-1, page 92, Volume I-A, not match
the gallons sold on MPR Schedule F-9, page 92, Volume I-A?

RESPONSE: As explained in responses to staff data requests for Adler Utilities, Inc. systems, the data
used in preparing Schedules P-9 and P-10 are taken from billing summary information maintained by
the utility on a historical basis. Those summaries may or may not have included adjustments, but the
entries are consistent from year to year. Since Schedules F-9 and F-10 are used to evaluate trends, the
consistency is the more important factor. For the Utility, the difference between gallons sold on F-1
and gallons sold on F-9 is 54,000 gallons out of 44,742,000 gallons or 0.12% and is not significant

13. Concerning the wastewater calculations at the Crownwood treaunenr plant, Marion County:

A. Please explain how the 22,839 gallons ofTMADF was calculated on MFR Schedule F-4,
page 92, Volume I-A.

RESPONSE: Starting with MPR Schedule F-2, col. 5, the ADP was calculated for each month. Then
beginning with March, the ADF for three consecutive months was summed and divided by 3; e.g., the
_January ADF : .620/31 = .200; the ADF for Jan + Feb + Mar)/3 : (.200+.216+.238)/3 :: 21,806
GPD, 3MADF. Then the highest three month period in the test year was selected. That period was
Feb through Apr. (.216+.2.38+.231)/3 = 22,839 GPD, 3MADF.

Rose, Sundstrom & Bentley, LLP
2548 Blairstone Pines Drive, Tallahassee, Florida 52301
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(1) Although the regression analysis calculation shows a live year growth of 164 ERCs on
MFR Schedule F-10, page 92, Volume I-A, does the utility realistically expect that
growth amount?

RESPONSE: No.

(2) If that growth is not expected, what grove amount should be used?

RESPONSE* Seven ERCs per year.

B. Please explain mc source of the 7 ERCs per year growth on MPR Schedule F-8, and
state why this amount should be used instead of die 164 ERCs listed on MPR Schedde
F-10.

RESPONSE: The explanation has been provided on Schedule F-10 (page 101). Quoting from
Schedule F-10,

'Thor to 2001, the system had been built out and stable. In 2001, a bulk utility customer, BFF
Corp. was added. The significant increase in gallons from 2001 to 2002 represents that addition.
The average growth rate shown [164 ERCs] is distorted by the entry of BFF into the system.
A more reasonable indication of the growth rate is shown by the regression below beginning
with 2002, when BFF was on the system."

The schedule then shows another regression analysis in which the projected five year grower
is 37 ERCs or 263-226 : 37. 37/5 = 7.4. In reviewing the original spreadsheet, it is noted that there
were two lines below the regression analysis that did not print. Those lines are:

Five year growth
Annual average

37
7

C. Please explain the derivation of the 45 god/ERc listed on MFR Schedde F-8.

RESPONSE: The 45 god/ERc = TMADF/ERCs. The TMADF, from Schedule F-4 is 22,839. The
ERCs, from Schedule F-9 at line 5, col. 8 is 506. 22,839/506 : 45 god/ERc. It is noted that the ERCs
should have been taken from Schedde F-10 at line 5, col. 8; F-9 is a water schedule. The correct
calculation is 22,839/206 = 101 god/ERc. Therefore, the growth (PN) is understated and the
calculated U&U is understated. Also, please refer to the Ute]ity's response to 13.D. below.

D. Please explain the derivation of the 1664 god listed on MPR Schedule F~8.

Rose, Sundstrorn & Bentley, LLP
2548 Blairstone Pines Drive, Tallahassee, Florida 32301
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RESPONSE: The 1664 = EG x PT X U as shown on Schedule F~8. These numbers are shown as
whole numbers on the schedule, however, on the spreadsheet, the calculation uses the extended decimal
values. Thus, 7 x S x 45 is actually 7.37 x 5 x 45.15 = 166423. As noted in response to C, above, the
ERCs in this formula were taken from the wrong schedule. With the correction, the calculation is 7.37
x 5 x 101.11 : 3726.44. The corrected U&U calculation on Schedule F-6 is 66.41% rather than the
61.26°/0 shown.

14. Concerning the water system at Buena Vista in Pasco County: Please explain why a generator
has been installed at this system when this system has an interconnect with Aloha Utilities.

RESPONSE: Aloha Utilities terminated the availability of its water system as a backup water supply
to the Buena Vista system. Since the Buena Vista system did not previously have an emergency
generator at any of its three well sites, one was purchased and installed at the largest well so that the
water system would be compliant with Chapter 62-555.320(14) F.A.C.

A. What steps has the utility taken to reduce the amount of unaccounted for water for this
system since the test year?

RESPONSE: The Utility used the services of the Florida Rural Water Association to check the
accuracy of each of the well meters in 2006. This effort identified the need to make repairs to the well
meter at Buena Vista Well #3. The unaccounted for water in 2006 was approximately 10%. In
addition, water meters that are no longer within tolerance are replaced as they are identified.

15. Concerning the water system at Orangewood/Wis-Bar in Pasco County, please explain the
reason(s) for the negative unaccounted for water amounts in ]ume and Judy of the test year as
listed on MPR Schedule F-1, page 103, Volume I-C.

RESPONSE: The primary reason is a timing issue of the monthly meter read, which does not fall on
the last day of the month. Gallons pumped reflect water pumped in each calendar month, while gallons
sold reflect readings taken on or about the 11"' of each month. The differences between billing periods
and calendar months eventually even out over the course of the year.

16. Concerning the water system at Surnrnertree, Pasco County:

A. Please explain the reason(s) for the negative unaccounted for water amounts in June,
August, September, and November of the test year as listed on MFR Schedule F-1, page
113, Volume I-C.

RESPONSE: The most likely reason is that meter readings are made on or about the 12"' of each

Rose, Sundstrom & Bentley, LLP
2548 Blairstone Pines Drive, Tallahassee, Florida 52301
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month, while the gallons pumped are shown for the calendar month.

B. Please explain the source of the amouNts in the Other Uses column on MPR Schedule
F-1, page 11 3, Volume I~C, and how those amounts are calculated.

RESPONSE: The amounts in the Other Uses column reflect the monthly total of M unmetered water
use activities including flushing, water system repairs, or other rnajntenance activities. The monthly
entries are Men from monthly flushing logs kept by die operators.

A number of letters have been received by the Commission from water customers of
this system, stating that the utility has failed to pass the health standards tests for the
past six quarters. Please explain what tests the utility has failed to pass in the last six
quarters.

RESPONSE: In 2003 USEPA and FDEP significantly modified the monitoring requirements of the
Disinfection Byproducts Rule, specifically as it relates to Total Trihalotnethanes (TTHM) and Eve
Haloacetic Acids (HAA5). Quarterly samples were taken from the distribution system and averaged to
produce a 12-month Running Annual Average (RAA) value beginning in 2005. Through the fourth
quarter of 2006 the current R.AA of TTI-IM is 97 ppm, slightly higher than the Maximum Contaminant
Level of 80 ppm. The RAA value for HAA5 through the fourth quarter of 2006 was 78 ppm, slightly
above the MCL of 60 ppm. The Utility is in compliance with all other parameters tested.

D. Has the utility had correspondence from die DEP regarding failure to meet health
standards?

RESPONSE: Yes.

E. If correspondence has been received from the DEP, please summarize the Endings and
conclusions. Also, provide the reports to staff.

RESPONSE: The Utility entered into a Consent Order with DEP in 2006 in which a schedule of
engineering, permitting and construction activities is identified. Please refer to Exhibit 16 attached
hereto.

F. Regarding these failed tests, what steps is the utility taking to improve or change the
water quality so that health standards will be mer?

RESPONSE: The Utility has nearly completed modifications to the disinfection system whereby
chlorarnination will be used in order to reduce TTHM and HAA5 formation while maintaining
compliance with the Total Coliform Rule.

c.

Rose, Sundstrom & Bentley, LLP
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What communication has been Ltanslmltted to the Summertree customers explaining the
test results for die last six quarters

As required by DEP rule, the Utility notifies each customer by mail on a quarterly basis
of the updated RAA as well as steps taken by the Utility to address the issue
RESPONSE:

What is the time frame anticipated for meeting these health standards?

RESPONSE: It is anticipated that the modifications to the disinfection system will be completed in
the first quarter of 2.007, subject to DEP issuing the Elf al clearance in a timely fashion so that
chloramination can be implemented. Shoddy thereafter, samples will be analyzed with the expectation
that TTI-IM and HAA5 values will decrease signiicandy. Since die RAA value is an average of the last
faux quarterly values, the return to compliance may take most of 2007 depending on the degree to
which die TTHM and HAA5 values decrease

17 Concerning the wastewater system at Summertztee, Pasco County

A Please explain the reason for the difference between die total purchased sewage
treatment on MFR Schedule F-2, page 114, Volume I-C, and the total wastewater
gallons sold on MFR Schedule F-10, page 122, Volume I-C

RESPONSE: The gallons sold as shown on Schedule F-10, page 122 matches the gallons sold
shown on Schedule E-2, page 78. These amounts reflect residential gallons capped at 6,000 gallons
They do not reflect the gallons treated as shown on Schedule F-2

If any portion of this difference is due to infiltration and inflow, please include those
calculations

RESPONSE: The difference is not due to I8cI. Please refer Exhibit 17 attached hereto

18 Concerning the water system at Lake Tarpon in Pinellas County, what steps has the utility taken
to reduce the amount of unaccounted for water for aNs system since the test year

RESPONSE: The Utility used the services of the Florida Rural Water Association to check the
accuracy of the Lake Tarpon well meter in 2006. This effort identified the need to replace the we]l's
flow meter, which was done in the second quarter of 2006. In addition, water meters that are no longer
within tolerance are replaced as they are identified

19. Please list each of the systems for which UIF is charging miscellaneous service charges and the
dates on which such charges began

Rose, Sundstrom & Bentley, LLP
2548 Blairsrone Pines Drive. Tallahassee. Florida 32501



Ms. Blanca Bayo
Commission Clerk and Administrative Services Director
February 19, 2007
Page 11

RESPONSE: The Utility has been charging miscellaneous service charges to all of its systems since
1992, except for Wis/Bar (sub 0613) and Buena Vista (sub 0615) which began charging miscellaneous
service charges in 2000 when they were acquired.

20. Also, provide any information that UIF may have which shows that these charges were
approved for UIF by the Commission.

RESPONSE: Please refer to Exhibit 20 attached hereto.

Shoed you have any questions, please do not hesitate to contact me.

Very truly yours,

___,_._....-»-,.-~~~°~~ *

.€<<>r VALERIE L. LORD
For the Firm

VOL/tlc

cc: Ms. Christine Romig, Division of Economic Regulation (w/ enc. - by hand delivery)
Ms. Kathleen Kaprodm, Division of Economic Regulation (w/ enc.._ by hand delivery)
Stephen Reilly, Esquire, Office of Public Counsel (w/ enc. - by U.S. Mail)
Steven M. Lubertozzi, Chief Regulatory Officer (w/ enc. - by U.S. Mail)
Kirsten E. Weeks, CPA (w/o enc. - by U.S. Mail)
John Hoy, Regional Vice President for Operations (w/o enc. - by U.S. Mail) .
Patrick C. Flynn, Regional Director (w/ enc. - by U.S. Mail)
Mr. Frank Seidrnan (w/o enc. - by U.S. Mail)
Ms. Deborah Swain (w/o enc. - by U.S. Mail)

Rose, Sunclstrorn & Bentley, LLP
2548 Blairszone Pines Drive, Tallahassee, Florida 32301
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Schoduh of Wvfklng Cwlial Allowlnn Cakullihn Flofldi Publk: Service Cnmmlsslon

Company: U1ll\0n,8n:.alFIorldl
Doeknl No.: osozss~ws
TniYoar Ended: 12131/05

Schedule A-\7
Pig; 1 of 1
pnpavara Steven m, Lubenozzl
Fllcap Schrdub: A-1, At !

Explanation: Pmvtda ii clkulndnn al wonting capital ulla the Bllancv Shoo! method. Thu cakulatlon should my Include Ne:ounts that an monad In oU\lr nM bio or
can of capful accounts. Unlsu ulhgrv:l- 1xplllnod, lilLI cllcululon should Ihcludu both curnnl :not dehmd dehiu and uedlu. All ad1us\mag1ll \o Me par book nnounb
:hull be explained.

Lina
No

1
1
3
4

Web r Sewer 13-month Aver-qu
FinalRates
C\.m¢n\ andAhmad Assets:

Cash
Account: and Notes Rwlrvlblo Lass pruvisbn for Uncaolloctiblu Aoeounu
Deferred Debi:
Ivfnsoelianaous curronl and aocruud assume

Current IndAccrued Lbblitios:
Accounts Payable
Aocrwd Tun
Accrued Interval
Miucsllamouu Curr rd and Aucnruud Lilblitios

1,979.6-$3
36B,375
457.532

1.252

5
s
7
a
a
W
11
12
1 :

(106,145)
(79.8BO)

5,475
82,975

lqvlll working clplhl (bnlurven Shad bppmnch) s 2,557,740

Allosuibn in Pllcu County wear i saw vv sssjéi' "s 41.1',Es4

Alomiton Msthodobqy to lJ1F syswns:

Marin County » Waler
Marion Cuumy . WaMwasr
Drafts County . Waur
Pasch Ccumy - Ware
Pasch Ccumv - Wastnwmar
Pimlhs Crazy - Water
Ssmiuole County - Waler
semlnob County Wnnwamr
TOTAL UIF

o A M Expnnaea

s 108,657
z9,41s
B7,677

5a9.2\2
338,558

ao.s4s
512.141
492,949

2,173,155s

he. of Tutti

4.TT'A s
1.35%
4.03%

24.40%
15.49%

8.71%
23.57%
22.58%

100.00% s

Allbtltbd
Wurkl ng Cap all

126.774
35,579

107,tD7
648,489
411 .684
98,602

6z»a,429
8112,775

2 .657,740

lmunm R1ts1
Cubism and Acuvue! Assets:

Cash
Accounts IM Notes Receivable.Loss wavbion 191 Unwkcmb Aawunh
Deiansd umm
Miscolhhlaus cunrsm and accrued man;

CurnrW and Aumwuod Lbblltiesz
Amount Fayablo
Awlusd Toma:
AUU\Jld li\\1fl$1
Miacelhnnous Cum rt Md Aacluud Llablliliea

1 979.643
856.375
457,582

l pa :

(106,145)
us,ssol

s.47a
32875

Equals working olplul (Balance Shoal Approach) s 2,857,740

14

\5
16
17
\s

1 s
20
21
n
pa
24
25
21
27

2 1
pa
W
a l
32
e a
s o
35
a s
37
3 1
59
t o
41
oz
4 :
44

45

i s

47
48

i s
50
51
52
53
54
55
Sc
57

#Macmillan um Pulse County - Warn & Sever . § s

O In M Expnn-s

s

60'G,T52 "'k2!a1¥9i"
Anuamn Msthodobay w u»F sysinms'
Muvion County . Wehr
minion County . Wastuwatv r
Orange County . Waler
Past County . Water
Phew County - w. xisvfalor
Plnbibl County Waler
Ssmkado Rheumy . Wa\nr
SsmlnolsCovey . Waslswatvr
TOTALUIF' s ___ _.

s

88,937
26.515
79.687

481,404
305,477
ae,4so

437 .522
453,527

1 ,sso.o1s

*  o IT o ll I

47158 s
L42'h
422%

22.53%
16.15%
3.51%

23.15%
24.410%

100.00% s

Wovidnl Carnal

125.1ao
37,749

11 z,1 so
606,762
429,491

93,287
615.257
637,858

2,5571740



a ~8wf.

Schedule of Working Capital Nlowanca Calculation Florida Public Service commission

Company: Utilltles, Inc. of Florida - Marion Dauniy
Bucket No: 060253-WS
TesiYearEndsd: 12/a1/05

Schudukz A-17
p=s» 1 <>1 1
Preparer: Stnvsn M. Lubenuzzi
Recap Suhudula: A-1, A-2

Explanailon: Provide the caleulatlon Rf working caphal ualng the Bllancs Shoal method. The calculation should no! Include accounts that are reported In
other rats bun or cosl of cuplnl accounts. Unless otherwlu sxplalnod, Ma calculation should Inc

Waior Sswar 13-Month Average

1,979,543
366.375

qsrfaz'
1,262

(106,145)
09.380)

5,475
32.975

Ilene
No

1 Final Ral8§
2 Current and Accrued Asssla:
3 Cash
4 Accounts and Notes Receivable, Lea pwvlslon lot Unnollecrible Accounts
5 Delarvvd D9h115
s Miscellaneous current and accrued assets
7 Cunt\ and Accmsd Uabllltissz
a Accounts Payable
9 AccruedTaxes

l o AlxruW lnlorssl
11 Miscellaneous Cunsnl and As:rusd Liabilities
12
15 Equals wortlng euphal (Balanou S h u t Approach)

14

Allocntlon to Marlon County - Water a Snwsr

s 2,557,740

T 126,774 s 35,8791 5

iS
1 1
11

1 9
20
as
2 2
2 3
2 4
2 5
i s
2 7

Allochtlon Methodology to UIF synods:

Mahan County _ Water
Marion County - wastewater
Grange County - Wntnr
Pasco County - water
Paso County - Wastawster
Pinellas County - Water
Ssmlnda County . Water
Seminole County . Waazewatnr
TOTAL UIF

o A M Expsnaaa
Allocated

% of Tool Warklng Capllal

4.77% s 126,774
1.35% as_e7s
4.03% 107,107

za.4oss G48.489
15.49% 4\1 ,6M
371% 58.602

23.57% G2G,429

22.55% 602,775
100.00% s 2,657,740

2 1

s 108,657
29,418
87.677

530,212
338.558

80.548
512. I41
492.949

_s 2,173,155

29
30
31
oz
as
34
as
35
: 1

1,979,545
358,375
4571532

1,252

(108,145)
(79,389)

5,47e
32,975

s 2,557,740

m a i m RaWs
Cunonl and Accrued Assen:

Cash
Amc4ms and Notes Raceivabie. Lass provision lot Uncollacltblo Accounts
Ddsnad Debi ! !
Miscellaneous cunem and accrued assets

as Cumsnt and AccruedUabi li llnz
as Accounts Payable
4o Accmcd Taxes
41 Accrued lntaresl
42 Miscellaneous Current and Accfuad Liabilities
43
44 Equals working capital (Bahnco Shed Approach)

45

46 Allocation to Marlon cuumy - WMr A Sewer

41
pa

s zs,1ao s 37.740

49
so
51
52
53
54
55
56
57

Alloeatlon Melhodokuqy lo UIF systsmsz

Muurion County- Water
Marion County -Wasiewatnr
Orange County - Water
Pasch County . Waler
PaschCounty - Waa!ewa\ar
Pinellas County - Wales
Semlnols County - Water
Ssminofe County . Wastewater
TOTAL UIF

O&llEXP!!l»§.l5
s

s

88,937
2e,91s
7s,6s1

431,404
305,477

ss,4ao
aa'/,sas
452,527

1.890.013

* u$TD\8 l

4.71% s
1.42%
4.22%

zzaav .
15.16%
3.51%

23.15%
24.00%

100.00% s

W orking cap nu

125,1eo
37,140

112,157
6c6y62
429,491

93,287
8 I s.2s7
so*/,asa

2,657,746
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GomparWvs Bolanca Sh&€l . Assets Fiorhia Pub\\c Survino Commlulon

Company. umnlu. Inc, of Florlda
DockllNo.: 060253-WS
Test Year End¢d: 12131165

Schedule: A-1 B
Page 1 al 2
Preparer: Siren m. Lubenoul

Expianuuon: Pruvdc a bah nm shed for our: nquutosi. Fvevida Sam lov hislorkzal ban or Dmermadiaw yearn, n
not alnudy shown

(1)
Line
NO. ASSETS

(2)
Hls lwi:  Yu-

12/31/04

(3)
Tal( Yung
11:31/0s

(al

Average

Utility Plan\ In Sorvla
Connruuuvn Work In Progress
Dlhsr Ulillty Plan\ AdiustmunU

s 12,576,104
445,439
4a1.sos

s 14,638,792
422.477
433,739

s 13,899,230
705,484
433,567

GROW UTILITY PLANT
Up' A¢::umula\e6 Dupawd1Uvn

131553,049
(41451 _way

15,190,008
(4,772.7'/3]

1s,9ea.2a1
(4,s92,127)

9.101,916 10,417,230 10,345,154

1
2
3
4
5
s
7
a n€ru'nLnv pLAnT
9
10
11
\ z
13
u

Cash
AcuuunU R\c'b . Indo
Nota: R\ealv \8s
Anna. Rbdb -Assoc. Cos,
Nadu RQc'b - Auac. Cos,
Awe. Rol:'b - Dlrser
Accrued lnhrut Hlc'b
Allownneo for Bed D¢b¢l
Malndnls a. Suppilu
Mllullnneeul Comm & Aonmcd Asoka

2259.828
365.379

300.280
aso.7?2

1,979,643
366,375

15
la
17
la
19
2D
2\
22
pa
14
25
as
17

TOTAL CURRENT ASSETS

1 .457

2,628,664

1 ,476

ss2.4aa

1,262

2,a47,2ao

21
29
an
av
oz

Nut nanutVky pmporty
Un1m4>n\nd Dub! Dlaeoum L Exp.
Prnllm. Sunny s. Invnllgnlon Chlrgea
Clnrlng Accounts
Doferrnd ram Cu: Expnnu
Other Mlwollnnlotll Daiorné mum
Accuvn. Dnlnfnd Income Taxes
TDTAL OTHER AssETs

459.403
82,129

345421
48.20a

4oz,z4a
5

TOTAL Asssrs s

521,532

12,2sa.112 s

ass,aa4

11.493,052

457,532

s 13,150,956
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Ne! DepreciationExpense Water Florida Public Servlce Commission

Company: Utllllles, Inc. of Florida - Marlon County
Docket No.: 060253-WS
Test Year Ended: 12/31/05
Hlstorlu [x] or Protected | 1

Schedule: 8.18
Page 1 av 1
Preparer: Steven m.Lubertozzi
Recap Schedules: B-1

Explanatkm: Provide a schedule ormst year nun-used and useful rtepreclation expense by primary account

(1) (5) (6) (7) (gt

Ume
No.

(2)
Test Year
Expense
County

(3)
Test Year

UIF
Nlocuilon

(4)
Test Year

Total
Expense Adlustmenta

Adlnsled
Balance

Non-L\sed &
Useful %

Non-Used8:
Amount

s et $ 8 5 73
0

0

s 73
o
o

2,120

1 .132

4,B43

0
2,120

0
0

1,132

0
0
0

4,843

0
235

0
2,120

0
0

1.132

0
0
O

s,o78

0

130
1 ,052

0
130

1,052

0

0
130

1,052

0

2,487
5,145

2.517
2,357

492

0

0
2,467
5,145

2,617
2,357

492
0

139

is
0

2,467

5,145
2,755
2,357

492
o

353
BE

308
516

4,aa7
5

832
2

1

2
3
4

5
e
7
a
9
10

11
12
1 :
14
15
16
17
1 s
19
20
21
22
23
24
25

25
21

CB
29
30

31

32

33
34
35
35
37

38
as
to

41

Account no. and Name

INTANGIBLE PLANT
301.1 Organization

302.1 Franchises
339.1 Other Plant & Misc. Equipment
SOURCE OF SUPPLY AND PUMPING PLANT
303.2 Land & Land Rights
304.2 Structures a Improvements

305.2 Collect. & Impound. Reservoirs
306.2 . Lake, River & Other Intakes
307.2 Wells 8 Springs
aos.2 Infiltration Galleries & Tunnels

aos.2 Supply Mains
310.2 Power Generation Equlpment
311.2 Pumping Equipment
389.2 Other Plant & Mlsc. Equipment
WATER TREATMENT PLANT
303.3 Land & Land Rights
304.3 Structures & Improvements
320.3 Water Treatment Equipment
339.3 Other Plant & Misc. Equipment
TRANSMISSION a DISTRIBUTION PLANT
303.4 Land & Land Rights

304.4 Structures & Improvements
330.4 Distr. Reservoirs & standpipes
331.4 Transl. & Distribution Malns
338.4 Sewleee
334.4 Meters & Meter Installations
335.4 Hydrants
339.4 Other Plant a Misc. Equipment
GENERAL PLANT

aoa.s Land a Land Rights
304.5 Structures s. Improvements
340.5 Dffice Furniture a Equipment

341.5 Transportation Equipment
342.5 Stores Equipment

343.5 Tools, Shop & Garage Equipment
344.5 Laboratory Equipment
345.5 Power Dperated Equipment
348.5 Communication Equipment
347.5 Miscellaneous Equipment

348.5 Other Tangible Plant

56

(647)

0
3 0 8
5 1 6

4 . 3 3 7

s
6 8 5

8 8
0

5 6
0

( 6 4 7 )

0
3 0 8

8 1 6
4 . 3 3 7

5
6 8 5

BB
0

5 B
0

( 6 4 7 )

4 2
p a

4 4
4 5

TOTAL
LESS: AMORTIZATION DF CIAC

22,212
(4,238)

s,ee4 27,876
(4,238)

374 28,250

(4,238)

NlA N/ A

NET DEPRECATION EXPENSE . WATER _ s 1 7 , 9 7 4  s _s,ea4 s 2 3 , 8 3 8  5 374 s 24,012 N/A N/A
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Ne: UBPI'€C\3!IO\'1 :Spense . Water Flor ida Pu bloc Service Commission

Company: LhlMles, Inc. of  Florlda - Orange County
D u ke !  N o . :  060253  W S
Test Year Ended: 1281/05
Hlstorlc [X] or Prolectedl ]

Schedule: B-13
Pa ge l  o f  1
Preparer: Steven M. Lubencul
Recap Schedules' B-1

E xp lana t ion :  P r ovlde e schedule al \es\ year nun-used and useful depr ec ia t len expense by primary account

(1) (3)
Test Year

Cost Gunter
Allocation

(5) (7) (8) (9)(2)
Test  Year
E xpense
C oun t y

1 9 3

(4)
Test  Year

UIF
Al locat ion

( 8 ) 5

(5)
Test  Year

Tot a l
E xpense Ad lus lms n t s

1 9 0

Adjusted
Balance

Non»Used 81
Useful as

Non-Used &
A-M9Uf11

1 9 0

(3) ( 3 ) (3)

B 4 3 S 4 3 6 4 3

5 1 (7) 4 4 4 4

11
1

1 1
1

11

1

6 9
1 . 697

5 3 9
1 , 2 6 0

1

15
1 3 4

6 9
1 . 5 9 7

5 5 4
1 . 394

1

59
1,697

554
1,394

1

2 8 3

1 8 2
3 6 4

2 , 560
3

1 9 6
t

1 8 2
3 6 4

2 , s s o
3

4 7 9
1

1 8 2
3 6 4

2 . 5 6 0
a

4 7 9
1

L ine
N o .

1
2
3
4
5
s
7
s
9

1 0
11
1 2
1 a
14
1 5
i s
1 1
i s
1 9
20
21
22
23
24
25
b e
27
Zs
29
go
a l
32
33
34
3 5
35
3 7
e a
3 9

4 0

Account  No.  and Name

3 0 1 . 1  O r g a n i z a t i o n
3 0 2 . 1  F r a n c h i s e s
a s 9 . 1  O t h e r  P l a n t  &  M l s c .  E q u i p me n t
S O U R C E  O F  S U P P L Y  A N D  P U M P I N G  P L A N T
3 0 3 . 2  L a n d  s t  L a n d  R i g h t s
3 0 4 . 2  S t r u c t u r e s  &  I m p r o ve m e n t s
8 0 5 . 2  C o l l e c t .  &  i mp o u n d .  R e s e r vo i r s
306 . 2  Lak e ,  F l l ve r  a t  O t he r  i n t ak es
3 0 7 . 2  W e l l s  &  S p r i n g s
3 0 8 . 2  l n i i t t r a t l o n  G a l l e r i e s  8 ¢ T u n n e l s
3 0 9 . 2  S u p p l y  M a i n s
3 1 0 . 2  P o w e r  G e n e r a t l o n  E q u i p m e n t
3 1 1 . 2  P u m p l n g  E q u i p m e n t
3 3 9 . 2  O t h e r  P l a n !  a  M l s c .  E q u i p me n t
W A T E R  T R E A T M E N T  P L A N T
3 0 3 . 3  L a n d  8 :  L a n d  R i g h t s
3 0 4 . 3  S t r u c t u r e s  g t  i mp r o ve me n t s
3 2 0 . 3  W a t e r  T r e a t me n t  E q u i p me n t
3 3 9 . 3  O t h e r  P l a n t  &  M i s c .  E q u i p me n t
TRANSMISSION 81 D ISTRIBUTUON PLJltNT
3 0 3 . 4  L a n d  8 :  L a n d  R i g h t s
3 0 4 . 4  S t r u c t u r e s  &  I m p r o ve m e n t s
3 3 0 . 4  D i s t r .  R e s e r vo i r s  a  S t a n d p l p e s
a : x 1 , 4  T r a n s m.  &  D i s t r i b u t i o n  M a l e s
3 3 3 . 4  S e r v i c e s
3 3 4 . 4  M e t e r s  8 -  M e t e r  i n s t a l l a t i o n s
s a 5 . - 1  H yd r a n t s
3 3 9 . 4  O t h e r  P l a n t  &  M i s c .  E q u l p me n t
G E N E R A L  P L A N T
3 0 3 . 5  L a n d  &  L a n d  R i g h t s
3 0 4 . 5  S t r u c t u r e s  &  I mp r o ve me n t s
3 4 0 . 5  O f f i c e  F u r n i t u r e  &  E q u i p me n t
3 4 1 . 5  T r a n s p o r t a t i o n  E q u i p m e n t
3 4 2 . 5  S t o r e s  E q u i p m e n t
a 4 : s . s  T o u t s ,  S h o p  a  G a r a g e  E q u i p me n t
3 4 4 . 5  L a b o r a t o r y  E q u l p m e n t
3 4 5 . 5  P o w e r  O p e r a t e d  E q u i p me n t
3 4 8 . 5  C o m m u n i c a t i o n  E q u i p m e n t
3 4 7 . 5  M i s c e l l a n e o u s  E q u i p m e n t

3 4 8 . 5  O t h e r  T a n g i b l e  P l a n t

1 4 2 3 3 1 7 5 1 7 5

( 2 0 5 ) ( 229) ( 4 3 5 ) ( 435)

41
4 2

4 3
44

TOTAL
LESS: AMORTIZATION OF cIAo

4 , 2 5 8

( 1 , 2 3 0 )  J
a g o
1 6 2

3 , 844 7 . 9 2 7
(1 .068)

7 , 9 2 7
(1 .0685

N / A N / A

NET DEPRECIATION EXPENSE . WATER s 3 , 0 2 3 s 4 9 2 s 3 . 3 4 4 $ B_B5g s
. a . . . . . . .. Q 6 , 8 5 9 _N / A N / A
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net ueprec»auon :xpenss . water Florlda Public Service Commission

Company: Utilities, Inc. al Flcwlda - Pinellas County
Docket No.: 060253 - WS
Test Year Ended: 12/31/05
Hlarkoric [X] or Pro]ected [ ]

Schedule: B-13
Page 1 dl
Prapalerz Steven m. Luberloui
Recap Schedules: B~1

Explanation: Provide a schedule of test yearnon~used and useful depreciation expense by primary account

in (8) m (8) (ex

Line
No.

(2)
Test Year
Expense
County

(2)
Test Year

cost Canker
Allocation

(4)
Test Year

UIF
Allocation

(5)
Test Year

Total
Expense Adjustments

Adlusied
Balance

Non-Used &
use mu %

Non-Used in
Amount

445 (81) s 370

207 207

1,0es 1 .068

359 359

182
595

32
596

1 ,062
2,951
2,5aa
1 ,014

98
153

84
109

1 ,062
3,95`\
2,547
1 ,275

CB

17

111 129
2

244
490

3,441
4

264
1

244
507

8,441
4

504
3

1
2
3
4
5
s
7
a
9
I D
11
1 2
1 3
14
1 5
1 8
1 7
LB
1 9
2 0
21
22
23
2 4
25
28
27
28
29
30
31
32
33
34
35
35
37
3 8
3 9
4 0

41

45 44

3 7 0
D
o
o
o

2 0 7
0
0

w a s
0
o
0

a s s
0
o
0

3 2
5 9 6

0
o
o
o

1 , 0 6 2
3 , 951
2 , 5 8 3
1,1 et

9 8
O
0
o

2 4 4
5 0 7

3 , 441
4

5 0 4
3
0

BE
0

G27

B9

Account No. and Name

INTANGIBLE PLANT
301.1 Organization
802.1 Franchises
339.1 other Plant & Misc. Equipment
SOURCE OF SUPPLY AND PUMPING PLANT
303.2 Land 8¢ Land Rights
304.2 Structures & improvements
305.2 Collect. & Impound. Reservoirs
306.2 Lake, River & Other Intakes
307.2 W ells s. Springs
308.2 infi l tration Galleries & Tunnels
309.2 Supply Mains
310.2 Power Generation Equipment
311.2 Pumping Equipment
339.2 Other Plant & Mlse. Equipment
W ATER TREATMENT PLANT
803.3 Land a Land Rights
304.3 Structures a Improvements
320.3 W ater Treatment Equipment
339.3 Other plant a Misc. Equlpment
TnAnsMlss lon &  o l sTm euT1on PLANT
303.4 Land Sr Land Rights
304.4 Structures & Improvements
330.4 Distr. Reservoirs & Standpipes
331.4 Transl  s . Dis tribution Mains
333.4 Services
334.4 Meters & Meter Installations
335.4 Hydrants
339.4 Other Plant 81 Misc. Equipment
GENERAL PLANT
303.5 Lend & Land Rights
304.5 Structures & Improvements
340.5 Oltlce Furniture & Equipment
341.5 Trensponatlon Equlpment
342.5 Stores Equlpment
343.5 Tools, Shop a. Garage Equlpmont
344.5 Laboratory Equipment
345.5 Power Operated Equipment
346.5 Communication Equipment
347.5 Miscellaneous Equipment

348.5 Other Tangible Plant (917) 1.544 627

TOTAL
LESS' AMCRTIZATION OF cxAc

10,506 r
(3,775)\)

1 .ace 4 ,494 16,909
(3,775)

17s 174082
(3,775)

N/A N/A42
43

44
45 NET DEPRECIATION EXPENSE - WATER s,8a2 s 1,809 s 4,494 s 13,135 $ $ NIA N/As 173 13,307

II III l1!-l-l1lllll1l1 I llllllll_l l l l l
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net Depreciation Expense Water Florlda Publlc Service Comrnlsslon

Company: uuunms, Inc. of Ficrida - Pasta County
Docket Na.: 060253 - WS
Test Year Ended: 12/31/05
Historic [X]or Projected( ]

Schedule: B-1a
Page 1 of 1
Preparer: Steven m. Lubenozzi
Recap Schedules: B-1

Explanatlon- Provlde a schedule of test year non-usedand useful depreciation expense by primary account

(1) (5) (6) m (8) (9)

Line
No.

(2)
Test year

Expense

County

(3)
Test Year

Cost Center
Allocation

(4)
Test Year

dIF
Allocation

Test Year
Total Ad]_us\ments

Adlusied
Balance

Non-Used of
Useful 'ws

Non-Used 8»
Amount

1,014 (558) 42 498 49a

2,097 2,097 2,097

10,572 10,572 10,572

3.507
9,695 9,695

8.507
9.595

41 B
3.042

41a
a,o42 1 .792

41B
4,834

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
is
17
11
19
20
21
22
23
24
25
26
27
28
29
30
31

8,382
24.385
10,050
13.094

1,241
1,050

8,383
24,385
101050
14,144

1 ,241

118
91

386
341

8,363
24,504
10,141
14,580

1,582

17 ms

1,765 BB7
14

1.681
3.362

231856
29

1 ,813
g

1,681
3,494

23.656
29

4,465
28

1,681
3,494

23,856
29

4,465
23

SOB 305 S13 ms

Account No. and Name

INTANGIBLE PLANT
301.t 'Organization
302.1 Franchises
339.1 Other Plant & Misc. Equipment
SOURCE oF SUPPLY AND PUMPING PLANT
303.2 Land a Land Rights
30-1.2 Structures & Improvements
305.2 Collect. & impound. Reservoirs
305.2 Lake, River & Other Intakes
307.2 Wells 8¢ Springs
308.2 Inll l tratlon Galleries & Tunnels
309.2 Supply Mains
310.2 Power Generation Equipment
311.2 Pumping Equipment
339.2 Other Plant a Misc. Equipment
W ATER TREATMENT PLANT
303.3 Land Sr Land Rights
304.3 Structures & improvements
320.3 W ater Treatment Equlpmant
339.3 Other Plant & Misc. Equipment
TRANSMISSION 8: DISTRIBUTION PLANT
303.4 Land & Land Rights
ao4.4 Structures & Improvements
330.4 Distr. Reservolra & Standplpes
aa1.4 Transm. & Dlstrlbutlon Males
833.4 Services
334.4 Meters & Meter Installations
335.4 Hydrants
339.4 Other Plant 81 Misc. Equipment
GENERAL PLANT
303.5 Land a. Land Rights
304.5 Structures a Improvements
340.5 Ofllee Furnlture & Equipment
341.5 Transportation Equipment
342.5 Stores Equipment
343.5 Tools, Shop & Garage Equipment
344.5 Laboratory Equipment
345.5 Power Operated Equipment
346.5 Communlcutlon Equipment
347.5 Miscellaneous Equipment

34B.5 Other Tanglble Plant 10,613 10,613 10.613

32
33
34
35
as
37
38
39
AD

41

42

43
44

45
-se

TOTAL
Less: AMORTIZATDON OF CIAC

B5.775
(15,005) /

12.429 30.897 129,101
(15,006)

e,2as 185,336
(15,006)

N/A

NET DEPRECIATION EXPENSE . WATER s 70,769 s 12,429 s 80,897 s 114,095 s 5.235 $ 120,330 N./A
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NEI Depreclailon Expense . Wales Florida Public Service commission

Company: Utllmes, Inc. ofFlorida .Seminole County
Docket no.: 060253 - ws
Test Year Ended: 1281/05
Hlstorlc [X]Cr Projsctedl 1

Schedule: B-13
Page 1 of 1
Preparer Steven M. Lubenozzl
Recap Schedules: B-1

Explanation: ProWse a schedule of test year roused and useful depreclailon expense by primary account

m
Test YearTea! Year

Cosl Center
Allocation

Non-Used &

Test Year
Expense
County Nlocatlon

Test Year
Total

Expense Adlus\rnen1s
Adjusted
Balance

Non-Used a
Useful v.

1
2
s
4
5
6
7
B
9
mo

$ (SS) s

11
12
13
la
15
15
17
LB
19
20

23.389 pa 23.335

11.455
30.405

11

21
22
23
24
25
CB
27
2B
2 D
30

12.203 13.317

31
32
33
34
as
35
37
38
39
40

Account Na. and Name

INTANGIBLE PLANT
801.1 Organization
302.1 Franchises
339.1 Other Plant & Misc. Equipment
SOURCE OF SUPPLY AND PUMPING PLANT
303.2 Land & Land Rights
ao4.2 Structures & Improvements
305.2 Collect. & Impound. Reservoirs
306.2 Lake. Rlver & Other Intakes
sum.: W ells & Springs
308.2 lnflttratlon Galleries & Tunnels
309.2 Supply Mains
310.2 Power Generation Equipment
311.2 Pumping Equipment
339.2 Other Plant & Misc. Equipment
W ATER TREATMENT PLANT
303.3 Land a Land Rights
a04.a Structures & Improvements
320.3 W ater Treatment Equipment
339.3 Other Plant & Misc, Equipment
TRANSMISSION at DISTRIBUTION PLANT
:soa.4 Land & Land Rights
304.4 Structures 8¢ Improvements
330.4 Distr. Resewolrs & Stundplpes
331.4 Transm. 8¢ Distribution Mains
aaa.4 Services
334.4 Meters & Meter Installations
335.4 Hydrants
339.4 Other Plant & Misc. Equipment
GENERAL PLANT
303.5 Land & Land Rights
s04.s Structures 81 improvements
a4o.s Oltlce Furnlture & Equipment
341.5 Transportation Equipment
342.5 Stores Equipment
343.5 Tools, Shop & Garage Equipment
a44.5 Laboratory Equipment
345.5 Power Operated Equipment
346.5 Communication Equipment
347.5 Miscellaneous Equipment

348.5 Other Tangible Plant

21242 21 21.242

41

42
(1,901) (1,901) (1,90\)

27
44

45
as

LESS: AMORTIZATION OF GIAC (23,526)
135.915
(23,526)

141.558
(23,526)

NET DEPRECIATION EXPENSE . WATER s B1.909 s 2,737 s 27.743 s 112,389 $ 5,548 $ 118,082
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MFR Account No. and Name G/L Account No.and Name
TOTAL

DIRECT UIF Ailocatlon
575 Miscellaneous Expenses 8755070 Water Permits 500.00

5755090Water Other Mains Expense 2,744.57
5759001 Publ Subscriptions a Tapes s.oo
6759002 Answering Serv 69.00
8759004 Printing & Blueprints 54.00
8759006 UPS & Air Ffeighl 145,00
6759007 Printing Customer Service 83.00 136.00
6759008 Xerox 30.00
5759010 Ream of Off Emf Exp 8.00

6759014 Memberships Othce Employees 2.00
6759016 Microfilming 47.00

675901 B Operators Other Office Expense 541.36 24.00

6759019 Operators Pull / Subscriptions 4.00
6759080 Mains - Deferred Charges 812.00
6759081Hurricane/S\orms Cost 50900
6759090 Other Ofhca Expense 164.00
6759110 Office Telephone 109.00
6759129OfficeElectric 756.00
5759125 Office Water 11.00
6758130 Office Gas 18.00
67591 as Operations Telephones 477.80 493.00
6759136 Operations Telephones Long
Distance 1 .of
6759140Alarm Sys Phone Expense 230.85

6759160 Office Fax Machine Phone Line

8759210 Oflice Cleaning Service 136.00
6759220 Landscaping Mowing &
Snowplwmg 63.00
8759230 Garbage Removal 67.00
8759260 Repair Off Mach a Heating 60.00
B759290 Other Office Mal ft t73.00
6759330 Memberships - Company 1.00
6759402 Pal1-time Operators

6759405 Communication Expenses 5,904.00

5759410 Operators Educaifon Expenses 65.00
8759412 Uniibrms 248.00
6759415 Mowing /Snawplowlng
6759416 Cperaiuws Memberships 100.00 78.00
6759430 Sales/Use Tax Expense 1 .00
5759490 Garbage Removal W1r/swr

6759506 Water -Main! Repairs 695.00
8759507Water . Mai flBreaks 3,931 .se
8759509 Water - Elem Equips Repair 350.50
704B050 Employees Ed Expenses

7048055 OfficeEducation /Train Exp 99.00

7754008 Sewer - Maintenance Repairs

7754007 SewerMain Breaks

7754009 Sewer Electric EquipmentRepair

7755070 Sewer Permit
7758370 Meals & Related Exp 46.00
775aa80 Bank Serv Charge 447.00
7758381 Loc Charges 3.00
7755390 Other Misc General 104.09
7758490 SewerOther MainsExpense

TOTAL 9,599.51 11 ,835.D0

MARION COUNTY - ACCOUNTS RECONCILIATION SCHEDULE

UIF Allocation
and Direct

500.00
2,744.57

145.00
t99,0D

565.86

812.00
509,09
164,00
109,00
756,00

970.80

230.85

136.00

173.00

6.904.00

248.00

178.00

595.00

3.931 .53

350.50

447,00

104.00

21534.61
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MFR Account No. and Name G/L Account No. and Name
TOTAL

DMECT UIF Allocation

775 Miscellaneous Expenses 5755090 Water - Other Mains Expense
6759001 Pubs Subscriptions 8 Tapas

6759092 Answering Sew 9.00
6759064 Printinga Blueprints 8.00
5759006 UPS a. Air Freight 18.00
6759097 Printing Customer Service 17.00
8759008 Xerox 4.00
6759010 Reimal off Emf Exp 1 _of

6759014 Memberships Office Employees

6759016 Microhlmlng 6.00

675901a Operators Other Dftice Expense 8,00

e759019 Operators Pubs/ Subscriptions 1 .of
8759080 Mains - Deferred Charges 103_00
6759081 Hurricane /StormsCost 65.00
5759090 Older Of lice Expense 21.00
e759110 Office Telephone 14.00
8759120 Office Eleclrif: 95.00
6759125 Omit; Water 1 .of
5759130 OmD9 Gas 200
S7591 as OperationsTelephones 53.00

6759136 Operations Telephones Long Distance

6759140 Alarm Sys Phone Expense

6759160 OfficeFa Machine Phone Line

8759210 Office Cleaning Service 17.00

8759220 LandscapingMowing & Snowplowing 8.00
6759230 Garbage Removal 8.00
6759269 Repair Off Mach & Healing 8.00
6759290 Other Office Marni 22.00
6759330 Memberships - Company

s1s9402 Part-timeOperators

e7sa4os Communication Expenses 875.00

e1s9410 Opsralors Education Expenses

8759412 Unllorms 32.00

6759416 Operators Memberships 10.00
6759430 Sales/Usa Tax Expense

6759490 Garbage Removal War/Swr

s7s9soe Waler- Mal fl Repairs

6759507 Water - Maln Breaks

7048050 Employees Ed Expenses

704a055 Office Education / Train Exp 13.00

7754006 Sewer- Maintenance Repairs 750.00
7754007SewerMainBreaks

7754009 Sewer Electric Equipment Repair

7755070Sewer Permits 150.90
7758378 Meals & F-'leiaied Exp s.0o
7758380 Bank Sew Charge 57.00
7758381 Loc Charges

7758390 Other Misc General
13.00

7758490 Sewer Other Mains Expense 1 ,os .72
TOTAL 1,961 .72 1 ,502.D0

M A R I O N  C O U N T Y  .  A C C O U N T S  R E C O N C I L I A T I O N  S C H E D U L E

sewer

UIF Allocation
and Direct

9.00

8.00

1a.o0

17.00

4,00

1.00

6.00

3.00

1.00

103.00

65.00

21 .00

14.00

86,00

1.00

2.00

33.00

17.oo

8 .00

B.00

8.00

22,00

878.00

a2.oo

1o.o0

13.00

780.00

150.00

6,00

57.00

13.00

1,051 .72

8,463.72
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MFR Account NO. andName G/L Account No. and Name
TOTAL

DIRECT
Cost Center
Allocation UIF Allocation

675 Miscellaneous Expenses 6755090 Water Other ant Expense 247
s7590c1 Publ Subscriptions 8¢ Tapes (4) 200
6759002 Answering Sev 41.00

116759004 Printing & blueprints 38.00
6759005 UPS & Air Freight 85.00
6759007 Printing Customer Service 57.33 80.00
6759908 Xerox 15.00
6759010 Reim of Off Emf Exp 5.00

6759014 Memberships office Employees 1.00
8759016 Mierofiiming 28,00

6759018 Operators Other Office Expense 399 14.00

6759019 Operators Pubs/ Subscriptions 55 2.00
6759050 Mint - Deferred Charges 4ao.oo
6759081 Hurricane/ Stoma Cost so1.oo
6759090 Other Office Expense 97.00
6759110 Office telephone 64,00
6759120 Office Electric 447.00
6759125 Office aler 6.00
.6755130 Office Gas 10.00
6759135 Operations Telephones 291.00
67591 as Operations Telephones Long
Distance 1 .00
s*/s9140 Alarm Sys PhoneExpose

6759160 Office Fax Machine Phone Line
8759210 Office Cleaning Sewlce 80.00
6759220 Landscaping Mowing &
Snowplowing 37.00
6759230 Garbage RSHIOVEJ 39.00
6759260 Repair Off Mach & Heating 36.00
6759290 Othe' Office Mint 102.00
6759330 Memberships - Company
6759402PaN-time Operators

8759405 Communication 41senses 70 4,077.00

6759410Operators Education Expenses 85
6759412 niibnns 17 147.00
.8759415 owing /Snowplowing
6759416 Operators embassy pa as 46.00
6759430 SaledUse Tax Expose mm. oval War/Swr6759490 afbese
e1s95oa Water - Mains Repairs 909.00
6759507 Water - Man Breaks

I IDr6759509 ater- Elec quiet
.7048050 Employees Ed Expanses
7048055 Office Education / Tran Exp sa.o0

7754006Sewer -MaintawnceRepairs
7754607 Semi Man Breaks

7754009 Sewer Electric Equipment
Repair
7755070 SaverPermits

7758370 Meals & Related Exp 27.00
17758s80 ark Suv Charge 254,00

7758381 Loc he 2,00
7758399 Other inc Genad 62.00
7758490Sewer OtherMint Expanse

TOTAL 957.33 907. of 8,989.00

Ur-sAnul :  n,uunl  Y AL:UUUN I S Ht;CONCILIAT ION SCHEDULE

Orange Alloactlon WATER

UIF and cost
Center

relocation and
Direct

247.00

(2.00)
-:moo
38.00
85.00

137.33
18.00

s.o0

413.00

1 .00
2a.00

57.00
4a0.00

301 ,of

97,00

54.00
447,00

6.00
10.00

291 OO

1 .on

80.90

37.00
a9.o0

as.00

102.00

4,147,00

a5.oo
154.00

84.00
1.00

900.00

58.00

27.oo
264.00

2.09
62.00

8,853.38

Page 1
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MPR Amount Ha. and Nuns aL  Ascent  No .  ms Harm r o w.  DI RECT
Cpl \  Clnbr
il-oo1iion ur  Al leedon

575 Mianllunaotl Expiri- osborn Wnlnl Psvrdll
aarsaoso Wolfer » Dlhar Mains Ewvrlu 2,492.63 2 3 7 .9 0
e11saoo¢ pubu8m-=»»uw» a v s . 15.00
8759002 Annvrafing garv 3 7 8 .0 0
ersscoa Plir'&'l1I e Blzuprhb s4s .oo
8T599D5\JFS | . Al  Fnw n l 7 8 9 8 6
8759007 Pliniiw Gxllomor 8»Mc1 410.97 743 .00
avssoos Xtra! 1 6 2 .0 0
6759010 Hair al OH Emf EXP 43 .00

-a7.snm 4 Mambalnhgn Dftbs Emf! Y 1o.oo
8759018 Mic.rolinhg 2 5 9 0 0

8759018 01J\lIn\U\ OWn Olin! Eqwrlbi 2 2 9 7 . 3 9 3 2 2 2 . 0 0 129 .00

ezrseoss Dpnalon P\Jbl/Sublnfblnll 163.50 59. DO 22.00
swuooeo mas.1 D f u r n G h n q u 4,431 .UO
er5soe1 Hllbqng I Blow! Cost 2,289.72 12c .00 2 , r r 9 . o o
s n s s u s a  O n e  D l f m  5 4 - » 5 9 5 0 0
s7681 $7 Oifln Tvlwhunv 5.94.00
8v5n 29  Olb l  Ekwls 4 .1 2 s .0 0
575918 Dflbu Wllnr 50 .00
s r s o v s a o f b  O f 3 5 .0 0
5789135 Dpwlluu Tdqzhunn 1:621.21 2 ,890 .80
61591135 Onlula- idnphnnu Lung
Dburvzl 7 0 0
8159\10 AJax ay. Pham Ewuuo 982.26

s1ss1aoom> Fu»l¢nhi»phnnoLu¢
ws b z l o v l k l  U l u r \ h q $ r n t » 7 4 2 .0 0
Susan L¢»a»¢q»q Howe a
Snowplow 3 4 3 .0 0
e 7 u z n 0 o ¢ , >4 9  n u 3 5 3 .0 0
srsaaao now on Mach a Hla 3 3 0 .0 0
srssznoolhu Ofiirn Mains 9 4 5 .0 0
5759920 Mudnnhipl COUPGW 3 . 0 0
5758492 Perl-bn: opa-r turn
avbuoa Cnrnrnlwiunlvnn E>¢ll1III 3 7 6 6 3 . 0 0

6758410 Dparuton Education Explrns 325 .00 1 0 0 6 . 0 0
575gU2 Uilo|-r|| 476 .82 2 ,03a .00 1 , 3 5 4 0 1
swans Mew h l  »SII°\vv l°**1 5 5 3 3 . 3 4 142.00
swans Oporalon 9.»»mb»w»t\ip» 4 2 1 .25 9 7 6 .0 0 4 2 4 .0 0
5759830 Selil/W9 Hz Eqnwu 5 . 0 0
BTSOIDO Golhngn Rlnnuvnl WHSHY
srsnaoa Wall! - u m  R s p d v a,022.11
swaaor WMM \ May Birth 5:213.26
srsssoo Wahl » Ello Eqdpl Rngaif 2,052.35
1045960 Enplnynas Ed Evpevnn 2 .00
1008056 on" Elunaion IT I* l  E» 5 3 9 .0 0

7754886 Blown Mahhnannu Rlpah
7754007 Suunto: Main Brooks

775481.19 Senor Ehnnb Eq4>mlnlmp-4l

n o v o  Bo ws  Pn m l h
nuenvv ball» a Rmua Eva 1 _ 4 n . 0 0 2 5 z 0 o
r v u s a v n a a n s v w a w q . 2 ,437.00
WBKJB! Lon F- 19 .00
rraaoou go* Mic Gonna! 5 7 0 ,0 0
mayo Bahru om: Maki  Ezpar la
T D T A L 3 2 ,4 0 1 .M 9,211 .00 6 4 a.oo

r / - w u u u u u m n v  .  A L : u u u n l s  H h C O N C l L l A T I O N  S C H E D U L E

VAsco Allnca\1  ons W A T E R

UF and Cad
Csnlnf Alucllivn

and nu-=z

2,729.63
15.00

378.00
349.00
789.00

7 1 5 3 .9 7
1 6 2 0 0

43.00

1o.o0
259.00

5,548.39

244.50
4 ,4 3 1 o a
5 186.72

895.00
594.00

4,125.00
69.00
95.00

4 8 1  t 2 1

7.00
982.25

742.00

3 4 3 0 9
363.00
330.00
9 4 5 . o f

3 .00

3 7 6 6 3 .0 0

1,331.00
3,568.52
5,775 34
1.821 25

5  00

a o z 2 .1 1
5,213.25
2 .05235

2.o<a
538 00

1,663.00
2,437.00

19.00
57G.DD

10s.1a0.»1
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MPH Account Ho. and Hama an. Account Ho, and Numb YOTAL maEcT
CM! Ofnlw
Allwnlbn ur Nlueulilan

T75 Mbcnlanaoen areas 8755070 w IM Pllmlh
£I78l509DW auf 06101 Mains Expats NIA
s75e001 publ 8uhlorip\ions L Tapas 6 . 0 0
3759002 Answsrim Ann 1 4 4 .0 0
5750004 Plintiwg a. Bhleprlnla 133.00
8759998ws & Nr Fvtlqh\ 300 .00
avsuoov Printing Cualnrnsu Slnli.a 2 5 3 5 0
875900B Xi-ro: 62 .09
ernsoxo Rm ml on End Exp 15.00

5759014 Msmbmtipu Dllkeo Employ an 4.00
87598 i B Mi: nhlrnil\9 $9 .00

alasola Ovrvznuau Omer Offue Ewuvso 1228.90 49.00

8759819 Opafshna Plubil 8\bnuipt1 nr» 22.o0 8 .0 0
9169080 Mainst D forfod Chargau 1 saa .oo
6759081 HurloamI Shxnu Coll 46 .00 1959.00
svssusu om" ulf Expand 341 .00
8759110 Olly Tdaphuno 226 .00
S70U1200Mn¢ E1ul:bh 1 5 7 2 . 0 0
875915 Qnbg Wlhv 23 .00
evww D"§1>l Gas 37 .00
ensnareOporaiioll YnlWhonsu 1,025.00

8759108 Dparatioil T hun¢n Long Dhlanlu 3 .90
€7$91WAlalm Sys Pham Bqnmn

57381&0IHa F¢xm¢=ui»¢ph°n»Lb~
87592w Dribs C19 . Sawiuo 255.90

eraszau Landloeahg Mowing 8 Snowpkvn 1 3 1 .0 0
svtsszau Dubai Removal 138,00
suvzau Rnpui on Mach&HGMMI 12s .00
515930 ow OfE1u  m in 3 6 9 .9 5
et2!»sraoom»rr\bn\¥ip»»cmp 1 .DD
8759402 Peltdine Opuntoru
e15s4ns Cemmuninnllon Expnw- 14,350.06

arson Dpsr twirl Ecllsntiun Experueu 383 .90
B77B412 Uyl[9¢lll 777.00 $15 .60

s 4 . 0 o
87594189951 [UW M=mh»n»p~ 372 .09 151.00
snssao Sllall/Ulu TBI I! ! ! 2 .0 0
5759590 Oelbonr Romnvul WV/SMI

950506 Waler May! Rupin

5159541 Wntrr mm Bucks

vrueooo Emnbyeae Ed Erevan 1 .00
nuanus Das Edunamm /Tldn Be 2 0 5 0 0

7754008 Briar - Mainhnonoa Ropdrl 5701 .34
r1n4uo7 Sawsv Mah81ldw 200.00

'muuoa Sewer Ehcub Eauipmun Ruplk

7755070How !  Ps rmlh
mum Mai a Rda¢a6 E141 5 3 7 .0 0 96 .00
mme Ban: SIN Gulp 9 2 9 .0 0
m58aa1 Lam he 7 .0 0

4775 80 OihnMlm General 217.00
Tluswo Sewer Olllsv Mimi Expurla 2 ,078 .10
TOTAL 8,977.44 3 ,419 .00 z4 ,so1 .oo

I - Aa u u  u u u wi  1  -  AL ; L J L : UN n  as  I1 . tL ;UNLF iL IAHUN suH1=uuL t :

SEWER

UF and Cost
Clllhr lllol::l'Huu

and Dlrsct

I VALUE!

s o n
144.00
133.00
300 .00
283 DO

52.09
1 s .o o

4.oo
99 .00

1 2 7 7 . 0 0

3 0 .0 0
1 6 8 5 D G
1,105.00

341.00
226.00

t ,572 .00
2 3 .0 0
3 7 0 0

2.025130

3 .00

2 8 3 0 0

131.00
138.00
125.00
380 .00

1 .00

14,350 OF

383.60
1 2 9 3 . 0 0

54 .00
5 3 3 .0 9

z o o

1 00
205.00

8,701 .34
200 .00

533 .00
929 .00

7 .90
2 1 7 0 8

2.D7611D
3s ,ss1 ,44
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MFR Account No. and Name GIL Account No. and Name
TOTAL

DIRECT
Cost Center
Allocation

UIF
Allocation

S75 Miscellaneous Expenses

6755090 Water . Other Main! Expense 79.21 28.00
ss759001 Pubs Subscriptions & Tapes 2.00
.6759002 Answering Sew 55.00
6759004 Priming & Biueprinls 51.00
8759005 UPS & Air Freight 11s.00
6759007 Printing customer Service 194,88 108.00
6759008 Xerox 24,00
6759010 Ram d off Emf Exp 6.00

6759014 Memberships Office Employees 1.00
675901 S Microfilming s8.oo

6759018 Operators Other Qffice Expense 214.50 459,09 19.00

8759015 Operators Pull / subscriptions 9.00 3.00
6759080 Mains - Deferred charges 645.00
6759081 Hurricane / s\orme Cost 17.00 404.00
6759090 Other OHR2 Expense 130.00
5759110 Mlm Telephone 86.00
6759120 Of lice ElBe)lric e00.00
5759125 Office Waief 9.00
S759130 Wim Gas 14.o0
5759135 Operations Telephones 391 .ac
6759136 Operations Telephones Long
Distance 1 .of
S759140 Alarm Sys Phone Expense

6759160 Office Fax Machine Phone Line
6759210 Office Cleaning Sewiee 108.00
6759220 Landscaping Mowing &
Snowplcwng 50.00
6759230 Garbage Removal 53.00
svsszso Repay off Mann a Heading 48.00
6759290 Other office Mains 137.00
8759330 Msrnbersh$ps . Company

6759402 Pan~time Operators

6759405 Communication Expenses 5,479.00

6759410 Operators Education Expenses 146.00
6759412 Unilollns 297.00 197.00
8759415 Mowing /Snowplowing 2,599.99 21.00
675941 e Operators Memberships 15,55 142.00 82.00
6759430 SaleséfUse Tax Expense 1.00
s7s9490 Garbage Removal We/swr

6759506 Water - Mainl Repairs 1,898.93
6759507 Water - Main Breaks 318.98
s7ssso9 Water - Elsa Equips Repair

704a050 Employees Ed Expenses

7048055 Olfioe Education I Train Exp 78.00

7754006 Sewer - Maintenance Repairs
7754007 Sewer ManBreaks

7754009 sewer Balearic Equipment!
Repair

7755070 Sewer Permits

7758370 Meals & Related EXP 205.00 37.00
775aa80 Bank Serv Charge 355.00
7758381 Loc Fee 3.00
7758390 Other Misc General 83.00
7758490 Sewer Other Mint Expense Q

T OT AL 5,120.02 1 ,332.00 9,393.00

P IN E L L A S  C OU N TY . .  A C C OU N TS  R E C ON C IL IA TION  S C H E D U L E

PINELLAS Allocations WATER

UIF and Cos(
Canter

Allocation and
Direct

105.21

2.00

55.00
51 DO

115.00

s o m e

24.00

6.00

1 8 0

38.00

70250

12. of

645.00

421 OD

130,00

86.00
soo.0o

9, of

14. OF
391 .of

1 0 0

108.00

50.00

5s.oo

48.00

13700

5,479.00

146.00

494.00

2,620.99
219.55

1,00

1,698.93

316.98

78.00

242.00

355.00

3.00

83.00

159845.02
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MFR Account No. and Name G/L Account No. and Name TOTAL 2005
Cost Center
Allocat lon UIF Allocat ion

675 Miscellaneous Expenses 6755070 Water Permits 400. 00
$755090 Waler - Other Mint Eipense 15,149.16 2, 046. 00
6759001 Publ Subscription & Tapes 29.00) 14. 00
6759002 Answering Serv 340. 00
6759004 Printing & Blueprints 314 . 00
5759005 UPS & Air Fteighi 708. 00
5759007 Printing Customer Service 441, 38 667. 00
6759008 Xerox 146. 00
6759010 Reim ofCff Emp Exp 38 . 00

s759014 Memberships Office Employees 9. 00
6759016 Micmtilming 232, 00

s75901 B Operators Other Of6ca Btpense 759.51 3, 314. 00 116,00

6759019 Operators Pubs I Subscriptions 457. 00 20, 00
6759080 Mains - Dabrrad Changes 3,979.00
6759081 Hurrlcans / Storms Cost 282. 30 2,495.00
6759090 Other Dfiica Fxpense 804. 00
6759110 Oflica Telephone 533 . 00
s7ss1zc 01iic8 E\ac1ric 3,705.00
.s7ss1z5 Office Waler 54 . 00
s75s1ao Omc€ Gas 85 , 00
6759135 Operations Telephones 2, 418. 00
6759136 Operallons Telephones Long
Distance 6 . 00
6759140 Alarm ay; Phone Expense 4,534.66

6759160 Office Fax Machine Phone Line
5759210 Oliice cleaning Service 566. 00
6759220 Landscaping Mowing &
Snowplowing 308. 00
8759280 Garbage Removal 326. 00
8759260 Repair ON Mach a. Heating 296 . 00
6759290 Other Office Mains 848. 00
6759330 Memberships - Company 3 . 00
6759402 Part-time Operators
6759405 Communication Expenses 581 .of 33, 819. 00

6759410 Operators Education Expenses 704. 00
6759412 Uniforms 144.00 1,216,00
6759415 Mowing /Snowplowing 22, 805. 00
$759415 operators Memberships 315 . 00 380 . 00
s7s94so Sales/Usa Tax Expense 5. 00
6759490 Garbage Removal We/swr
6759506 Water - Mdm Repairs 7,110.99
9/59507 Water - Man Breaks 2,1S4,72
6759509 Water - Elem Equipl Repair 1,459.60
704aoso Empkayees Ed Expenses 1. 00
7048055 Office Education /Train EXP 484 . 00

7754006 Sewer - Maintenance Repairs
7754007 sewer Main Breaks

7754009 Sewer Elecirlc Equipment Repair
7755070 Sewer Permits
7758370 Meals & Related EXP 227 , 00
7758380 Bank Sew Charge 2, 188. 00
7758551 Loc Fee 17 . 00
7758890 Other Misc General 512. 00
7758490 Sewer Other Main! Expense
TOTAL 55, 077. 42 7, 532. 00 57, 978. 00

S E M I N O L E  C O U N T Y  -  A C C O U N T S  R E C O N C I L I A T I O N  S C H E D U L E

SEMINOLE Allocat ions

TOTAL WATER
400 . 00

17, 195. 16
(15.00)

340 . 00
314 . 00
708 . 00

1,108.58
148 . 00

38 . 00

9. 00
232 . 00

4,189.61

477 . 00
3, 979. 00
2, 777. 30

B04_00
538 . 00

3,705.00
54 . 00
86 . 00

2, 416. 00

6 . 00
4, 534. 66

656 . 00

308 . 00
326 . 00
296 , 00
848 . 00

3 . 00

34, 400. 00

704 . 00
1 ,360.00

22,805.00
695. 00

5. 00

7, 110.99
2, 134. 72
1,459.60

1. 00
484 . 00

227 . 00
2, 188. 00

17 . 00
s12.c>o

t 20 , 587 . 42
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MFR Account No. and Name G/L Account No. and Name
TOTAL DlrB¢ily

Booked
Cost Center
Allocation UiF Ailocaiion

s75 MWceUanevus Expenses 6755070 w aler Permits
6755090 Water - Other Mains Expense
6759001 Publ Subscriptions a Tapes (16.00) 7.00
e75900z Answering Sew 181.00
e75s004 PriMing & B\ueprin\s 167.00
5759006 UPS & Air Freight 378.00
6759007 Printing customer Service 356.00
6759098 Xerox 78.00
fs759m0 Ream or off Emp Exp 20,oo

6759014 Memberships Office Employees 5.00
6759015 Microfilming 124,00

6759018 Operators Other Office Expense 1 ,7S9.DO 62.00

6769019 Operators Pubs / Subscriptions 244.00 1 1.00
6759080 Main! - Deferred Charges 2,123.90
6759081 Hurricane /storms Cost 1,332.00
6759090 Other Office Expense 429.00
5759110 Office Telephone 285.00
6759120 Ofica Eleclria 1,977.00
6759125 Office Waler 29.09
6759130Ofica G85 46.00
6759135 Gperaiions Telephones 1,289.00
67591 as OperationsTelephones Lung
.Dlsiance 300
6759140 Alarm Sys Phone Expense

s7s91sooffice FaxMachinePhone Line

6759210 Oftiee Cleaning Service 356.00
6759220LandscapingMowing &
Snowplowing 155.00
6759230 Garbage Removal 174.00
5/59250 Repairoff Mach & Heating 158.00
6759290 Other Office Mains 453.00
5759830 Memberships - Company 1.00
8759402 PaN-imaOparaiors
6759405 Communication Expenses 310.00 18,048.00

.6755410 Operators Education Expenses 376.00
6759412Unlforms 77.00 649.00

6759416 Operators Membefshlps 168.00 203.00
s75s4ao Sales/Use Tax Expense 3.G0
s7ss49o Garbage Removal War/Swr
6759505 Wankel - Marl Repairs
8759507 Walef - Man Breaks

7048050 EmployeesEd Expenses 1.00
7048055 Office Education /Train 549 258.00

77s400s Sewer - Maintenance Repairs 976.15
7754007 Sawer Main Breaks 475.00

7754009Sewer Electric Equipment Repair
7755070 Sewer Permits
7758870 Meals & Related EXP 121.00
77ssaao Bank Saw Charge 1,1e8.00
7'/saaa1 Loc Fee 9.00
7758390 otherMisc General 273.00
7758490 Sewer Other Mains Expense 1 ,oea.77 364.00
TOTAL 2,489.92 3,292.00 30,942.00

SEMINOLE COUNTY . ACCOUNTS RECONC\LlATION SCHEDULE

TOTAL
WASTEWATER

(900)
181.00
167.00
378.00
356.00
78.00
20.00

5.00
124,09

1,831.00

255.00

21123,00

1 ,332.00

429.00

285.00

1 ,977.00

29.00

48.00

1 ,zea

3.00

358.00

165.00
174.00
158.00
453,00

1 .of

18,358.00

376.00

726,00

371 .00
SEC)

1.00
25B.00

976.15
47500

121 .of
1,188.00

9.00
273,00

1,402.77
35,723.92
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Jeb Bush
Governor

Southwest oIstrlcr
13051 North Telecom Parkway
Temple Terrace, FL 33637-0926

Telephone: 813-6324600

C9ll¢¢n n.c==¢nl»
Sscreéry

May 24, 2006

Mr. Richard W. Ritz, Regional Manager
Utilities, Inc. ofFIorida
200 Wcathcrsiicld Avenue
Altamonte Springs, FL 32714

Re: Summatree Long Font Consent Order
PWS-IDNo. 651 -1423
Pasco County
OGC File No. 06-1040-51-PW

Dear Mr. Ritz:

Enclosed please End the propose_cLc9_t4§§l1.tQrder regarding the above-referenced facility. Please
review, sign, and return itT<vithi.n fifteen (15)l'1ays fromreceipt of this letter, if in agreement. ;

Upon Ietum, theDistrict Director will execute the Consent Order, and a findcopy will be sent to
you.

If you have any questions, please contact Ed Watson, of the District Compliance/Enforcemient
Drinldng Water Section, at (813)632-7600, extension 319.

Sincerely,

Craig McArthur
Environmental Manager
Drinking Water Section

CVcW/dMC

Enclosure

-'nnreclon rzqcicd paper,

FEB-18-2987 11:56 4878695951 972

i
sp.a4



U2/1B/2957 11:45 4878595951 UTILITIES INC DF FL PAGE B5/15

.BEFORE TI-H8 STATE OF1=LoRn>A
DEPARTMENT OF ENViRONMENTAL PROTECTION

STATE OF FLORIDA DEPARTMENT
OF ENVMON3VH8NTAL PROTECTION,

IN THE OFFICE OF THE
SOUTHWEST DISTRICT

Complainant. OGC FILE NO. 06-1040-51 -PW

vs.

Uti l i ty, Inc. of Florida

Respondent.

)
)
)
)
)
)
)
)
)
)
\

CONSENT ORDER

This Consent Order is entered into between the State of Florida Department of

Environmental Protection ('°Depa1't1nent") and Utilities, Inc. of Florida ("Respondent") to reach

settlement of certain matters at issue between the Department and Respondent.

The Department finds and the Respondent admits the following'

1. The Department is the administrative agency of the State of Florida having the

power and duty to administer and enforce the provisions of the Florida Safe Drinking Water Act,

Sections 403.850 go go., Florida Statutes, and Lhe rules promulgated thereunder, Title 62, Florida

Administrative Code. The Department has jurisdicti on over the matters addressed in this

Consent Order.

Respondent is a person within the meaning of Section 403.852(5), Florida

Statures.

Respondent is the owner and operator of a community water system, PWS#

6511423, located in Pasch County .Florida which. serves the Summenree Water Plant ("system").

The Depanrncnt finds that Respondent is in violation of Rule 62.550.310(3).

Florida Administrative Code ("FIG, Admin. Code"). which establishes the maximum contaminant

OGC File No. 06- 1040-51-PW
Page 1 of I l

FEB-16-2807 11:56
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level ("MCL") for total trihalornetbanes ("TTHIVIs") as 0.080 milligrams per liter ("mg/L") and

Lhe five haloacstic acids ("I-IAA5s") as 0.060 mg/L. The running annual average results for

samples collected from the system during the 2"'l Quarter 2005 through the Iii Quarter 2006 and

analyzed for . Ms and HAA5s are 0.105 mg/'L and0.078 mg/L, respectively.

Having reached a resolution of the matter the Department and the Respondent mutually

agree and iris

ORDERED :

Respondent shall comply with the following corrective actions within the stilted

time periods:

a Witililn60days of the effective date of this Consent Order, Respondent shall

retain the services of a Florida-registered professional engineer to evaluate the systcctn and

submit an application,along withany required applicationfees, to the Department for a penni to

construct anymodifications neededto address theMCL violation(s). .

The Dfepaxtnnent shall review the application submitted pursuantto

paragraph 5a. above. In ax: want additional infonnaiion, modifications or specitiéations are

necessary to process the application, the Department shall issuea written request for information

("KFl")to Respondent for such. information. Respondent shall accordingly submit the requested

information in writing to the Department within 15 days ofrcceipt of the request. Respondent

shall provide all ilutbrmation requested in any additional RFIs issued by the Department within

15daysofreceipt of each request.

c. Within ISO days of issuance ofzmy required pennies), Respondent shall

-complete the modifications approved pursuant to the permit(s) issued in accordance with

paragraphs 5a- and 5b. above, :Md submit to ill: Department the ¢ngine~:r's ccniticatiun Rf

OGC File No. 06- I C40-51-pw
Peg-: 2 of 1 I

FFR-1 S-91313'7 1 1 '56

5.
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completion of construction, along with all required supporting documentation. Respondent shall

receive written Department clearance prior to placing the system modifications into service.

Respondent shall continue to sample quarterly for ITeMs and HAASs in

accordance with Rule 62-550.5 I 4(2), Fla Admin. Code. Results shall be submitted to the

Department within ten (10) days following the month in which the sampleswere taken or within

10 days following Respondent'sreceipt of the results, whichever is sooner, Additionally,

quarterly reportsshall be submitted to the DepaLrtmen1 in accordancewith Rule 62-S50.821(l2),

F la Admin. Code.

In theevent Thaithe modifications approved by the Department pursuant to

paragraphs5a and 5b. are deiennnlined tobe inadequate to resolve the MCL violation(s), the

Department will notify the Respondent 'm writing. Within 30 days of receipt of written

notificationB-om the Department that theresults of the quarterly sampling indicate that the

systemmodifications have not resolved the violation(s), Respondent shall submitanother

proposal to address the MCL violation(s). Rlespondlent shall provide all information requested in

any RFIs issued by the Deqzanmznent within 15 days of reeeipt of each request, Within 60 days of

the date the Deparnrnent receives the application pursuant to this paragraph, Respondent shall

provide aula infon'nation necessary no complete the application.

f_ Respondent shall continue to issue public notice ngamdizng theMCL

violation(s) every90 days in accordance with Rule 62-560.4I0(l). Fla, Admin. Code, until the

Department determines that the system is in compliance with all MCLs. Respondent shall

submit ccrtiticaliun of delivery of public notice.using DEP Form 62-555.'~)C0(22), to the

Department within Zen days of issuing each public notice.

I

OGC File No. 06- I n40_51-PW
P38¢ 3 of l I

FEB-16-28 '7 11:575
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6. Within 15 days of the effective date of this Consent Order, Respondent shall pay the

Department $500 in settlement of the matters addressed in this Consent Order. This amount

includes $500 for costs andexpenses incurred by the Department during the investigation of this

matter and the preparation and tracking of this Consent Order. Payment shall be made by

cashier's check or money order. The instrument shall be made payable to the "Department of

Environmental Protection" and shall include thereon the OGC number assigned to this Consent

Order and the notation "Ecosystem Management and Restoration Trust Fund."

Respondent agrees to pay the Department stipulated penalties in the amount of

$100 per day for each and every day Respondent fails to timely comply with any of the

requirements of paragraph 5 of this Consent Order. A separate stipulated penalty shall be

assessed for each violation of this Consent Order. Within 30 days of written demand from the

Department, Respondent shall make payment of the appropriate stipulated penalties to the

"Department of Environmental Protection" by cashier's check or money order and shall include

the OGC number assigned to this Consent Order and the notation "Ecosystem Management and

Restoration Trust Fund." Payment shall be sent to the Department of Environmental Protection,

Southwest District Of5cc, 13051 N.TelecomPkwy, Temple Terrace, FL 33637. The

Department may make demands for payment at any time after violations occur. Nothing in this

paragraph shall prevent the Department from filing suit to specifically enforce any of the terms

of this Consent Order. If the Department is required to file a lawsuit to recover stipulated

penalties under this paragraph, the Department will nor be foreclosed from seeking civil penalties

for violations of this Consent Order in an amount greater than the stipulated penalties due under

this paragraph.

OGC .File No. 06- 1040-5I ~PW
Page 4 of ll
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If any event, including administrative: or judicial challenges by third parties

unrelated to the Respondent, occurs which causes delay or the reasonable likelihood of delay, in

complying with the requirements of this Consent Order, Respondent shall have the burden of

proving the delay was or will be caused by circumstances beyond the reasonable control of the

Respondent and could not have been or cannot be overcome by RespoDd¢1\t's due diligence.

Economic circumstances shall not beconsidered circumstances beyond thecontrol of

Respondent, nor shall the failure of a contractor. subcontractor. materialman or other agent

(collectively referred to as "compactor") to whom responsibility forperformance is delegated to

meet contractually imposed deadlines be a cause beyond the control of Respondent. unless the

cause of the contractolr's late performance was also beyond the contractor's control. Upon

occurrence of an event causing delay, or upon becomingaware of a potential for delay,

Respondent shall notify the Depamnent orally within 24 hours or by the next worldng day and

shall, within seven calendar days of oral notification to the Department, notify the Department in

writing of the anticipated length and cause of the delay. the measures taken or to be taken to

prevent or minimize the delay and the timetable by which Respondent intends to implement

these measures. If the parties can agree that the delay or anticipated delay hasbeenor will be

caused by circumstances beyond the reasonable control of Respondent, the time for performance

hereunder shall be extended for a period equal to the agreed delay resulting from such

circumstances. Such agreement shall adopt all reasonable measures necessary to avoid or

minimize delay. Failure of Respondent to comply with the notice requirements of this Paragraph

in a timely manner shall constitute a waiver of Respondent's right to request an extension of time

for compliance with the requirements of this Consent Order,

OGC File No. 06-1040-5 l~pw
Page 5 of 1 I
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Persons who are not parties w this Consent Order. but whose substantial interests

are affected by this Consent Order. have a right, pursuant lo Sections 120.569 and 120.57.

Florida Statutes, IO petition for an administrative hearingon it. The Petition must contain the

information set forth below and must be filed (received) at the Departments Oftlce of General

Counsel. 3900 Commonwealth Boulevard, MS #35, Tallahassee, Florida 32399-3000. within 21

days of receipt of this notice. A copy of the Petition must also be mailed at the time of filing to

the Dism'ct Office named above at the address indicated. Failure to file a petition within the 21

days constitutes a waiver of any right Such person has to an administrative hearing pursuant to

Sections 120.569 and 120.57, Florida Statutes.

10. The petition shall contain the following information:

The name, address, and telephone number of each petitioner; the

Department's Consent Order identification number and the county in which the subject matteror

activity is located; s

b. A statement of how and wheneach petitioner received notice of the

Consent Order;

c. A statement of how each petitioner's substantial interests are affected by

the Consent Order;

d.

e.

A statementof the material facts disputed by petitioner, if any,

A statementof facts which petitioner contends warrant reversal or

modification of the Consent Ordcr:

f. A statement of which rules or statutes petitioner contends acquire rcvcrsa)

or modification of the Consent Order:

OGC File No. 06-1040-5 l-pw
Page 6 of I I

FEB- 16-2887 11 : 5'7
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c A statement of the relief sought by petitioner, stating precisely the action

petitioner wants the Department to take with respect to the Consent Order.

If a petition is tiled, the administrative hearing process is designed to formulate

agency action. Accordingly, the Departments final action may be different from the position

taken by it in this Notice. Persons whose substantial interests will be affectedby any decision of

the Department with regard to the subject Consent Order have the right to petition to become a

party ro the proceeding. The petition must conform to the requirements specified above and be

filed (received) within 21 days of receipt of this notice in the Office of General Counsel at the

above address of the Department. Failure to petition within the allowed time frame constitutes a

waiver of any right such person has to request a hearingunder Sections 120.569 and 120.57,

Florida Statutes,and to participate as a party to this proceeding. Any subsequent intervention

will only be at the approval of the presiding officer upon motion tiled pursuant to Rule 28-

106.205, Florida Administrative Code.

12. A person whose substantial interests are affected by the Consent Order may file a

timely petition for an administrative hearing under Sections 120.569 and 120.57, Florida

Statutes, or may choose to pursuemediation as an alterative remedy under Section 120.573,

Florida Statutes,before the deadline for tiling a petition. Choosingmediation will not adversely

affect the right to a hearing ifmediation docs not result in settlement. The procedures for

pursuing mediation are set forth below.

13. Mediation may only take place if the Department and all the panics ro the

proceeding agree that mediation is appropriate. A person may pursue mediation by reaching a

mediation agreement with all parties to the proceeding (which include the Respondent, the

Department. and any person who has tiled a timely and sufficient petition for a hearing) and by

OGC File No. 06-1040-5l-PW
Page 7 of 11
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showing how the substantial interests of each mediating party are affected by the Consent Order

The agreement must be filed in (received by) the Office of General Counsel of the Department at

3900 Commonwealth Boulevard, MS #35, Tallahassee, Florida 32399-3000, within 10 days after

the deadline as set forth above for the filing of a petition

14. The agreement to mediate must include the following

The names, addresses, and telephone numbers of any persons who may

attend the mediation

b Th: name, address, and telephone number of the mediator selected by the

parties, or a provision for selecting a mediator within a specified time

The agreed allocation of the costs and fees associated with the mediation

The agreement of the parties on the confidentiality of discussions and

documents introduced during mediation

The date, time. and place of the first mediation session; or a deadline for

holding the first session, ifno mediator has yet been Mosen

The nameof each pony's neprtscntative who shall have authority to settle

or recommendsettlement

g Either an explanationof how the substantial interests of eachmediating

party will be affected by the action or proposed action addressed in this notice of intent or a

statement clearly identifying the petition for hearing that each party has already filed, and

incorporating it by reference; and

h The signatures of all parties or their authorized rcpnrsenratives. As

provided in Section 120.573, Florida Statutes, the timely agreementof all parties to mediate will

toll the time limitations imposedby Sections 120.569 and 120.57. Florida Statutes. for requesting

OGC File No. 06- 1040_51_pw
Page 8 of l l
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and holding an administrative hearing. Unless otherwise agreed by the parties, the mediation

must be concluded within sixty days of the execution of the agreement. If mediation results in

settlement of the administrative dispute, theDepartment must enter a final order incorporating

the agreement of the parties. Persons whose substantial interests will be affected by such a

modified final decision of the Department have a right to petition for a hearing only in

accordance with the requirements for such petitions set forth above, and must therefore file their

petitions within 21 days of receipt of this notice. If mediation terminates widwut settlement of

the dispute, the Depanmem shall notify all parties in waiting that the administrative hearing

processes under Sections 120.569 and 12057, Florida Statutes, remain available for disposition

of the dispute. and the notice will specify the deadlines that then will apply for challenging the

agency action and electing remedies under those two statutes.

15. Entry of this Consent Order does not relieve Respondent of the need to comply

with applicable federal, stats or local laws, regulations or ordinances.

16. The xemzs and conditions set forth in this ConsentOrder may be en fomed in a

court of competent jurisdiction pursuant to Sections 120.69 and403.121, Florida Statutes.

Failure: to comply with the terms of this Consent Order shall constitute a violation of Section

403.859, Florida Statutes.

17. Respondent is fully aware that a violation of the terms of this Consent Order may

subject Respondent to judicial imposition of damages, civil penalties up to $5,000.00per day per

violation, and criminal penalties, except as limited by the provisions of this Consent Order.

Respondent shall allow all authorized representatives of the Department access to

the facility at reasonable times for the purpose of determining compliance with the terms of this

Consent Order and the rules and statutes of the Department.

18.

OGC File No. 06-1040-51-PW
Pref* 0 of II
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19. All submittals and payments required by this Consent Order to be submitted to the

Department shall be sent tO the Florida Department of EnvirOnmental Protection. Southwest

Distn'ct Office, 13051 N. Telecom Parkway, Temple Terrace, FL 33637.

The Department, for and in consideration of die complete and timely performance

by Respondent of the obligations agreed ro in this Consent Order, hereby waives its right to seek

judicial imposition of damages or civil penalties for alleged violations addressed in this Consent

Order.

21. Respondent acknowledges and waives its right to an administrative hearing

pursuant to Sections 120.569 and 120.57, Florida Statutes. on the terms of this Consent Order.

Respondent acknowledges its right to appeal the terms of this Consent Order pursuant to Section

120.68, Florida Statutes, and waives that right upon signing this Consent Order.

No modifications of the terms of this Consent Order shall be effective until22.

reduced to writing and executed by both Respondent and the Department.

In the event of a sale or conveyance of the facility or of the property upon which

the facility is located, if all of the requirements of this Consent Order have not been fully

satisfied. Respondent shall, at least 30 days prior to the sale or conveyance of the property or

facility, (1) notify the Department of such sale or conveyance, (2) provide the name and address

of the purchaser, or operator. or person(s) in control of the facility, and (3) provide a copy of this

Consent Order with all attachments to the new owner. The sale or conveyance of the facility, or

23.

the property upon which the facility is located shall not relieve the Respondent of the obligations

imposed in this Consent Order.

24. This Consent Order is a settlement of the Departments civil and administrative

authority arising under Florida law to rcsohe the matters addressedherein. This Cnnscnt Ondcr

OGC File No. 06-1040-5 I-PW
Page 10 of ll

l:l:p_14-:>caw7 1 1 :Sn

20.

AF1'7RIR9F~9F» 1 972 p. 14



62/16/2887 11:46 4878596951 UTILITIES INC DF FL PAGE 15/1B

is not a settlement of any criminal liabilities, which may arise under Florida law. nor is it a

settlement of any violation. which may be prosecuted criminally or civilly under federal law

This Consent Order is a final order of the Department pursuant to Section

l20.52('7), Florida Statutes, and it is final and effective on the date filed with the Clerk of the

25.

Department unless a Petition for Administrative Hearing is filed in accordance with Chapter 120

Florida Statutes. Upon the timely tiling of a petition this ConsentOrder will not be effective

until further order of the Department

FOR THE RESPONDENT

4/W
;e172»c; c p29

Title ,146/aJ4m D/mawr/Z

DONE AND ORDERED this 53\'\\ day of KwuE.-

i\l\»,....»\*$===.1?g

normHA: "$.1I m¢38
COMWBSION al DD197715

EXMRES I2r71200s
aoomofunu 1-all-mannn

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

Deborah Gezzoff
District Director
Southwest District

Filed, on this date, pursuant to Section 120.52, F.S., with the designated Department Clerk
receipt of which is hereby acknowledged

Clerk

Lea Crandall. Agency Clerk

OOC File No. 06-1040-51-PW
Page ll of I 1
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Department of

Environmental Protection

FILE COP

FLORlOA

Jeb Bush
Governor

Southwest District
13051North Telecom Parkway

Temple Terrace, FL 33637-0925
Telephone: 81-632-7600

Colleen H. Casrille
Secret

March 20. 2006

Mr. Patrick :Flynn
Utilities Inc. of Florida
200 Weathersfxeld Avenue
Altamonte Springs, FL 32714

Warning Letter No. WN06-014-PWS-51-SWD
Maximum ContaminantLevel Exceeded - Disinfection Bypmducfs
Summer Tree
pos-ID No. 65 I -1423
Pasco County

Dear Mr. Flynn

The purpose of this liter is to advise you of possible violations of law for which you may be responsible
and to'seek .your eoopgsrution in reso1vin_g,the matter; A review of yufur Drinkinng Water system :words
indicates that a viblaiion ofFlorida Statutes Md Rules may exit at tHe atiove-reiiexiemeéd facility

Our records indicate that the Maximum Contaminant Level for Tub-al Trihalomethanes (ITH[M) and
Haloncetic Acids (Five) (HAA5) has hem exceeded alfler four quarters ofmonitoriNg 'm 2005

Rule 62-550.3]0(3), Florida Administrative Code, establishes the Maximum Contaminant Level for
UWM at 0.080 mgfl. and HAA5 at 0.060 my,

You are requested to contact Peta' Scnenock at (813)632-7600, extension 318, within fiiiaen (15) days of
receipt of this Warning Letter to arrange a Meeting to discuss this mama. The Deparhnoent is interested in
reviewing any facts you may have that will assist in determining whether any violations have occurred
You may bring anyone with you to the meeting that you feel could help resolve this matter

Please.be advised that this Warning Letter is part of an agency investigation, preliminary to agency
action, in accordance with Section I20.57(4), Florida Statutes. We look forward to your cooperation in
completing the iNvestigationand resolutionof this matter

Sincerely YUM,

>
ebosfah A/Getzoif

Dishtdct Wirector
Southwest District

DAG/ps/dm

More Protection. LessProcess

Printed on /uqzkd papen

FEW 16-2887 11 : 5g

Re:

411378695981

•





UTILITIES, INC. OF FLORIDA
ESTIMATE OF INFILTRATION FLOWS - 2005
Based on Infiltration Specification Allowance of 500 gpd/inch-dia./mile
Water Pollution Control Federation Manual of Practice - No. FD-5

Paco County - Summertree System

A. Infiltration allowance, excluding service laterals

Main die.
inches

Main length
miles

Allowance @ 500
gpd/inch-dia./mile

god gay

372
3,825
30585
2,677

Total 37,459
inflow @ 10% of water sold
Total allowable l&I

feet
4
6
8

10

0.070
0.724
5.793
0.507
7.095

141
2,173

23,170
2,535

28,020 10,227,189
2,854,600

13,081 ,789

B. Actual Inflow 8¢ Infiltration (lettI)

Wastewater treated 32,835,000

Gallons billed to WW Customers
Residential (see note)
General Service
Estimated flows returned

27,761,000
785,000

28,546,000

95%
96%

26,650,560
753,600

27,404,160

Note: Residential gallons are all water gallons used by wastewater customers.
Irrigation is separately metered and already removed from residential flows,
therefore assume all flows returned at 96%.

Estimated l&l (treated less returned)
Actual less allowable
Excess, if any
Excess as percent of wastewater treated

5,430,840
-7,650,949

0
0.00%





SECOND REVISED SHEET NO. 24.0
CANCELS FIRST REVISED SHEET no. 24.0

& SECOND REVISED SHEET no. 24. 1

UTILITIES. INC. OF FLORIDA
WATER TARIFF .. 6LLL COUNTIES

tvt19<'Fr r¢xnFrn19 9FRv1<"F c*nARr'E9

The company may charge the following miscellaneous service charges in accordance with the terms
also stated herein. If both water and wastewater services are provided, only a single charge is
appropriate unless circumstances beyond the control of the company requires multiple actions.

INITIAL r:onnEfy'l'lr>n This charge would be levied for service initiation at a location where
senrlce did not must previously.

NORMAL RF7C(')NNP,(Tt[1()N - This charge would be levied for transfer of service to a new
customer account at a prewously served location or reconnection of ser rice subsequent to a
customer requested disconnection.

VIOIATIQN REQQNNECTIQN - This charge would be levied prior to reconnection of an ezdstlng
customer after disconnectionof sewlce for cause according to Rule 25-30.320(2). Florida
Admlnlstrauve Code, including a delinquency in bill payment,

PREMISES VISLT CHARGE ({N LIEU OF DISCUNNECTLONI - This charge would be levied when
a service representative visits a premises for the purpose of discontinuing service for
nonpayment of a due and collectible bill and does not discontinue service because the customer
pays the service representative or otherwise makes satisfactory arrangements to pay the bill.

Scherlgle of Mwwellaneous Segvirte Charprs

Initial Connection $ 15.00

Normal Reconnection $ 15.00

Violation Reconnection $ 15.00

Premises Visit (in lieu of disconnection) $ 10.00

EFFECTIVE DATE

TYPE OF FILING o
Patrick J. Q'B11en

Vice President. Finance



Florida l`ul>Hc Service Commission

Avrlwvw

/Mnthority No. WS-92-0068

Docket No, 920068-NS
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ORIGINAL SHEETno. 21.0
REVISED ADDITION

UTILITIES. INC. OF FLORIDA
WASTEWATER TARIFF - ALL cotm'rn=:s

MISQELLANEQUS SERVIQE CHARGES

The company may charge the followingmiscellaneous service charges in accordance with the terms
also stated herein. If both water and wastewater services are crowded, only a single charge is
appropriateunless circumstances beyond the control of the company requires multiple actions

INITIAL CONNECTION - This charge would be levied for service Initiation at a location where
service did not ezdst prewously

NORMAL FF!79NNWI»'lllW {̀ - This charge would be levied for transfer of service to a new
customer account at a previously served location or reconnection of service subsequent to a
customer requested disconnection

VIGI A'l1t'>N Re¢cr>nnElynon - This charge would be sewed prior to reconnection of an easting
customer after disconnection of service for cause according to Rule 25-30.320 (2), Florida
Administrative Code, including a delinquency in be payment

PREMISES VISIT CHARGE [IN LIEU QF DISCONNECHQN] - This charge would be levied when
a service representative visits a premises for the purpose of dlseontlnuing service for
nonpayment of a due and collectible be and does not discontinue service because the customer
pays the service representative or otherwise makes satisfactory arrangements to pay the be

S<;h¢:du1Q of Mlsccllancous Service Charges

Imtlal Connection

Normal Rcconncctton

Violation Reconnection

Promises Visit (tn lieu of disconnection)

$ Actual Cost (1)

(1) Actual Cost is equal to the total cost incurred for services

EFFECTIVE DATE

TYPE QF FILING - Miscellaneous Selvlce Charges - Conform to Model Tariff

Patrick J. Q'Bricrx
Vice President. Finance



Florida public Service Commission

APVROVED

/Authority Ho. WS-92-0068

Docket Nm. 920068-NS

Under N13 , H/A

Effective Avril 10,_ 1992
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Director
Division of Hater and svwr~r
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Nnf >atist'AXt1on To: martin Friedman

systems were orunnallv ffertiflcated, eadépt
index rate adjustments .
to a price index rate. adjustment effective July
rates and"'c:ha1:ge's=:a§¢e set forth below.

Positive
Acquisition Adjustment . .

In the absence of extraordinary circumstances, it has been
Com~ mission practice that the.purchase of a utility at a premium or
discount shall not affect the rate base calculation. Because the
buyer has not requested an acquisition adjustment, and there are no
extraordinary circumstances regarding this purchase that would
justify an acquisition adjustment, no acquisition adjustment has
been included in the calculation of rate base. This decision is
consistent with. previous Commissions decisions in this regard. See
Order No. psc-98-1231-For-wu, issued September 21, 1998, in Docket
No. 971670_wu: Order No. PSC-98~O514-FOF~SU, issuedApril 15, 1998,
in Docket No. 951008-SU; and Order No. PSC-98-0993-FOF-WS, issued
on July to, 1998, in Docket No. 971220-WS.

An acquisition adjustment results when the purchase price
differs from the rate base for transfer purposes. The acquisition
adjustment resulting from the transfer 'of Bartelt would be
calculated as follows :

The rate base calculations are used solely to establish the
net book value at the time the property is transferred. As such,
the calculations do not include the normal ratemaking adjustments
of working capital calculations and used and useful adjustments .

Schedule No. 11 with adjustments set forth on Schedule No. 2. The
Wis-Bar water rate base i s shown on Schedule No. 3, with
adjustments set forth on Schedule No. 4 . The Wis-Bar wastewater
rate base is shown on Schedule No. 5, with adj ustments set forth on
Schedule No. 6.

ORDER NO •
noctcsr NO I
PAGE 6

The utility's rates and charges have been in effect since the
tor periodic price

The current rates were approved pursuant
30, 1.999.. These

\

Staff Calculated Rate Base

Purchase price

PSC-01-1655*PAA-WS
000793-WS

* Rat-.as and sarans

I

Am-mi<4 ft r~m Ari-$1191-ment'

From: Records Fax Server

v

$279!595

s

$440,900

160.8494
I

B~13~l11 4:40pm .p. 7 of 20

i i - l l llmm I I



.NOT Sa.':isFAXtion TO: Martin Friedman From: Records Fax Server B-13-01 4:40pm _p. B of 20

ORDER no.
DOCKET NO »
PAGE 7

psc-01-1655-'pAA-ws
000793-WS

we s-B:->.v~ W:=i'¢=r !4vs:+.em
(Monthly Service Rates)

Residential and General Service
19.249 F ' a n ~ i  1 i 1 ' v  C h a r g e

I n c l u d e s 3 , 0 0 0  G a l l o n s
$ 15.56

GaJ 1onaqe Charon
P e r  1 , 0 o o  g a l l o n s

$ 1 .89

Sunshine water system
(Monthly S e r v i c e Rates )

R4=sidl=ntia.1 and Gennw-31 SpT'vicl=4

B a s e  F a q i l i t v  C h a r g e
In c l ud e s  5 , 000  Ga l l o n s

$ 8. 88

Ga'11m'\:q»=- charge.
Per 1,000 gallons

$ .43

ws 9-Bar W=*=*ew=~1~¢r Qvstaan
( M o n t h l y  S e r v i c e  R a t e s )

Residential.

Ram: F`ar1i 11'f.V charge
F l a t  ra te s 10.98

Mn] vi, -Res:Ldeni'.i.aJ.

Base  Pa r f i v l ry  Chq rae
F l a t  r a t e $ 7.32

t4zrr :R TEST DEPOSIT
( S u n s h i n e  a n d  W i s - B a r  S y s t e m s )

5 / 8 "  x  3 / 4 "  m e t e r
1 "  a n d  1  1 / 2 "  m e t e r
2 "  a n d  o v e r  m e t e r

$ 20 I 00
$ 25 • 00

.  A c t u a l  C o s t

M1-sr~.nJ .1 an.em1s snnrn nm rxhaw-¢g¢,.q
(A l l stems)

n

I



.NEI SatisFAXt1on To: Martin Friedman From: Records Fax Server 8.13-01 4:40p1 p. 9 of 20

ORDER NO I
Docxzr NO •
PAGE 8

p3C_01..1655;pA.A..W5
000793-WS

water Wastewater

$15.00
$15.00

Actual Cost

$15.00
$15.00
$15.00

In i t i a l  Connect ion
Normal Reconnection
violat ion Reconnect ion
P rem i ses  v i s i t  ( i n  l i eu

of disconnect ion) $10.00 $10.00

Ser-vi Ce Arai Tabs' iifv Charges

W a t e r

Wis-Bar Connection (Tap-In) Charge
Sunshine Connection (Tap-In) Charge

$60.00
$65.00

W a s t e w a t e r

$150. 00Wis-Bar Connection (Tap~1n) Charge

czustwer Dep<2sit\

None

Rule 25-9.044(1) , F lor ida Administrative Code, requires the
new ewer of a ut i l i ty to adopt and use the rates,  c lass i f icat ions
and regulations of the former operating company unless authorized
to change by this Commission. Uti l it ies, Inc. has not requested. to
change the rates and charges of the util ity, and we see no reason
to change them at this time. U t i l i t i e s , Inc. ' sha l l continue to
charge the rates and charges approved i n Barte ls ' s t a r i f f  u n t i l
authorized to change by this Commission iN a subsequent proceeding .
Utilities, Inc. has filed a revised tariff rejecting the change in
issuing officer due to the transfer. The tar i f f  shal l  be ef fec t ive
for service rendered or connections made on or after the stamped
approval date on the tariff sheets .

Based on  the foregoing,  i t  i s

ORDERED by the Flor ida Publ i c  Serv ice Commiss ion that
t rans fe r  o f  f ac i l i t i es  f rom Bar te l t  En terpr i ses ,  Inc . ,
Box 609, Tarpon Springs, F lor i da 34688-0609, to Ut i l i t i es ,  Inc .
F l or i da , 200.. Weathers field Avenue, Altamonte Springs,
32714, is hereby approved. The  t e r r i t o ry  be i ng t rans fer red
shown on AttaChment A of th i s Order, wh ich  by reference
incorporated herein. I t  i s  f u r t h e r

the
Pos t  Of f i ce

o f
F l o r i da

i si s
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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
On Its Own Motion

-VS.-

Apple Canyon Utility Company,
Cedar Bluff Utilities, Inc.,
Charmar Water Company,
Cherry Hill Water Company, and
Northern Hills Water and Sewer Company.

Docket No. 06-0360

Citation for failure to comply with Commission
Order and with Commission rules.

)
)
)
)
)
)
)
)
)
)
)
)
)

NOTICE OF FILING

Please note that, on April 19, 2007, Albert D. Sturtevant caused to be filed on
behalf of Utilities, Inc. the Affidavit of Steven M. Lubertozzi, which certifies that
payment of the civil penalties required by the Final Order in this docket have been
made, with Elizabeth A. Rolando, Chief Clerk of the Illinois Commerce Commission,
via the e-Docket filing system.

Dated: April 19, 2007 Respectfully submitted,

UTILITIES, INC.

By: Is/Albed D. Sturtevant

One of their attorneys

Christopher w. Flynn
Albert D. Sturtevant
JONES DAY
77 West Walker Drive
Chicago, IL 60601-1692
Telephone: (312) 782-3939
Facsimile: (312) 782-8585
cwflynn@joneday.com
adsturtevant@jonesday.com

CHI- 1584792v1



CERTIFICATE OF SERVICE

I, Albert D. Sturtevant, an attorney, certify that on April 19, 2007, I served a copy
of the foregoing Notice of Filing and Affidavit of Steven M. Lubertozzi, by electronic mail
to the individuals on the Service List below.

/s/ Albert D. Sturtevant
Albert D. Sturtevant

SERVICE LIST
Claudia Sainsot
Administrative Law Judge
Illinois Commerce Commission
160 n. Lasalle St., Ste. C-800
Chicago, II 60601
csainsot@icc.illinois.gov

Richard Favoriti
Office of General Cousel
Illinois Commerce Commission
160 N. LaSalle, Ste. C-800
Chicago, IL 60601-3104
rfavorit@icc.iIlinois.gov

Janis Von Qualen
Office of General Counsel
Illinois Commerce Commission
527 E. Capitol Ave.
Springfield, IL 62701
jvonqual@icc.illinois.gov

Dianna Hathhorn
Case Manager
Illinois Commerce Commission
527 E. Capitol Ave.
Springfield, IL 62701
dhathhor@icc.illinois.gov

Raymond Pilapil
Manager, Water Department
Illinois Commerce Commission
527 E. Capitol Ave.
Springfield, IL 62701
rpilapil@icc.illinois.go

CHI- l584792vI



o OFFICIAL SEAL
JOYCE GUIDICE

NOTARY PUBLIC, STATE OF ILLINOIS
MY COMMISSION EXPIRES 1.24.2009

STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
On Its Own Motion

-vs. -

A pp l e  C anyon  U t i l i t y  C om pany ;
Cedar B lu f f  U t i l i t i es ,  I nc . ,
Charm ar  W at e r  Com pany ,
Cher ry  H i l l  W at e r  Com pany ;  and
Nor t hern  H i l l s  W at er  and  Sewer  Company.

)
)
)
)
)
)
)
)
)
)
)

Docket No. 06-0360

Ci t a t i on  f o r  f a i l u re  t o  compl y  w i t h  Commiss i on
Order  and w i th  Commiss ion ru les .

AFFIDAVIT

Steven M.  Lubertozz i ,  be ing f i rs t duly swam on oath,  deposes and states as fol lows:

1 »

subsidiaries.

I am presently employed as the Chief Regulatory Officer for Utilities Inc. and its

2. I hereby certify and attest that, in accordance with the Final Order in the above
proceeding, Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Chan far Water
Company, Cherry Hill Water Company and Northern Hills Water and Sewer Company has each
paid the required fine in the amount of $1 ,000.00, for a total amount of $5,000.00.

3. The fines were paid by check payable to the Illinois Commerce Commission and
delivered to the Financial Information Section of the Commission's Administrative Services
Division as shown in the attached correspondence.

4 . This af f idavi t  wi l l  be f i led in the above docket ,  served upon the pat t ies to that
docket ,  and a copy w i l l  be provided to the Manager of  the Commission 's  Water Department . I

FURTHER AFFIANT SAYETH NOT

Lubertozzi 1
SUBSCRIBED and SWORN to before
me this 17 day of April, 4

i

44442 3¢4 fx=88,
N ot a ry  Pub l i c

i
II

I
!

CHI-l584356v l

E!

i



n Utilities, Inc"

April 13, 2007

VIA Federal Express

Financial Information Section of the Commission's Administrative Services
Illinois Commerce Commission
527 E. Capitol Avenue
Spl'll'1gfl€ld, IL 62701

RE: Apple Canyon Utility Company, Cedar Bluff Utilities, Inc.,
Charamar Water Company; Cherry Hill Water Company, Northern Hills
Water and Sewer Company
Docket No. 06-0360
Citation for failure to comply

Dear Clerk:

This letter is in response to the Illinois Commerce Commission's order dated
March 21, 2003, wherein the Commission ordered the above referenced utilities to pay a
fine in the amount of $1,000 for each company, for a total amount of $5,000.

If you have any questions please do not hesitate to contact me.

Sincerely,

I
:

Steven M. Lubertozzi
Chief Regulatory Officer

I
I
i

;

I
2335 Sanders Road I Northbrook, Illinois60062-6196 847.498.6440 PHN¢ 847.498.6498 FAX www.uiwater.com

i
I
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Docket No: 06-0360
Bench Date: 3/21/07
Deadline: N/A

ME Mo RA N D U M

The Commission

FROM: Claudia E. Sainsot, Administrative Law Judge

DATE : March 1, 2007

SUBJECT: Illinois Commerce Commission
On its own Motion

-VS-

Apple Canyon Utility Co., Cedar Bluff Utilities, Inc., Charmar
Water Co., Cherry Hill Water Co., and Northern Hills Water and
Sewer Co.

Citation for failure to comply with a Commission Order and
with Commission rules.

RECOMMENDATION: Enter the attached order fining each of the Respondents
$1,000 for failure to file a Commission Order Commission
rules.

The five Respondents in this docket are all subsidiaries of Utilities, Inc. The final
Order in Docket 03-0398, a consolidated rate case filed by the five Respondents, was
entered on April 7, 2004. In that Order, the Commission required the Respondents to file a
Report establishing that they have Continuing Property Records, ("CPRs") which are
required by the Commission's accounting rules, on or before April 7, 2005. Continuing
property records is a method of accounting that tracks the history of individual assets. The
Respondents are required by the Commission's rules to maintain CPRs. (See, e.g.,83 III.
Adm. Code 615, Appendix).

On April 7, 2006, Commission Staff issued a Report, in which, it recommended
opening a citation docket, as, it did not appear that the five Respondents filed any Report
establishing that they had instituted continuing property records. Based on that Report, the
Commission commenced this docket on May 3, 2006. The Respondents subsequently
filed their CPR Report on July 13, 2006. It established that the Respondents had
continuing property records dating back to 2004, which does not reflect transactions that
occurred before 2004.

TO:



llllll I

06-0360

At the hearing, Staff recommended fining each Respondent $1,000, for a total of
$5,000, pursuant to 220 ILCS 5/5-202. In Staffs view, imposing a fine is not to punish the
Respondents. Instead, Staff posits a nominal fine should be imposed to make it clear that
utilities must follow Commission rules and Commission orders. Also, there is no evidence
that any harm resulted to consumers from the Respondents' failure to maintain CPRs on a
timely basis. Rather, the harm in not having CPRs is an inability to establish entitlement to
certain rate increases.

The Respondents did not object to imposition of the fines in question. The
Respondents' testimony established that maintaining CPRs was much more complicated
than expected, as, it required a new computer system and laborious efforts to track certain
transactions for entry into Continuous Property Records. Therefore, that testimony
established that the Respondents made a good faith ef fort to comply with the
Commission's final Order in docket 03-0398. The Respondents also are currently in the
process of inputting records that predate 2004 to make their continuing property records
complete. Also, UI subsidiaries have agreed not to request any future rate base additions
that are not supported by CPRs.

Thus, Staff is satisfied that the Respondents are now making a good-faith effort to
comply with the final Order in Docket 03-0398, as well as with the Commissions' rules
requiring CPRs. Accordingly, I recommend that the Commission issue the attached Order
fining each of the five Respondents $1 ,000.00.

CESIjt

2



STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
On Its Own Motion

..V$.

Apple Canyon Utility Company; Cedar
Bluff Utilities, Inc.; Charmar Water
Company; Cherry Hill Water Company;
Northern Hills Water and Sewer Company

06-0360

Citation for failure to comply with
Commission Order and with Commission
rules.

ORDER
By the Commission:

The Procedural History

On April 7, 2006, the Staff of the Financial Analysis Division ("Staff") of the Illinois
Commerce Commission ("Commission") issued a Staff Report regarding whether Apple
Canyon Utility Company, Cedar Bluff Utilities, Inc., Charmar Water Company, Cherry
Hill Water Company, and Northern Hills Water and Sewer Company (collectively "the
Companies") maintained continuing property records, as was required by the final Order
in docket 03-0398. All of these companies are subsidiaries of a holding company,
Utilities, Inc. ("Ul"). In that Report, Staff recommended that the Commission initiate a
citation proceeding to determine whether the Companies complied with the
Commission's final Order in Docket No. 03-0398, as well as with 83 Ill. Adm. Code 605,
and 83 Ill. Adm. Code 615, and to determine what penalties should attach if any.

The Commission then issued a Citation Order, dated May 3, 2006, requiring a
proceeding to commence to determine whether the Companies failed to maintain
continuing property records, as was required by that Order and Commission regulations.
(83 III. Adm. Code 605.10, and 83 Ill. Adm. Code 615, Appendix A). The Citation Order
also required a determination as to whether penalties should be imposed pursuant to
Section 5-202 of the Public Utilities Act, if any. The Companies filed a Verified Answer
on June 12, 2006.

Pursuant to proper legal notice, an evidentiary hearing was held in this matter
before a duly authorized Administrative Law Judge of the Commission on December 6,
2006. Steven M. Lubertozzi, the Chief Regulatory Officer for UI and its subsidiaries,
testif ied on behalf  of  the Companies. Diana Hathhorn, an accountant in the
Commission's Financial Analysis Division, testified on behalf of Commission Staff. At



06-0360

the conclusion of the hearing on December 6, 2006, the record was marked "Heard and
Taken."

The Parties' Positions

Staff's Position

Ms. Hathhorn testified that on April 7, 2004, the Commission entered a final
Order in 03-0398 approving a general increase in water and/or sewer rates. (Staff Ex.
1.0 at 2-3.) That Order attached several conditions to approval of the Companies'
proposed rate increases, including:

Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company, and Northern Hills Water and
Sewer Company shall establish and maintain continuing property records
["CPRs"] in compliance with the Commission's rules, and must file a report
with the Manager of the Commission's Accounting Department as to the
successful implementation of the property record program within 12
months after the final order in this proceeding.

(Order, docket No. 03-0398 at 26). The deadline specified for filing this Report was
April 7, 2005. However, the Companies did not file a Report until July 13, 2006, well-
over one year after the deadline. (ld. at 3.)

Ms. Hath horn explained that the CPR Report filed by the Companies on July 13,
2006, establishes that the Companies now have CPRs that are updated for the years
2004, 2005, and 2006 to date. However, the Companies confirmed in Staff data
request response DLH-2.01 that their database for continuing property records has not
yet been updated for the years before 2004. (Staff Ex. 1 .0 ate).

Ms. Hathhorn also testif ied as to the reason utilities are required to keep
continuing property records. Continuing property records show the history of individual
assets. According to the Uniform System of Accounts for Water Utilities, 83 Ill. Adm.
Code 605, continuing property records are a system of preserving the original cost of
plant in a manner so that it is possible to identify, locate, and obtain the cost and age of
all used and useful property. Proof of the value of utility assets should be readily
available on the books of a regulated utility. This information is required when a
determination is made as to whether an investment is prudent and thus should be
capitalized. It also is required when quantifying capitalization. (ICC Staff Ex. 1.0 at 3-4).
She stated that without continuing property records, the Companies violated 83 Ill. Adm.
Code 615. (ld.).

Ms. Hathhorn stated that, in the past rate cases, UI subsidiaries have failed to
maintain continuing property records. This failure resulted in personnel at UI
subsidiaries being unable to locate invoices to support rate base additions. Thus, in UI
rate case previous to docket 03-0398, the Commission disallowed unsupported rate
base. (Staff Ex. 1.0 at 5). A continued failure to establish and maintain CPRs will result
in the same problem being repeated in the next rate case filed by a UI subsidiary. (ld.).

III IIlllII



06-0360

Ms. Hath horn explained that the Companies have made progress with their CPRs but,
they are not yet complete. (/d.) Therefore, she recommended that the Commission find
in this docket that the procedure that has been used in the past rate cases, to disallow
rate base additions that have no CPR evidentiary support, will be followed in future rate
cases. (ld.).

She also asserted testified that the Commission has the authority to impose civil
penalties upon the Companies pursuant to Section 5-202 of the Act, in accordance with
the criteria set forth in Section 5-203 of  the Act. Those criteria are: (a) the
appropriateness of the penalty to the size of the business of the public utility, (b) the
gravity of  the violation, (c) any other mit igating or aggravating factors as the
Commission may find to exist, and (c) the good faith of the public utility in attempting to
achieve compliance after notification of a violation. (Staff Ex. 1.0at6).

W ith regard to the size of  the Companies, Ms. Hathhorn noted that the
CompanieS here are wholly-owned subsidiaries of UI, and together, these f ive
companies provide water and/or sewer service to approximately 1,500 customers in
various Illinois counties. (Staff Ex. 1.0 at 6). Ms. Hathhorn stated that the parent
company here, UI, is not a "small utility" as is defined by the Public Utilities Act. It has
24 Illinois subsidiaries, with 17,400 customers in this state. Also, UI owns and operates
approximately 81 water and/or wastewater systems in seventeen different states. In Ms.
Hathhorn's opinion, the size of the Companies' parent, UI, is an aggravating factor that
the Commission should consider. (ld.).

As for the gravity of the violation, she testified that failure to maintain continuing
property records in compliance with Parts 605 and 615 results in the Companies being
unable to support increases to plant for plant additions that were made since the
Companies' last rate case. (/d., at 7). Ms. Hathhorn explained that if the Companies
continue to maintain the CPRs on a prospective basis, they will have evidentiary
support for all plant additions from 2004 to the present. (ld.).

Regarding good faith, Ms. Hathhorn asserted that the final order in docket 03-
0398 was not the first time that the Commission has required a UI subsidiary to maintain
a CPR system. (Staff Ex. 1 .0 7-8). The Commission's Order in Apple Canyon Utility
Co., docket 94-0157, (March 22, 1995, 1995 Ill. PUC Lexis 203) required some UI
subsidiaries to maintain Continuing Property Records using the "Will County Continuing
Property Records" as a model. (/d.). In addition, Ms. Hathhorn stated that the
Companies were not diligent in complying with the final Order in docket 03-0368,
because that Order required the Companies to file a report establishing successful
implementation of CPRs by April 7, 2005. However, the Companies did not meet that
deadline and instead filed several motions for extension of time to comply with the
Order. ( / d l '

1 . . . . .
The Admlnlstratlve Law Judge was never served with a copy of any of theses motions.

motions were never granted.
As a result, these

l11_1
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Ms. Hathhorn recommended that the Commission impose a penalty on each of
the five Companies in the amount of $1,000, for a total of $5,000. (Staff Ex. 1.0 at 9).
She stated that it was not Staff's desire to impose a large fine. Rather, imposition of the
fine here is to make it clear that this Commission requires utilities to follow its rules and
orders. (Tr. 39). She further recommended that, in the final Order in this proceeding,
the Commission advise the Companies that all of Ul's Illinois subsidiaries must comply
with the Commission's rules regarding the maintenance of CPRs, or, risk being subject
to disallowances of plant additions to rate base in future rate cases.

The Companies' Position

Mr. Lubertozzi testified that after the final Order in docket 03-0398, UI created an
in-house database system, which would interface with Ul's existing systems and its
software and hardware. This database system was designed to contain the information
required for CPRs for Ul's subsidiaries. (up Ex. 1.0 at 2-3). However, there was an
unanticipated delay in getting the data entry work done. The hardware and software
that UI and its subsidiaries use to track certain general ledger additions is a very old
system. It was not designed to be able to add the information that is required for
continuing property records. (Tr. 45). Therefore, Ul's management had its IT
Department create a log-in screen. Ul's IT Department also created ways that
personnel can track and try to control who implemented data and match that information
with information found on the general ledger. (/d.).

The biggest problem encountered was tracking invoices and general ledger
additions for 400 subsidiaries throughout the United States. It often took four to five
hours, or more, to search the system just to find one invoice in order to match up a
vendor with the corresponding dollar amount. Thus, dealing with problems with the
older system took much longer than the amount of time that was originally anticipated.
(/d.). As a result, the Companies were unable to meet the April 7, 2005 deadline for
CPR implementation set forth in the final Order in docket 03-0398. (/d.).

Mr. Lubertozzi explained that UI subsidiaries have now developed a CPR system
that is currently in place and functioning. This system has been implemented
retroactively through 2004. (UI Ex. 1.0 at 3). In the Companies' CPR Report, the
Companies explained that Ul's management team has met with various consulting firms
to discuss acquiring new data management systems, including a new general ledger
and billing systems. Also, the new data management and billing systems can create,
track, store and generate continuing property records. (/d.).

The CoMpanies contended, in their Answer, that it made good faith attempts to
inform the Commission of the delay, which is a mitigating factor. (ld. at4-5). Also, Up,
the Companies' parent, was also recently acquired by a new parent, Hydrostar, LLC.
(up Ex. 1.01). This new parent is committed to upgrading the hardware and software of
data management systems to improve functionality and to improve the reporting
process, which will prevent data processing bottlenecks for Ul's subsidiaries in the
future. (Id.).

IIIII II II
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With respect to Staff's recommendations, the Companies agreed that all of UI's
regulated Illinois subsidiaries will not seek rate base additions that are not supported by
CPRs. (UI Ex. 1.0 at 4). Further, for the purposes of resolving this proceeding, the
Companies agreed to pay civil penalties of $1,000 per Company, for a total of $5,000
for all of the Companies in question. (ld.).

The Companies also asserted that implementation of the CPR system described
in UI Exhibit 1.01 will occur for all of its Illinois subsidiaries. They further agree that no
UI subsidiary will seek rate base additions that are not supported by CPRs. (UI Ex. 1.0
at 4).

Analysis and Conclusions

Based on the record, the Commission finds that the five UI subsidiaries at issue,
Apple Canyon Utility Company, Cedar Bluff Utilities, Inc., Charmar Water Company,
Cherry Hill Water Company, and Northern Hills Water and Sewer Company, failed to file
the CPR Report on April 7, 2005 as was required by the final Order in docket 03-0398.
In fact, this Report was not filed until July 13, 2006, fifteen months after the time it was
due to be filed. However, the Companies now have CPRs in place for 2004 to the
present. Therefore, the Companies are now in partial compliance with the final Order in
docket 03-0398, as well as the Commission's rules regarding CPRs, at least with
respect for the year 2004, and forward.

With respect to CPRs for the years before 2004, the Companies contend that
they, and their sister companies, intend to implement CPRs for the years previous to
2004. In light of this, the Commission finds that Staff's proposal, which the Companies
have accepted, b disallow rate base additions that have no CPR evidentiary support in
future rate cases filed by UI subsidiaries, is reasonable.

This Commission has authority pursuant to Section 5-202 of the Public Utilities
Act to assess penalties upon any public utility when it violates or fails to comply with any
provision of the Public Utilities Act, or fails to comply with any Commission Order, rule,
or regulation. (220 ILCS 5/5-202). Staff recommended civil penalties of $1,000 for
each of the Companies, for a total of $5,000 for all the Companies. The Companies
have agreed to pay these penalties.

Penalties are assessed penalties pursuant to Section 203(a) of the Public Utilities
Act, which provides, in pertinent part:

In determining the amount of the penalty, the Commission shall consider
the appropriateness of the penalty to the size of the business of the public
utility, corporation other than a public utility, or person acting as a public
utility charged, the gravity of the violation, such other mitigating or
aggravating factors as the Commission may find to exist, and the good
faith of the public utility, corporation other than a public utility, or person
acting as a public utility charged in attempting to achieve compliance after
notification of a violation.
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(220 ILCS 5/4-203(a)). We note that Staff reported that the five Companies together
provide water and/or sewer service to approximately 1,500 customers in various Illinois
counties. The Companies are thus "small utilities" under Section 4-502 of the Act. (220
ILCS 5/4-502)

As for to the gravity of the violation, Staff posits that failure to maintain CPRs
results in an inability on the part of the Companies to support increases to plant for plant
additions made since their last rate cases. However, according to the Companies
except when a utility makes a rate filing, failing to maintain CPRs has no significant
adverse impact on customers. We note that there is no evidence establishing that
customers were harmed. However, the Companies must fully comply with the Act, the
Commission's rules, and its Orders

With regard to other aggravating factors, Staff asserted that the parent company
UI, is not a small utility as defined by the Act, as it has twenty-four subsidiaries, with
17,400 customers in Illinois. This fact, Staff maintains, is an aggravating factor
However, Mr. Lubertozzi's testimony established that the Companies encountered
unexpected difficulty when entering data for the CPRs, causing delay. (See, Tr. 44-46)
We also note that the Companies have expressed a commitment to support all plant
additions in all rate cases filed by Ul subsidiaries. The Commission concludes that the
commitment expressed in this proceeding to implement CPRs across all of Ul's Illinois
subsidiaries, as well as the commitment not to seek rate base additions that are not
supported by CPRs, is sufficient to alleviate Staffs concerns. We also note that
irrespective of the commitment expressed, the law requires utilities to maintain CPRs
(83 Ill. Adm. Code 605.10, 83 III. Adm. Code 615 Appendix A)

With regard to good faith, Staff questioned the Companies' diligence and good
faith in coming into compliance with the CPR requirements, noting that Commission
Orders dating back to 1995 have required implementation of CPRs. We also note that
a series of motions requesting extensions of time to file the Report in question were filed
Because none of these motions were sewed on the Administrative Law Judge, none
were granted. The diligence of these Companies is questionable, when they continued
to f ile motions seeking extension of time, even after previous motions seeking
extensions had not been granted. However, the Companies have agreed to pay the
penalty recommended by Staff. Therefore, the Commission finds that the assessment
and the amount of the penalties appropriate for the gravity of the violation here. We
therefore conclude that the penalty of $1 ,000 per Company is reasonable

We note that the parties are in agreement as to the two issues here. whether a
fine should be imposed, and how much that fine should be. \et, they filed refiled
testimony. The attorneys are advised, in future situations of this nature. to consider
stipulations, and other types of resource-saving procedures, such as, motions brought
pursuant to Sections 2-615(e) or 2-1005 of the Illinois Code of Civil Procedure. (735
ILCS 5/2-615(e) and 2-1005))
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Findings and Ordering Paragraphs

The Commission, having considered the entire record herein and being fully
advised in the premises, is of the opinion and finds that:

(1) Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company and Northern Hills Water and
Sewer Company provide water and/or sewer service to the public within
the State of Illinois, and, as such, are "public utilities" within the meaning
of the Public Utilities Act,

(2) the Commission has subject-matter jurisdiction and jurisdiction over Cedar
Bluff  Utilit ies, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company and Northern Hills Water and
Sewer Company,

(3) the recitals of fact and conclusions of law reached in the prefatory portion
of this Order are supported by the record and are hereby adopted as
findings of fact and conclusions of law for purposes of this Order,

(4) in future rate cases involving any subsidiary of Utilities, Inc., including, but
not limited to, Cedar Bluff Utilities, Inc., Apple Canyon Utility Company,
Charmar Water Company, Cherry Hill Water Company and Northern Hills
Water and Sewer Company, rate base additions shall be supported with
continuing property record evidentiary support,

(5) pursuant to Section 5202 of the Act, Cedar Bluff Utilities, Inc., Apple
Canyon Utility Company, Charmar Water Company, Cherry Hill Water
Company and Northern Hills Water and Sewer Company are each
required to a pay a civil penalty of $1 ,000 each, for a total of $5,000.

IT IS THEREFORE ORDERED by the Commission that in future rate cases
involving Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company and Northern Hills Water and Sewer Company,
or any other Utilities, Inc. subsidiary, rate base additions shall be supported with
continuing property records.

IT IS FURTHER ORDERED that pursuant to Section 5-202 of the Public Utilities
Act, Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water Company,
Cherry Hill Water Company and Northern Hills Water and Sewer Company are each
hereby assessed a fine in the amount of $1,000.00, for a total amount of $5,000.00.
Said tines shall be paid by check payable to the Illinois Commerce Commission and
delivered to the Financial Information Section of the Commission's Administrative
Services Division within thirty (30) days of the entry of this Order.

IT IS FURTHER ORDERED that Cedar Bluff Utilities, Inc., Apple Canyon Utility
Company, Charmar Water Company, Cherry Hill Water Company and Northern Hills
Water and Sewer Company shall file with the Commission's Chief Clerk a certification
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attesting that each Company has paid the ordered fine. Said certification is to be filed in
Docket No. 06-0360, served upon the parties to this docket and a copy is to be provided
to the Manager of the Commission's Water Department within thirty (30) days of the
entry of this Order.

IT IS FURTHER ORDERED that any petitions, objections or motions made in this
proceeding and not otherwise specifically disposed of herein are hereby disposed of in
a manner consistent with the conclusions contained herein.

IT IS FURTHER ORDERED that, subject to the provisions of Section 10~113 of
the Public Utilities Act and 83 III. Adm. Code 200.880, this Order is final, it is not subject
to the Administrative Review Law.

By Order of the Commission this 21 st day of March, 2007.

(SIGNED) CHARLES E. BOX

Chairman
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IN THE MATTER OF THE PETITION OF Tvvln )
LAKES UTILITIES, INC. FOR AN INCREASE IN )
ITS RATES AND CHARGES FOR WATER AND )
WASTEWATER UTILITY SERVICE )

CAUSE no. 43128.

You are hereby notif ied that on this date the Indiana Utility Regulatory Commission
("Cormnission") has caused the following entry to be made:

The Presiding Officers have reviewed the Settlement Agreement filed on July 3, 2007 and
have detennined that the following issues should be addressed:

For the OUCC:

With respect to Ms. Gemlnecke's testimony filed on May 9, 2007, please explain how the
proposed accumulated amortization of CIAC adjustment to rate base does not constitute retroactive
ratemaldng when Petitioner has not previously amortized CIAC.

The Commission has rejected prior proposals to amortize CIAC, as set forth in Indiana-
American Water Co., Cause No. 42520, at 91-93 (Nov. 18, 2004). Please explain if the OUCC
considers Twin Lakes to be a troubled utility or at risk of having a negative rate base?

For Petitioner:

The past two Commission orders for Twin Lakes approved settlement agreements that
addressed problems with sewage overflows. Please explain how the current proposal differs from
the previously approved settlement agreements. Also, please explain why the past efforts of Twin
Lakes, as ordered by the Commission, have been unsuccessful in eliminating sewage overflows.

As part of the 1991 rate case, Twin Lakes was required to perform a comprehensive
engineering study of its sewer utility system and establish a preventative maintenance program.
Please provide the results of that study and a copy of the preventative maintenance program.

x
I

F"

The current proposed Settlement Agreement indicates that Twin Lakes will forego seeldng
additional rate increases until after the Remediation Project is completed. If additional sewage
overflows are noted prior to the completion of the Remediation Project, please explain whether Twin
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Lakes would be willing to forego filing a rate case until its system has demonstrated no overflows for
a period of 12 months.

With respect to the CIAC issue addressed in the questions to the OUCC, please explain
whether Twin Lakes would support the amortization ofCIAC without the inclusion of approidmately
$1.3 million of accumulated amortization of CIAC as proposed by the OUCC.

IT IS SO ORDERED.

/ » IK-71' 4 lun

Er, Commissioner

'Aaron A. Schmoll, Administrative Law Judge

33 lo, Z0o7
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IN THE MATTER OF THE PETITION OF )
TWIN LAKES UTILITIES, INC. FOR AN )
INCREASE IN ITS RATES AND CHARGES )
FOR WATER AND WASTEWATER UTILITY )
SERVICE )

CAUSE no. 43128

PETITIONER'S VERIFIED RESPONSES TO DOCKET ENTRY QUESTIONS

On July 2, 2007, the parties to this cause filed their agreement settling all material

terms of this cause. On July 10, 2007, the presiding officers issued a docket entry ("Docket

Entry") containing questions for the petitioner, Twin Lakes Utilities, Inc. ("Twin Lalces") as well

as for the Indiana Office fUtility Consumer Counselor ("OUCC"). By agreement, the OUCC

sponsored a live witness at the settlement hearing on July 12, 2007, who answered the questions

which had been directed in the Docket Entry to that agency. At the same hearing, the bench

granted Twin Lakes' request to submit its written responses to the Docket Entry questions as a

late-tiled exhibit by July 16, 2007.

Twin Lakes now submits as a late-filed exhibit its written responses to the

questions directed to it by the presiding officers in theDocket Entry:

The past two Commission orders for Twin Lakes approved settlement agreements that
addressedproblems with sewage overflows. Please explain how the eurrentproposal
doers#om the previously approved settlement agreements. Also,please explain why the
past e).7orts of Twin Lakes, as ordered by the Commission, have been unsuceessfial in
eliminating sewageoveijlows.

Twin Lakes' Response:

The present Settlement Agreement reflects the progress made as a result of

implementing previous settlement agreements. Specifically, the scope of the problem of sewer

ovedlows as identified in previous Commission proceedings has been appreciably reduced. The



pres are now focusing their attention on remediating overflows Hom just one manhole, #3073

whereas past agreements have called for investments, which TwinLakes has made, to address a

more system-wide problem With overflows. Twin Lakes' efforts over the past years have

resulted in sewage overflows being reduced and even, for a period of time, eliminated. Twin

Lakes' installation of a lift station and force main in August of 2003, was success fill. We did not

have any sanitary sewer overflows because of hydraulic overload from August, 2003 until June

4, 2005, a period of nearly two years (22 months). The overflow event on June 4, 2005 came

airer 3" Efrain was received in a 1.5 hour period, which is not a nonna operating situation, and

caused problems for other nearby systems as well. SinceTwin Lakes' system functioned for

nearly two years without a hydraulic overflow problem, the logical conclusion is that there are

additional sources of inflow and infiltration ("I&I") into the system. It is understandable that as

a sewer system ages, thepotential for additional I&Iwill be present. Twin Lakes continues to

face the fact that much of its system is still comprised of Transite pipe that is prone to failure with

age, and Twin Lakes continues to work to locate and correct problem areas throughout its

system.

As part of the 1991 rate case, Twin Lakes was required toperform a comprehensive
engineeringstudy omits sewer utility .system and establish a preventative maintenance
program. Pleaseprovide the results of that study and a copy of the preventative
maintenanceprogram.

Twin Lakes' Response:

A copy of the requested engineeringstudy was offered by Twin Lakes and
8

If

admitted into the record in this cause at the settlement healing on July 12, 2007, along with a

I Although manhole #306 is also mentioned in the Settlement Agreement and will be covered by the Remediation
Project, it has not as previously believed contributed to the overflow problem.

.2-
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spreadsheet setting forth Twin Lakes' current preventative maintenance program. As the

Commission found in its order in the most recent Twin Lakes rate case. IURC Cause No. 42488

(issued March 31, 2004), Twin Lakes also provided another copy of this same engineering study

in that case. Please note that all of the repairs called for in the 1992 engineering study have been

made. As the Commission specifically found in its order 'm Cause No. 39573, issued March 10

1993, Twin Ladies had "complied with the relevant ordering paragraphs" of the Commission

order in Cause No. 39050, issued April 17, 1991, and in its 2004 order inCause No. 42488. the

Commission detennined that there was "no basis" for revisiting those Endings, which are now

more than 14 year old

The current proposed Settlement Agreement indicates that Twin Lakes will forego
seeking additional rate increases until ajier the Remediation Project is completed. If
additional sewage overflows are notedpn°or to the completion of the Remediation
Project, please explain whether Twin Lakes would be willing to foregofling a rate ease
until its system has demonstrated no overjlowsfor a period of]2 months

Twin Lakes' Response

Twin Lakes is not willing to voluntarily accept additional limitations beyond

those set forth in the parties' Settlement Agreement The purpose of the Remediation Project

specified in the Settlement Agreement is to eliminate discharges Hom the subject mandible, i.e

#307, during nonna operating conditions. An overflow could still occur even with a successful

outcome Hom the Remediation Project in that an overflow might result if foreign objects cause

obstructions in any of the lines leading to this manhole or other issues outside of Twin Lakes

control should occur. As such, Twin Lakes cannot guarantee that the Remediation Project, nor

any other investment, for that matter, would forever eliminate all discharges or overflows 'm its

system. In the meantime, however, Twin Lakes will continue to make investments to improve its

system, and it will continue to be entitled to recover those investments through its rates. The

BDDBOl 4819569vl



proposed settlement specifies that if Twin Ld<es initiates a general request to increase its sewer

rates in a subsequent case prior to completion of the Remediation Project, then its new rates

resulting from that subsequent case would not take effect until completion of the Remediation

Project. An extension of 12 months beyond the completion of the Remediation Project to

monitor system overflows would impose an unreasonable additional burden on Twin Lakes. By

volmitarily foregoing its statutory right to seek a more timely increase in the interest of settling

the instant case, as it has agreed in the Settlement Agreement, Twin Lakes is amply incepted not

to drag its heels in completing the Remediation Project.

With respect to the CIAC issue addressed in the questions ro the OUCH please explain
whether Twin Lakes would support the amortization ofCIAC without the inclusion of
approximately $1.3 million of accumulated amortization of CIAC as proposed by the
OUCC.

Twin Lakes' Response:

Twin Lakes would not support the amortization of CIAC without the inclusion of

the proposed adjustment of accumulated amortization of CIAC as proposed by the OUCC. This

material term of the Settlement Agreement was part of the overall compromise by all of the

parties.

Respectfillly submitted,

TWIN LAKES UTILITIES, INC.

L ,
a. \

Clayton C. 17466-49
BAKER & v IBLS, LLP
300 n. Meridian St., Suite 2700
Indianapolis, IN 46204
Tel: 317.237.1444
Fax: 317.237.1486
email: ccmi11er@bakerd.com

6 4
W E Miller, Att'y ,Qt 0
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I, Michael T. Dryjamnki. verifyunderpemaities for perjury that thenatelnents

noutaiucd in the fuguing gespemggs of TwinLakes Utiliiiea,I116.» to the presiding officers'

questionassetfenixinthairiilly10,200f7, docMatentry°mthiscausearetruetothabatofmy

knowledge, informationand belief.

4

4.

..Michael T. Dryjanski
Manager.Reguiamory Ab6a6tning
Twin Lakes Utilities,Inc.

CERTIFICATE OF SERVICE

The undersigned certifies that on July 16, 2007, a copy of the petilionWs rebuttal

testimony was servedby hand delivery to the IndianaOffice of UtilityConsumerCounselor,

Indiana Government Center nana, Room N-501, Indianapolis, IN 46204 and was deposited in

the U.S. mail, first-class postage prepaid, addressed to:

J. Cludstopher Jamar
Nikki G. Shoultz
Bose McKinney & Evans LLP
2700 First Indiana Plaza
135 n. Pennsylvania Street
Indianapolis, IN 46204

Thecvdnre A. Fitzgerald
Brian B. Less
P¢¢ry, Fitzgerald & Less
107 N. Main Street
P.O. Box 98
Hehmn, IN 46341~0098
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TWIN LAKES UTILITIES, INC. FOR AN )
INCREASE IN ITS RATES AND CHARGES )
FDR WATER AND WASTEWATER UTILITY )
SERVICE )

CAUSE no. 43128

SUBMISSION OF JOINT PROPOSED ORDER

Attached is a font of final order jointly proposed by all three parties to this case

Twin Lakes Utilities, Inc., the Indiana Office ofUtility Consumer Counselor and the Lakes of

the Four Seasons Property Owners' Association, all of whom urge its prompt adoption by the

Commission.

Respectfully submitted,

TWIN LAKES UTILITIES, INC.

By:
Clayton c. " ~1er, Att'y4 4 %
BAKER & I_ ELS, LLP
300 n. Meridian St., Suite 2700
Indianapolis, IN 46204
Tel: 317.237.1444
Fax: 317.237.1486
email: ccmi11er@bakerd.com "

(M F'
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CERTIFICATE OF SERVICE

The undersigned certifies that on August 7, 2007, a copy of the parties' joint

proposed order was served by hand delivery to the Indiana Office of Utility Consumer

Counselor, 115 West Washington Street, Suite 1500 South, Indianapolis, IN 46204 and was

deposited in the U.S. mail, first-class postage prepaid, addressed to:

J. Christopher Janek
Nildci G. Shoultz
Bose McKi1muey & Evans LLP
2700 First Indiana Plaza
135 N. Pennsylvania Street
Indianapolis, IN 46204

Theodore A. Fitzgerald
Brian E. Less
Petri, Fitzgerald & Less
107 n. Main Street
P.O. Box 98
Hebron, IN 46341~0098

4.

BDDBOI 4844863vl

1-111 11

:Ci



¢

JOINT PROPOSED ORDER
STATE OFINDIANA

INDIANA UTILITY REGULATORY coMmIssIon

IN THE MATTER OF THE PETITION OF )
TWIN LAKES UTILITIES, INC. FOR AN )
INCREASE IN ITS RATES AND CHARGES )
FOR WATER AND WASTEWATER UTILITY )
SERVICE )

CAUSE NO. 43128

BY THE COMMISSION
Gregory D. Server, Commissioner
Aaron A. Schmoll, AdMinistrative Law Judge

On September 29, 2006, Twin Lakes Utilities, Inc. ("Twin Lakes") filed its petition
initiating this cause in which it seeks Commission approval of an increase in its water and sewer
rates. The presiding officers convened a prehearing conference and prelintlinary hearing,
November 6, 2006, at which Twin Lakes and counsel for the Indiana Office of Utility Consumer
Counselor ("OUCC") appeared. Twin Lakes retiled its testimony and exhibits constituting its
case-in-chief on November 13, 2006. We issued our Prehearing Conference Order on November
21 , 2006.

On November 29, 2006, the presiding officers granted a petition to intervene tiled by the
Lakes of the Four Seasons Property Owners' Association ("Intervenor"). By docket entry that
same date, the presiding officers directed Twin Lakes to file a motion with respect to post~test
year adjustments to its rate base which it included in its November 13'*' filing. Twin Lakes so
moved on December 5, 2006, and the presiding officers heard oral arguments from all parties on
the motion on December 18, 2006. The presiding officers granted Twin Lakes' motion by docket
entry dated December 20, 2006, in which they also established a new procedural schedule,
pursuant to which Twin Lakes filed its supplemental direct testimony and exhibits on January 16,
2007

The OUCC and Intervenor filed responsive testimony on May 9, 2007, to which Twin
Lakes tiled rebuttal testimony, June 12, 2007.

Pursuant to notice duly given and published, the presiding officers conducted a field
hearing at the Jen'y Ross Elementary School in Crown Point, at 6:00 p.m. CST, February 6, 2007,
at which the parties and members of the public appeared. At the duly noticed evidentiary
hearing on June 22, 2007, Twin Lakes, the OUCC and the Intervenor announced their' settlement
of all issues in this case. The hearing was continued until July 12, 2007, at which time the
parties offered into evidence their settlement agreement ("Settlement Agreement") and
supporting testimony and schedules. Pursuant to the Settlement Agreement, all of the testimony
and exhibits that had been refiled were admitted into the record, without objection and each
party waived its right to cross~exa1nine witnesses. The OUCC also offered live testimony from

BDDB01 4808464v3
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one of its witnesses, Judith Gemmecke, in response to questions issued by the presiding officers
in their July 10"' docket entry. Twin Lakes submitted as a late-filed exhibit on July 16 its
written responses to the questions from the same July l0"1 docket entry.

Having considered the evidence and the governing law, we now find that:

1. Notice and Jurisdiction. Notice of the tiling ofTwlm Lakes' petition as well as
of each of this Cormnission's hearings was given as required by law. This Commission
authorized Twin Lakes to provide water and sewer service by orders in Cause Nos. 33766, issued
February 18, 1975 and 35611, issued May 18, 1979. Twin Lakes is a public utility as defined by
I.C. 8-1~2-l(a)(2) and (a)(3), and we have continuing jurisdiction over the rates Twin Lakes may
charge for its utility service. I.C. 8-1-2-61. Accordingly, we have jurisdiction over both Twin
Lakes and the subj et matter of its petition.

2. Petitioner's Characteristics. Twin Lakes provides water and sewer disposal
service to approximately 3,000 customers within a rural area straddling the Lake and Porter
County line. Most of Twin Lakes' customers are residential and located within the Lakes of the
Four Seasons development. Twin Lakes is a subsidiary fUtilities, Inc., which also owns
several other utilities nationwide, including two others in Indiana: Indiana Water Service, Inc.
and Water Service Company of Indiana.

3. Relief Requested. This Commission last established base rates for Twin Lakes
water and sewer service in our order in Cause No. 42488, issued March 30, 2004. Twin Lakes
now alleges that the revenue it receives as a result of these rates is 'inadequate to cover its
operating costs and provide it with a reasonable return on its investment in its utility facilities. In
its initial testimonial tiling, Twin Lakes requested authorization to increase its present water rates
by 45% and its present sewer rates by 18%. As discussed below, the parties' Settlement
Agreement calls for increases of 24.02% for water revenues arid 4.52% for sewer revenues.

4. Settlement Agreement. The parties offered their Settlement Agreement, which
resolved all issues 'm this cause. A copy of the Settlement Agreement is attached to this order.
The parties also jointly tiled their proposed form of final order on July 25, 2007, and requested
its adoption. For the reasons set forth below, we find that the Settlement Agreement is in the
public interest and should be approved.

a. Test Year. As approved by the presiding officers in their December 20,
2006, docket entry, the Settlement Agreement reflects the parties' use of a cut-off date for
determining Twin Lakes' rate base of June 30, 2006, and a test year ending December 31, 2006,
with adjustments reflecting changes in Twin Lakes' operations in 2007 that are fixed, known and
measurable.

b, Rate Base. The parties agreed to an original cost less depreciation rate
base for each utility, which they agreed is $2, 180,964 for the water assets and $6,049,672 for the
sewer assets.
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c. Cost of Capital. There was no disagreement among the parties 'm their
profiled testimony that Twin Lakes' cost of long-tenn debt is 6.58%, or that such debt comprised
58.11% of Twin Lakes' capital structure. Compare Schedule 1, Page l of 18 80111 Petitioner's
Schedule. PMA-1 to Schedule 5 of the OUCC's Exhibit No. 1. The Settlement Agreement
reflects the parties' agreement for settlement purposes only that Twin Lakes' cost of common
equity is to be 10.15%. This results in the following weighted cost of capital to be used in this
case for rate making purposes:

Class of Capital
Common Equity
Long-Tenn Debt

Percent of total
41.89%
58.11%
100%

Cost
10.15%

6.58%

Weighted Cost
4.25%
3.82%
8,07%

d. Approved Return. We find that the Settlement Agreement as respects
Twin Lakes' rate base, cost of capital and return is reasonable and should be adopted by the
Commission. Specifically, we ind that Twin Lakes should be authorized to ham an 8.07%
return on its original cost, depreciated, (1) water utility rate base of $2,180,964 and (2) sewer
utility rate base of $6,049,672. The net operating income we approve is $176,004 in the case of
die Twin Lakes water utility and $488,209 in the case of the Twin Lakes sewer utility.

e. Revenue Adjustments Under CurrentRates. As shown in Settlement
Schedule 7 of the parties' settlement, the parties agreed that two categories of adjustments should
be applied to Twin Lakes test year revenues under current rates. First, they agreed upon a
customer normalization increase of $1,636 for the water utility and a decrease of $20,613 for the
sewer utility. Second, they agreed to add $1,040 to water revenues and $1,933 to sewer revenues
for customer growth Hom the end of the test year through the rate base cut-off of December 31 ,
2006.

£ Expense Adjustments. The four-page Schedule 8 of the parties' Settlement
Agreement contains the details for 13 proposed adjustments to Twin Lakes' operations and
maintenance expenses during the test year. These 13 categories included wages, payroll tax,
employee benefits, bad debt, rate case amortization, depreciation, amortization of contributions
in aid of construction ("CIAC"), utility receipts and federal and state income taxes.

g. Depreciation Rates. Twin Ladies accepted as part of the Settlement
Agreement the OUCC's position that one composite rate should apply to all of Twin Lakes'
depreciable utility assets in service. The parties agreed that that rate should be 2.0% for all water
plant and, consistent with this Colnmission's current standard depreciation rate, 2.5% for all
sewer plant. Using these depreciation rates results in proforma annual depreciation expense of
$299,003 for the sewer utility and $107,050 for the water utility. We Bud this aspect of the
Settlement Agreement is appropriate and should be approved.

h. Amortization of CIAC. Twin Lakes also accepted as part of the
Settlement Agreement the OUCC's position with respect to amortization of CIAC. 111 its
testimony, the OUCC explained that amortization of CIAC is the practice of reducing the net
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amount of CIAC at the same rate that the utility's assets are being depreciated. This can also be
described as reversing out the depreciation of CIAC. The OUCC's witness on this issue, Judy
Gemmecke, noted that amortizing CIAC is the norm in most other jurisdictions, including those
in which Utilities, Inc. has other utility operating subsidiaries. Ms. Gemmecke's testimony and
the Settlement Agreement reflect the accumulated amortization of CIAC horn the time the
contributed assets were first placed in service. The result was a decrease in Twin Lakes'
depreciation expense and an increase in the total assets on which it can earn a return. Together,
the two adjustments increased Twin Lakes' authorized net operating income while decreasing the
.amount of the rate increase in this case.

Although none of the parties asserted that Twin Laces' new rates should account
for any over- or under-earning in a prior period, we asked the OUCC to explain whether
increasing the accumulated amortization of CIAC might steel] be considered retroactive
ratemaking since we had not previously amortized Twin Lakes' CIAC. Having considered this
issue farther, we agree with Ms. Gemmecke that the requested accounting treatment of CIAC in
this case does not constitute retroactive raternaldng. In light of the fact that the overall proposal
with respect to CIAC as set forth in the Settlement Agreement produces an affect that is
advantageous to both the utility and the public - increasing TwinLakes'net operating income
while decreasing the rate increase ... we further find that this aspect of the parties' settlement
should be approved.

i . Reasonableness of Adjustments. We End that settled amounts for the
foregoing revenue and expense adjustments are reasonable, and that Twin Lakes rates going
forward should be based on these adjustments.

j . Return Under Current Rates. Based on the above, we find that Twin
Lakes, under its current rates, is not earning an adequate return on its original cost water and
sewer utility rate bases. We find that, as set forth in the Settlement Agreement, Twin Lakes
should be allowed to increase i ts water rates $198,485 and its sewer rates $67,463. The resulting
rates as agreed upon in the Settlement Agreement, reflecting a 24.02% increase in water rates
and a 4.52% increase in sewer rates, are supported by the evidence and reasonable.

5. Service Qualitv Issues. At the Held hearing, customers miTered verbal testimony
critical of aspects of TwinLakes' service since its last rate case. Some of these customers, as
well as other customers, also submitted written and/or visual evidence describing discharges of
untreated sewage, including pictures purporting to represent instances of discharges into the
Intervenor's laces. These concerns were also raised within the Intervenor's pre-settlement
testimony.

Paragraphs 5 through 7 of the Settlement Agreement reflect the parties' resolution of the
]ntelvenor's issues. Of greatest concern to the Commission and the Intervenor, as well as to
Twin Lakes and the OUCC, have been instances of sewer discharges horn manhole #307. While
Twin Lakes' ongoing investments have reduced the instances of sewer discharges in the rest of
its system, such that during the 22 months from August, 2003 until June, 2005, there were no
reported instances of sewer discharges, Twin Lakes has committed to malting further investment
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intended to eliminate during normal operating conditions discharges from manhole #307 and the
nearby manhole #306. The Settlement Agreement also calls for Twin Lakes to pay $5,000.00 to
the Intervenor, spread over two years, for purposes of re-stocking with fish one or more of the
lakes within the Intervenor's subdivision.

We End the parties' proposed resolution of the Intervenor's concerns to be reasonable.
We recognize that an aging, porous system cannot be replaced overnight without risking rate
shock for Twin Lakes' customers, and we fully expect that this latest set of commitments will
have the intended effect of further improving the quality of utility service provided.

IT Is, THEREFORE, ORDERED BY THE INDIANA UTILITY REGULATORY
COMMISSION that: .

1. The patties Settlement Agreement attached hereto is approved in all respects.

, 2. Twin Lakes shall be allowed to increase its water rates by 24.02% on an across-
the~board basis and its residential sewer rates by 4.52%.

3. This Order shall be effective on and after the date of its approval.

CHAIRMAN HARDY AND COMMISSIONERS GOLC.. LANDIS., SERVER AND
ZIEGNER CONCIJR

APPROVED:

I hereby certify that the above is a true and
correct copy of the Order as approved.

Nancy Manley, Secretary to the Commission
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Cy ear Day Page 1 off

Kimberley Hawkins

Subject:

Attachments:

From: Gassert, Curt [cgassert@urc.IN.gov]

Sent: Thursday, January 17, 2008 6:05 AM

To: Kimberley Hawkins

Cc: Webb, Jerry

RE: Arizona Corporation Commission Survey on Utilities, Inc.

Twin Lakes, 43128.pdf, Twin Lakes, homeowner's testimony.pdf, Twin Lakes, 42488.pdf

Kimberly,
Sorry I did not respond to your e-mail immediately. I wanted to include a copy of our latest Utilities,
Inc. (d/b/a Twin Lakes) order with my response. As you can see, this order not issued until
January 16, 2008. As reflected in that order, the Commission modified a settlement reached between
Utilities, Inc. and Indiana's consumer advocate, the OUCC (Office of Utility Consumer Counselor) .
The order also established a sub-docket to investigate sewer system inflow and infiltration. The
primary reason was related to concerns about the quality of sewer service provided. In orders going
back to 1991, the utility has been experiencing issues with sewer back-ups in customer basements,
sewer overflows and contamination of a lake that caused a fish kill. 1 have also attached a tile that
contains the testimony of the customer's witness. The homeowner's testimony includes documents
from the Indiana Department ofEnvironmental Management. All of the testimony and exhibits can be
reviewed on our website at h1_tix4my.in.g0v/ima// . On our home page, click on "Electronic Filing"
on the top left of the page, then click on "Cases" and enter the docket number 43 l28.

Despite this, Utilities, Inc. is not what] would consider a terrible util ity. Util ities, Inc. is clearly a
better operator than many small, developer owned utilities. Utilities, Inc. appears to possess the
financial ability to acquire capital to make improvements to the utilities that it owns. I recently noticed
a press release on their website that indicates they are spending $2.1 million to replace portions of a
sewer plant for another Indiana owned utility.

I would be interested in hearing what the other states have to say about Utilities, Inc. if you would be
willing to share the results of your survey. If you have any questions or need additional detail, please
let me know by e-mail or call at 317-232-2749.
Thanks,
Curt

4"»p¢»\n-»

From: Kimberley Hawkins [mailto:KHawkins@azcc.gov]
Sent: Thursday, December 20, 2007 5:03 PM
To: Webb, Jerry, trendell@psc.state.fI.us, Gassert, Curt, dejones@ky.gov, cjohnson@psc.state.ga.us;
virginial.smith@ky.gov, wmarr@icc.ilIinois.gov, Reid, Sam H (PSC), arnold.chauviere@Ia.gov,
cnizer@psc.state.md.us, steve.brennen@puc.state.oh.us, sue.daly@pu(:.state.oh.us, rbosier@puc.state.nv.us,
rhackman@puc.state.nv.us; brown@ncuc.net, kite@ncu¢:.net, kmiceli@state.pa.us; ckozloff@state.pa.us,
michael.gallagherm@bpu.state.nj.us, damett@regstaff.sc.gov, darlene.standley@state.tn.us,
asharpe@regstaff.sc.gov; carsie.mundy@state.tn.us, tim.faherl:y@scc.virgir»ia.gov
Cc: Blessing Chukwu; Steven Olga
Subject: Arizona Corporation Commission Survey on Utilities, Inc.

1/17/2008
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STATEOF INDIANA

INDIANA UTILITY REGULATORY COMMISSION

IN THE MATTER OF THE PETITION OF TWIN
LA1Q2s UTILITIES, INC. FOR AN INCREASE IN ITS
RATES AND CHARGES FOR WATER AND
WASTEWATER UTILITY SERVICE

)
) CAUSE no. 43128
)
) APPR0"ED= JAN 1 s Anna

BY THE COMMISSION
Gregory D. Server, Commissioner
Aaron A. SchmOll, Administrative Law Judge

On September 29, 2006, Twin Lakes Utilities, Inc. ("TwinLakes" or "Petitioner") filed
its petition initiating this cause in which it seeks Commission approval of an increase in its water
and sewer rates.. The presiding officers convened a prehearing conference and preliminary
hearing, November 6, 2006, at which Twin Lakes and counsel for the Indiana Office of Utility
Consumer Counselor ("OUCC") appeared. Twin Lakes refiled its testimony and exhibits
constituting its case-in-chief on November 13, 2006. The Commission issued its Prehearing
Conference Order on November 21 , 2006.

On November 29, 2006, the presiding officers granted a petition to intervene filed by the
Lakes of the Four Seasons Property Owners' Association ("Intervenor"). By docket entry that
same date, the presiding officers directed Twin Lakes to Ble a motioN with respect to post-test
year adjustments to its rate base which it included in its November 13"' filing. Twin Lakes so
moved on December 5, 2006, and the presiding officers heard oral arguments from all parties on
the"motion on December 18, 2006. The presiding officers granted Twin Lakes' motion by
docket entry dated December 20, 2006, in which they also established a new procedural schedule,
pursuant to which Twin Lakes filed its supplemental direct testimony and exhibits on January 16,
2007.

The OUCC and kltervenor filed responsive testimony on May 9, 2007, to which Twin
Lakes filed rebuttal testimony, June 12, 2007.

Pursuant to notice duly given and published, the presiding officers conducted a field
hearing at the Jerry Ross Elementary School in Crown. Point, at 6:00 pm. C.S.T., February 6,
2007, at which the oWes and members of the public appeared..At the evidentiary hearing on
June 22, 2007, Twin Lakes, the OUCC and the intervenor announced their settlement of all
issues in this case. The hearing was continued until July 12, 2007, at which time the parties
offered into evidence their settlement agreement ("Settlelnent Agreement") and supporting
testimony and schedules. Pursuant to the Settlement Agreement, all of the testimony and
exhibits that had been refiled were admitted into the record, without objection, and each party
waived its right to cross-examine witnesses. The OUCC also offered testimony from one of its
witnesses, Judith Gemmecke, in response to questions issued by the presiding officers in their
July 10, 2007 docket entry. Twin Lakes submitted as a late-tiled exhibit on July 16, 2007 its



written responsesto the questions from the same July 10, 2007 docket entry. On August 7, 2007,
Petitioner filed a Joint Proposed Order in this Cause.

Having considered the evidence and the governing law, we now Lind that:

1. Notice and Jurisdiction. Notice of the tiling of Twin Lakes' petition as well as
of each of this Commission's hearings was given as required by law. This Commission
authorized Twin Lakes to provide water and sewer service by orders in Cause Nos. 33766, issued
February 18, 1975 and 35611, issued May 18, 1979. Twin Lakes is a public utility as defined by
I.C. 8-1-2-l(a)(2) and (a)(3), and we have continuing jurisdiction over the rates Twin Lakes may
charge for its utility service. Accordingly, we have jurisdiction over both Twin Lakes and the
subject matter of its petition.

2. Petitioner's Characteristics. Twin Lakes provides water and sewer disposal
service to approximately 3,000 customers within a meal area straddling the Lake and Porter
County line. Most of Twin Lakes' customers are residential and located within the Lakes of the
Four Seasons development. Twin Lakes is a subsidiary of Util ities, Inc., which also owns
several other utilities nationwide, including two others in Indiana: Indiana Water Service, Inc.
and Water Service Company of India.na. .

3. Relief Requested. This Commission last established base rates for Twin Lakes'
water and sewer service in our order in Cause No. 42488, issued March 31, 2004. Twin Lakes
now alleges that the revenue it receives as a result of these rates is inadequate to cover its
operating costs and provide it with a reasonable return on its investment in its utility facilities. In
its initial testimonial filing, Twin Laces requested authorization to increase its present water rates
by 45% and its present sewer rates by 18%.

Evidence Presented.
PetitiOner's Evidence. .
1. Testimony of Michael T. Drvjanski. Mr. Dryjanski, Manager of

Regulatory Accounting for Utilities, Inc. testified as to Twin Lakes' need for increased water and
sewer rates. Mr. Dryjanski stated thlat Twin Lakes' current rates have been in place since April
2004, and do not reflect rising costs, many of which result from increasingly stringent federal
.environmental regulations and the utility'-s need to make eontesgponding improvements tO its
systems. Mr. testified that the proposed increase should allow Win Lakes to earn rate
ofretmns of 8.64% for each utility.

4.

s

The water ,utility had test year operating revenues of $808,822 and total operating
expenses of $869,897, after adjustments, for a pro forma operating loss under present rates of
$61,075 for a negative return of 3.60%. The rate base for the water utility reflects adjustments
for utility's cash, working capital, and plant under construction in 2006 that will be in service by
December 31, 2006.. The sewer utility had test year operating revenues of $1,489,160 and total
operating expenses of $l,165,235, otter adjustments, for a pro Ronna operating income under
present rates of $323,925 for a return of 5.98%. The rate base for. the sewer utility reflects
adjustments for utility's cash, working capital, and plant under construction in 2006 that will be
in service by December 31, 2006. .

a.
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Mr. Dryjansld testified that all adjustments made to test year expenses are known, fixed
and measurable and to be in effect within 12 months after Jame 30, 2006. The pro Ronna
adjustments to rate base include the cost of water and wastewater capital projects that will be
completed and in-service by December 31, 2006.

Mr.~ Dryjanski stated that the company is committed to complete various projects in the
near future. It plans to complete a $350,000 replacement project at the North~Aeration Filter at
Water Plant #l. The company is also in the process of preparing to acquire and install two new
generators at sewer lift stations at approximately $70,000 each. These projects are anticipated to
be completed about mid-2007. Mr. Dryjanski would l ike the Commission to al low these
additions, net of retirements, when completed and placed in service, to be included in its rate
base for raternaldng purposes. Also after a hearing aS to their completion, Mr.Dryjansld would
like the Commission to allow Twin Lakes to adjust their rates at that time.

On January 16, 2007, Mr. Dryjansld filed supplemental testimony, In this testimony, Mr.
Dryj ans ld testif ied that for water utility, the updated rate base is $1,858,591 compared to
$1,694,936 in his direct testimony. For the sewer utility, the updated rate base is $5,530,819
compared to $5,416,523 filed in his direct testimony. He testifies that all of the utility's property
included in Twin Laces' updated request for rate relief was in Service as of December 31, 2006,
and continues to be used and useful for providing service to Twin Lakes' customers.

2. Testimonv of ChriStopher K. Montgomery. Mr. Montgomery, Regional
Director of  Operations of  the Midwest for Uti l i t ies Inc., addressed Twin Lakes' position
regarding various topics related to its operations. He testified to customer service, water quality
and capacity, compliance with infrastructure investment commitments specified in the most
recent rate order, and pro forma plant additions.

Mr. Montgomery testified that Twin Lakes takes seriously its obligations to customers.
He stated that Twin Lakes' staff members have been trained in operations .and resolv ing
customer service issues in a timely manner. He further testified dirt in Cause No. 42488, the
Commission required Twin Lakes to distribute an annual notice to customers regarding the
company's procedures and standards for handling customer inquires and complaints, appeals
available to customer, background on the OUCC and Commission, as wel l  as contact
information. Twin Lakes complied with those requirements and has continued tO report to the

. Commission's COnsumer Affairs Division the receipt and dispositions of customer complaints on
a quarterly basis through the fourth quarter of 2007, and thereafter on an annual basis.

Mr . The
raw water ppm.
Filtration, hydrant flushing and chemical treatment have produced good quality water. To date,
water supply has been sufficient to meet demand. There are areas in and around the Petitioner's
system that have been experiencing rapid growth and Twin Lakes is planning ahead to ensure
that it will be in a position to meet this additional demand. Twin Lakes is similarly managing its
wastewater system so that its collection, treatment, and disposal facilities are sufficiently capable
of serving growing demands. Part of Order No. 42488 required Petitioner to address die inflow

Montgomery testified that the ground water system produces high quality water.
is treated with iron filtration and the iron level is reduced to around 0.1

s
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and infiltration (I&I) issue by Bling quarterly reports with the Commission which Petitioner has
done as required. Peti t ioner addressed these issues by way of  i ts Inf low & Inf i l tration
Remediation Program. The I&I Remediation Program consists of sewer main replacements,
relining of sewer mains, jetting and televising sewer mains, analysis of lift station runtimes, re-
sealing, re-aligning and raising manholes and installing inserts in manholes in order to prevent
rainwater from entering into the collection system. Twin Lakes cormnitted to spend at least
$500,000 on this program for live years. Each project specified in Order No. 42488 has been
completed or will be completed by the end of 2006. By the end of 2006, Twin Lakes will also
have completed the rehabilitation of 64 manholes identified as contributors to the I&I problem.

Mr. Montgomery stated that Twin Lakes has completed major system projects since its
last rate order as well as projects expected to be completed by December 3l, 2006. Petitioner
recently installed valves at the wastewater treatment plant ("WWTP") to help control flow within
the plant. Twin Lakes also replaced its effluent meter, which was incorrectly measuring flow,
and replaced the unit that breaks down inorganic material that comes into the WWTP. At the
WWTP, they replaced parts on the south clarifler's rake Ann drive and removed an abandoned
underground storage tank. They have also added two new tire hydrants and replaced eleven old
ones. The projects that correlate to the I&I Remediation Program are as follows:

1.
2.
3.
4.

Televised and relined3,156.82' of sewer main at a cost of$l3l,334.l6.
Replaced 300' of sewer main on Greenvalley Drive at a cost of $l7,795.00.
Replaced l 70' of sewer main on Brandywine Road at a cost of $28,237.50.
Engaged a professional firm to study existing sewer collection system to determine
the most prudent course of action for remediation. This project is in process and the
work planned for 2006 is expected to be complete prior to the end of 2006 at a cost of
$118,895.00.

.5, Project ID# 4168 included doing the engineering required to replace l,l00' of sewer
main and is related to project ID# 3395. The cost associated with project ID# 4168 is
$29,936.50..

6. Project ID# 3395 includes replacing 1,100' of sewer main that has signif icant l&I
coming into it. This project is in process and is expected to be complete prior to the
end of2006 at a cost of$8l,l50.00. .

7. Project ID#2659 replaced the pumps and upgraded some of the controls at.the sludge
holding tank wetwell at a cost of $10,l73,00.

. 8. Project lD# 2757 replaced 200' of sewer main on Hidden Valley Drive where the
main had several areas that sagged allowing sewer back ups at a cost of $28,402,00.

9. Project ID#3728 replaced key parts on the south clarifier drive lit at the WWTP at a
cost of$l1,532.00. . .

10. Project ID# 3710 replaced the unit located at the headwords for the WWTP that
breads down inorganic compounds at a cost of $19,044.00.

11. Project ID# 3713 removed an abandoned underground storage tank from the WWTP
at a cost of $14,919.00.

L
I
I

Mr. Montgomery testified to the improvements that Petitioner made in its water plant.
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1. Petitioner tested and replaced water meters at both of its water treatment plants. This
was done to ensure proper calculation of  Unaccounted for Water at a cost of
$15,452.00.

2. Well #7 has been rehabilitated on two occasions since the last rate case. Well #7 is
the best producing well, but requires high maintenance in order to keep up production.
The total cost of tllis was $l5,l93.00.

3. Project ID# 3373 re-piped backwash lines at water treatment plant #2 at a cost of
$5,582.00.

4. Project ID# 3027 rehabilitated well #4, thoroughly cleaned and the pump and motor
were replaced, at a cost of $18,l75.00. .

5. Project DD# 3549 emergency well repair was done on well #ll at a cost of $5,234.00..
6. Project ID# 3608 high service pump #1 had significant components replaced at a cost

of$l1,449.00.
7. Project ID# 1817 replaced 10 f ire hydrants that were not worldng at a cost of

$39,785.00
8. Project ID# 3824 replaced 40' of  water main on Walnut Hil l  Drive at a cost of

$11, l20.00.
9. Project ID# 3649 rehabilitated well #6 at a cost.of $2l,400.08.
10. Project ID#3881 rehabilitated well #3 at a cost of $9,535.72.

Mr. Montgomery stated that Twin Lakes is committed to addressing some projects as a
part of the Settlement Agreement in Order No. 42488. Twin Lakes agreed to bury the blue
plastic 55 gallon drum of carbon located on Kingsway Drive. This work was completed in a
timely fashion and has been removed Horn view. Additional plants were installed around the
vent pipes that were viewed as a concern by the Property Owners Association. Petitioner also
agreed to resolve landscaping issues by June 1, 2004. Petitioner contracted Grimmer
Construction to restore the areas within the Lakes of the Four Seasons dirt were disturbed by the
force main project back to their natural state. On June 24, 2004, Twin Lakes notified Grimmer
Construction that they were in breach of contract and then hired another contractor to complete
the work, which was finished on November 1, 2004. These areas were later revisited for further
touch up in the Spring 2005 .

3. Testimony of Pauline M. A fern, CRRA. Ms. Ahem, Principal of AUS
:Consultants, testified concerning the. appropriate common equity cost rate that should afford
Petitioner the opportunity to earn on the common eqlulty financed portion of its jurisdictional rate
base. Ms. A fern recommended the Commissionauthorize Petitioner the opportunity to earn an
overall. rate of return of 8.64% (weighted cost of capital) based upon the consolidated capital
.structure at July 31, 2006 of Utilities, Inc., the parent company of Twin Lakes, which consisted
of 58.11% long-term .debt at a debt cost of 6.58% and 41.89% common equity at a common
equity. cost rate of 11.5%. The overall weighted cost of capital is summarized below:

5
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Weighted

Return

3.82%

4.82%

Cost Rate

6.58%

11.50%

Overall Cost of Capital

Capital Structure

Ratios

58.11%

41.89%

100.00%

8.64%

Long-Term Deb

Common Equity
Total

Weighted Cost of Capital

Cost of Common Equity Model Analysis of Two Proxy Groups

Six AUS
Uti l i ty

Reports
Water Cos.

Four Value
Line (Std,
Ed.) Water

Cos.Cost of Common Equitv Models:

9.60%
10.90%
10.60%

14.00% 9`.90%
11 .00%
10.60%
14. 10%

Discounted Cash Flow
Risk Premium
Capital Asset Pricing
Comparable Earnings

10.80% 11.35%Range of Common Equity Cost Rates
Before Business & Financial.Risk Adjs.

0.25%
0. 15%

0.25%

0.15%

11.20%

Business Risk Adjustment
Financial Risk Adjustment

Range of Common Equity Cost Rates
After Business & Financial Risk AL 11.75%

Recommended Common Equity Cost Rate 11.50%

Ms. Ahem explained that because Petitioner is not publicly traded, a market-based
common equity cost rate cannot be determined directly. Therefore, Ms. A fern assessed the
market-based cost rates of companies of relatively similar risk, i.e., proxy group(s) for insight
into a recommended common equity cost rate applicable to PetitioNer.

Ms. Ahem developed and then evaluated two proxy groups of water companies in
giving at her recommended common equity cost rate. She explained her analysis of the proxy
groups reflects current capital market conditions and results iron the application of four well-
tested market-based cost of common equity models, the Discounted Cash Flow (DCF) approach,
the Risk Premium Model (RPM), the Capital Asset Pricing Model (CAPM), and the Comparable
Earnings Model (CEM). Her results derived from each are as follows:
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As shown above, Ms. Ahem concluded that a common equity cost rate range for the two
proxy groups analyzed is 10.80% - l1.50%. Ms. Ahem explained that a business risk adjustment
of 25 basis points is necessary due to Twin Lakes' smaller size and a financial risk adjustment of
15 basis points is necessary due to Twin Lakes' greater financial risk compared to the two proxy
groups. Subsequently, the indicated common eq\ulty cost rate range is 11.20% 11.75%. Ms.
Ahem concluded that an 11.50% common equity cost rate is a reasonable recommendation based
upon the midpoint of l1.48% and is applicable to Utilities, Inc.'s' common equity ratio of 41.89%
.as ofJu1y31, 2006.

b. OUCC 's Evidence .
l . Judith I. Gemmeeke. Ms. Gemmecke, Senior Utility Analyst for the

OUCC, testified regarding the OUCC's adjustments to test year revenues and expenses, the
general revenue requirements, the updated rate base and their recommendation to change the
sewer rate Hom a flat fee to a volumetric rate based on water consumption. Ms. Gemmecke
recommended a 19.35% increase for the water utility and 1.58% decrease to the sewer utility.

Ms. Gemmecke recommended a rate base of $2,178,679 for water and $6,071,559 for the
sewer utility. This included the amount of additional accumulated depreciation from 6/30/06 to
12/31/06. The differences also come from the unamortized income tax credit, worldng capital
and the amount of Contributions in Aid of Construction ("CIAC") reduced by accumulated
amortization of contributed property.

I

I

I

Ms. Gemmecke reduced the purchased power expense (Operations and Maintenance
Expenses) used in the worldng capital calculation by half of the annual amount. Ms. Gemmecke
states thain most cases the full amount of purchased power expense would be removed, but
since Petitioner receives a power bill monthly but bill their customers bi-monthly, she proposes
including half the amount in the worldng capital calculation.

With respect to CIAC, Ms. Gemmecke explained that Petitioner has not amortized the
amount of assets obtained by contributions as an off-set to depreciation of those assets. She
stated that accounting standards require reversing out the depreciation on contributed property
because the utility owner has no basis or "cost" in the asset. Depreciation is charged against
earnings on the theory that the use of capital assets is a legitimate cost of doing business.
Depreciation is an .allocation of the dost of an asset over aperiodof time for accowMg and .tax
purposes. When contributed property is depreciated, expenses increase, net operating income
and, therefore, retained earnings decrease, and shareholder equity decreases.

Ms.  Gemmecke test i f ied that  the Nat ional  Associat ion of  Regulatory Ut i l i ty
Commissioners ("NARUC") system of accounts states the account for accumulated amortization
of CIAC is used "if recognized by the Commission." She explained that the Federal Energy
Regulatory Commission and the Federal Communication Commission require electric, gas and
telephone utilities to reduce the plant account balances to which contributions for customers are
made by the amount of contributions-before applicable depreciation rates are applied. Ms.
Gemmecke also stated that the Internal Revenue Service ("1R3") does not recognize depreciation
of contributed Property in determining taxable income because the taxpayer has no basis in the
properly, thus denied depreciation on the property received as a contribution.

7
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Water Sewer
1Accunmnllated Depreciation |

$1,254,290 $ 2,778,248
Divided By' UPIS I 5,443,812 12,109,707
PrecedeDepreciated 23.04% 22.94%

CIAC $2,061,761 $ 3,734,590
Times: % Depreciated 23.04% 22.94%
AccunnmdatedAmortization ofCIAC $ 475,043 $ 856,802

Ms. Gemmecke explained that Indiana is one of a handful of states that has allowed
.depreciation of contributed property. This policy has a significant drawback because it depends
on the premise that depreciation is for the replacement of plant, which it is not. She stated that
the purpose of allowing recovery of depreciation in investor supplied plant is to allow the utility
a "return at", or recovery 0£ its investment in plant. By allowing depreciation on contributed
plant Twin Ladies' shareholders would obtain recovery of capital for utility plant in which they
made no investment.

.Moreover, to support the proposed policy of amortizing CIAC, Ms. Gemrnecke quoted
iron Financing and Charges for Wastewater Systems, WEP Manual' of  Practice No. 27,
McGraw-Hill, 2005, pg. 243 :

Recovery of annual depreciation on assets that the owner did not supply
the original investment fund, i.e., contributed property, would
inappropriately enrich the owner. State regulaied utilities must exclude
recovery of annual depreciation on all contributed property, although
these utilities own all of their assets regardless of original funding source.

Ms. Gemmecke further explained that the policy of allowing depreciation on contributed
plant may also lead a utility into a negative rate base situation because depreciation reduces rate
'base while the CIAC balance, which would remain the same also reduces rate base. Eventually,
there is no longer plant value to offset the value of the original contribution. She stated that
utilities that have a negative rate base are reluctant to invest in the utility because no return can
be earned on additional investment. .

Thus, Ms. Gemmecke proposed to impute an amount of accumulated amortization of
CMC based on the ratio of  accumulated depreciation to plant. She then multiplied the
percentage bathe amount of CIAC as shown below:

Ms. Gezmmeoke explained that this has the effect of increasing the value of rate base.
Also, if the above ratemaldng treatment is allowed for the rate base, she stated that a reduction to
the amount of depreciation allowed in expenses must also be made via amortization of CIAC.
The net difference between Petitioner's proposed rate base and the OUCC's proposed rate base is
an increase of $320,086 for water and $540,740 for sewer.
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With respect to pro Ronna adjustments, Ms. Gemmecke adjusted Petitioner's test year
water and sewer revenues to reflect two changes from the test year. The inst adjustment
reflected a 13.111 year of revenues for all of Me customers which were added to Petitioner's system
during the test year. The second adjustment reflects the additional customers which were added
to the system between June 30, 2006 and December 31, 2006. Ms. Gemmecke's adjustment
increased Petitioner's test year water revenues from $815,906 to $8185583. The adjustments for
thesewer utility decreased Petitioner's test year revenues from $1,504,196 to $1,485,516.

Ms. Gemmecke also made adjustments to several of Petitioner's expenses. The expenses
included salaries and wages, payroll taxes, employee benefits, rate case expense, depreciation
expense, taxes and Petitioner's adjustment using the consumer price index. The adjustments to
the specific expenses are discussed in more detail below.

Ms. Gemmecke reduced Petitioner's proposed salaries by approximately $27,000. She
stated that Petitioner included two annual salary increases of 4% each ($14,000), one ex~
eMployee ($5,000) and correction of allocation percentages ($8,000). Ms. Genunecke also
questioned the need of  the Regional Director-Midwest and the Administrative Assistant
positions proposed by Petitioner, when, five months after Petitioner filed their case-in-chie£
Twin Lakes still had not filled the positions.

Ms. Gemmecke also proposed adjusting Petitioner's rate case expense to $63,021. Ms.
Gecmmecke testified that Petitioner's case did not justify a legal expense of $85,000. She further
stated that the utility's decisions made this case unnecessarily expensive. As a result, Ms.
Gemmecke proposes the rate case expense include only $30,000 in legal fees.

Ms. Gemmecke explained that Petitioner calculates the amount of customer notice to be
included in rate case expense based on the assumption that they would send out four notices to
each customer. Petitioner acmally sent out only one notice to their customers. Ms. Gemmecke
includes a fourth of Petitioner's customer notice expense in her rate case expense calculation.
Further, because Petitioner utilized electronic Means of service for discovery" Ms. Gemmecke
proposed an adjustment to the cost of postage and copying expense from $12,000 to $200.

Finally, Ms. Gemmecke stated that Petitioner included unamortized rate case expense
from their prior rate Case. Ms. 'Gemmecke testified that prior year rate case expense was fully

. amortized in April 2007, and therefore, there was no unamortized portion to include in the
current rate case. .

Ms. Gemmecke also discussed an adjustment to depreciation expense. Ms. Gemmecke
noted that Petitioner used depreciation rates of 12.5% for vehicles and 25% for computers, while
she used a composite rate of 2.0% for all of the water utility plant and 2.1% for all of the sewer
utility plant.

Finally, Ms. Gemmecke noted that Petitioner currently uses a flat rate for their sewer
utility. She proposed that Petitioner change to a strictly volumetric rate structure based on water
consumption, which would send price signals to Petitioner's customers that will promote the
efficient use of water.
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2. Roger A. Pettiiohn. Mr. Pettijohn, Senior Utility AnalySt for the OUCC's
Water/Wastewater Division responded to the testimony of Mr. Montgomery and reviewed
Petitioner's compliance with the Co1nmission's~Order in its last rate case, Cause No. 42488. In
Cause No. 42488 the Commission ordered Petitioner to file quarterly reports with the
Commission, OUCC, and the Intervenor concerning its inflow and infiltration program. Mr.
Pettijohn stated that Petitioner did file quarterly reports in compliance with the order as well as
evidence of Inflow and Infiltration remediation costs as required. The most recent report tiled
showed $570,288.87 being spent through the 4th quarter of 2006. Twin Lakes also distributed to
.its customers an annual notice as required, and submitted quarterly summaries of complaints
with the Consumer Affairs Division of the Commission. Mr. Pettijohn testified that Twin Lakes
had complied with the Order in Cause No. 42488.

Mr. Pettijohn stated that Petitioner has seven deep wells with capacities from 100 rpm to
a high of 300 rpm.. These wells pump either to a 1.152 mud gravity filtration plant or a 0.500
mud pressure filtration plant. The Petitioner adds chlorine and fluoride at the treatment plants..
Mr. Pettijohn testified that Petitioner has total water storage of 700,000 gallons and the wells and
plants have auxiliary power, and that Petitioner serves approximately 3,100 customers and
pumps an average of 520,000 gallons per day. Mr. Pettijohn explained that Petitioner's growth
over the last four years has been approximately 9%.

MI. Pettijolm stated that source of supply or well capacity continues to be a concern. Mr.
Pettijohn testified that the Petitioner's aquifers appear to be only marginally sufficient to meet
current demand and will prove less so as demand increases. He said that many water works in
Indiana do not develop or retain wells that yield only 100 rpm, three of Petitioner's seven Wells
have a rated capacity of approximately 100 rpm. In addition, well records from Petitioner's last
cause indicated that several of its wells had falling static and pumping water levels. As a result,
Mr. Pettijohn stated that Petitioner recently began to drill test wells in an effort to locate an
adequate alternative water supply. He noted that Petitioner is unable to purchase water Hom
nearby sources: for instance Indiana American, Petitioner's closest wholesale source of supply, is
unable to sell Twin Laces water due to specific restrictions outlined in The Great Lakes - St.
Lawrence River Basin Water Resources Compact.

Mr. Pettijohn discussed Petitioner's Plant, and stated that Petitioner has an extended
aeration plant that processes an average daily flow of 0.656 mgd with a capacity of up to 3.59
mud. The collection system consists of around 30 miles of asbestos cement pipe with Only 3
miles of PVC pipe. There are seven lift stations with 4 miles of cast or ductile iron sewer force
main. Petitioner's system is designed and intended for sanitary only treatment. Because the
collection system is over 40 years old constructed of inferior pipe material and may have
significant residential sump pump inflow, surface and grey water, Mr. Pettijohn testified that
inflow and infiltration is still a problem. .

Mr. Pettijohn testified that Petitioner consistently meets its NPDES discharge permit
parameters issued by IDEM. However, he noted that due to the significant inflow and
infiltration (I&I) problem, the collection system still experiences sanitary sewer overflows as
recently asApril 25, 2007. Petitioner reported this to DDEM alter a 2.5" rain event. He also
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stated that on January 4, 2007, Petitioner reported a "p al bypass" of the plant which resulted
in 300,000 gallons of wastewater to spill into Storey Creek Run. Mr. Pettijohn testified that
Petitioner contended that residential sump pumps connected to the sewer system are exacerbating
its I&I problem.

Mr. Pettijohn stated that the projects Mr. Montgomery testified to are needed and useful
to Petitioner's operation. The cost and completion of each project has been verified through
work order, site inspection, or other records. In an effort to prevent sewage overflows, Petitioner
has installed a lift station and force main designed to stop or minimize surcharging manholes by
diverting flow Hom over 500 homes away from the northeast quadrant or Lake Area, which was
completed and placed into service on September 8, 2003, at a cost of approximately $1 million
dollars. While this improved the surcharging and resulting sewer overf low problem, Mr.
Pettijohn noted that it did not eliminate it altogether.

5

Mr. Petiijohn recommended that:

•

•

Petitioner complete Project ID# 4167, which is a sewer collection system study to
identify source of I&l. Petitioner should provide a copy of the study to the Commission
and the OUCC.
Petitioner should also complete Project lD# 3395, which is the replacement of 1,100 feet
of "dilapidated sewer main that is allowiNg inflow and infiltration into the sanitary sewer
systeln". .
Petitioner complete Project ID# 4163, which is to the rehabilitation and sealing of
"manholes that are allowing inflow and infiltration".
Petitioner continue televising collection mains and perform smoke testing procedures to
identify line fractures and home sump connections.
Petitioner continues filing I&I quarterly reports as stipulated in Cause No. 42488. In
addition, Petitioner should also enclose a Project Detail sheet. This sheet is already
generated internally by Petitioner and will be useful to the Commission and OUCC in
understanding the dynamics, justification, and progress of various I&I projects.
Petitioner modify its website customer-contact-tab to a more user-iiiendly and responsive
approach.

;
x
' .QQ
x

3. .i8dwa;d.R. Kaiihhan. Mr; Katniiman, Senior;OUCc Utility Analyst, provided two
sections of testiniionyin this Cause. The first section descnlbed how Mr. Kauiiznan determined
the appropriate common equity cost rate for Twin Lakes and the second section explained his
criticisms ohMs. Ahem's pmposd cost of equity analysis.

Mr. Kauhnan summarized his testimony by explaining his use of both a Discounted Cash
Flow (DCF) and Capital Asset Pricing Model (CAPM) to estimate Petitioner's costjof equity.

Kauhnan explains that the DCF model is used by investors to detennine the appropriate
price to pay for a particular security, while CAPM is a font of risk premium analysis used to
estimate the cost of capital. The DCF model assumes that the price of a security is determined
by its expected cash flows discounted by the company's cost of equity. Mr. Kaujinan explained
that the company's cost of equity must be greater than its expected dividend growth rate for this
model to be valid. As to CAPM, he stated that model is based .on the premise that investors

iigr
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require a higher return for assuming additional risk. Mr. Kaufman's DCF model produced a
range of estimates from 8.09% to 8.37%, while his CAPM analysis produced a range of
es tates of 7.54% to 9.22%

The combined range of DCF and CAPM is 7.54% to 9.22%. Petitioner's company risk,
which is not in dispute, is 40 basis points (0.40%). With this adjustment die final range is 7.94%
(8.00% rounded) to 9.62% (9.60% rounded). Mr. Kaulinan stated that, in his opinion,
Petitioner's cost of equity is above the midpoint, and recommended a cost of common equity of
.9.15%, which would result in a weighted cost of capital of 7.65% as shown below:

Long-Tenm Debt
Common Equity

Total
Weighted Cost of Capital

Ratios
58_11 %
41.89%

1 of. 00%

Cost Rate
6.58%
g. 15%

Weighted
Return

3.82%
3.83%

7.65%

Mr. Kauhnan explained that his cost of equity estimate is 235 basis points lower than Ms.
Ahem's 11.5% cost of equity estimate due to the use of different inputs into the various models
and the weight each model is given by the witnesses. For example, in Ms. Ahem's CAPM and
Risk Premium analyses, she relies on the arithmetic mean risk premium and gives no weight to
the geometric mean risk premium. In addition, Ms. Ahem. gave considerable weight to her
Comparable Earnings Model while Mr. Kauinan did not use the Comparable Earnings Model.

•

I

Mr. Kaufman explained that the most significant differences between him and Ms. Ahem
can be explained by the following factors:

Ms. Ahem relied too heavily on intermediate term forecasted growth in Earnings Per
Share (EPS) in her DCF analysis and subsequently uses an inappropriately high growth
rate, which overstates the results other DCF analysis.

» Ms. Ahem overstated the forecasted market risk premium in both her CAPM and Risk
Premium analyses.

• Ahem relied solely on the arithmetic mean and ignores the geometric mean to
.estimate her liistorical market risk .premium in both her CAPM and Risk Premium
analyses. Mr. Kauhnan explains that ignoring the geometric mean risk premium
overstated the results of Ms. Ahem's CAPM and Risk Premium analyses.

• Ms. Ahem used a Comparable Earnings (CE) Model that overstates cost Of equity and
includes companies that are not comparable to the water industry. Ms. Ahem's
Comparable Earnings model is 310 basis points higher than her next highest model and
adds approximately 90 basis points to the high end other analysis.

Intervenor 'sEvidence

1. Robert Campbell. Robert Campbell, Community Manager of Lakes of the
Four Seasons ("LOFS"), provided testimony on behalf of the Intervenor. Mr. Campbell stated
there are. three major areas of concern, sewer discharges onto Intervenor's property, health

c.

12.



concerns created by Petitioner's sloppy oversight of its subcontractors' work, and the quality of
water Twin Lakes provides its customers.

Mr. Campbell testif ied that he is aware that for over thirteen years, sewage iron die
manholes in the Twin events. He referenced the
Commission's 1991 Order in Cause No. 39050, Petitioner's prior sewer rate case, in which this
issue was addressed. In that Order, Petitioner was required to perform a comprehensive
engineering study of its sewer utility system within one year from the 'date of the Order. The
Commission also noted that Petitioner's position in the 1991 proceeding was that "it will not add
new sewer customers if to do so would cause additional problems for its exist customers."
The Order also stated that a "preventative maintenance program is needed to check periodically
the entire sewer system for damage, water infiltration, cracks, leaks and settling of pipes" and
ordered Petitioner to tile with the Commission and the OUCC, within six months of the Order,
its preventative maintenance program. Ultimately the Commission found that "the evidence is
more than sufficient to find that the service problems are unreasonable and should be rectified."

Lakes system has overflowed during rain

Mr. Campbell stated that in Cause No. 42488, Petitioner's last rate case in 2004, in which
he testified to the number and severity of sewage backups that LOFS residents continued to
experience through 2004, and that he believed that Petitioner had not rectif ied the service
problems identified from the 1991 rate case. He also noted that Petitioner added a new sewer
customer of significant size, Jerry Ross Elementary School, without resolving the discharge
issues that plagued LOFS. In die 2004 rate case, Petitioner "recognized that there have been past
incidents of sewer discharges within the Lakes of the Four Seasons subdivision and committed to
taddng a variety of steps designed to alleviate this problem." Petitioner agreed to spend at least
$500,000 between 2003 and 2007 on a program designed to diagnose and remediate sewage
discharges, including relining certain portions of sewer mains, and conducting certain lift station
repairs, all "w ith specific actions determined based on Petitioner's business decisions."
Petitioner also agreed to submit quarterly reports explaining the steps taken to address the
discharge issues. In the Commission's Order approving the 2004 Settlement Agreement, the
Commission noted that "of greatest concern to the Commission and the Intervenor, as well as to
Twin Lakes and the OUCC, have been past instances of sewer discharges within the Lakes of the
Four Seasons subdivision." . .

Mr. Campbell continued that while he has no evidence that Petitioner failed to undertake
the projects it agreed to perform .as a result of the last rate case, those projects have not solved
this problem. Petitioner reported that between March 31, 2004 and March 15, 2007, it received
over 90 incident reports &om customers involving sewer service. Of those, at least 45 involve
complaints of sewage bacldng up into customers' homes. In those cases, a rnqority of the
incident reports show a determination by Twin Lakes that backups were not the fault of the
utility. Given Petitioner's long history, Mr. Campbell stated that he could not believe that many
of the problems are not caused by Petitioner's system. According to Mr. Campbell, LOFS
continued to experience smcharging manholes where raw sewage spewed from manholes and
Howed directly into lakes that are used for fishing, boa Mg and swimming. Absent a problem
with the Petitioner's system, a heavy rain event should not result in surcharging manholes. He
stated that since 2004, Petitioner has been cited at least 6 times by.1DEM for sewage overflows,

i
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and despite having known about diesel problems for over a decade, Petitioner still has not fixed
the problem.

Mr. Campbell Stated that he recently became aware of a situation caused by Petitioner
that posed serious potential health hazards to LOFS residents that led him to question Petitioner's
attention and diligence in its operation. In November, Twin Lakes replaced a sewer line on
Kingsway Drive within the LOFS subdiv ision. Twin Lakes hired a contractor that did not
remove the old sewer pipe, instead, broke it up and left it in the ground, commingled with the
back-fill used for the new line. In March, LOFS residents reported seeing broken pieces of the
old pipe on the surface and protruding from where the replacement occurred. On March 27,
2007, LOFS hired DLZ Engineering to inspect the site and to test the pieces of broken pipe. Test
results show that the pieces of pipe contained 26% and 34% asbestos, respectively. Once Twin
Lakes became aware of this, Twin Lakes did nothing more than send out a person to pick up the
large pieces of exposed, broken pipe. In discovery when asked what steps Twin Lakes has taken
to eliminate and ameliorate any future human exposure to asbestos as a result of the repair work,
Twin Lakes responded on April 9, 2007, that it is "not aware of any remaining health hazard
relating to that work."

. MI. Campbell stated that for years LOFS residents have endured poor water quality from
Twin Lakes. He stated that a water softener is an absolute necessity and typically water heaters
will only last three to four years. LOFS's residents are also concerned with the existence of
harmthl substances in the water, including but not limited to E. Coli bacteria. In a discovery
response, Twin Lakes" data only showed that tests were conducted for levels of fluoride, iron,
and chlorine. Mr. Campbell questions whether Petitioner is testing for contaminants that could
be handful to our resident's health.

Mr. Campbell recommended that the' Commission condition any rate relief on the
following recommendations :

1. Order Petitioner to implement a plan within sixty days of the Commission's Order
that will eliminate all sewer discharges of LOFS property within twelve months, and
report to the Commission and the parties in this cause, monthly, on the status of the
plan's IMplementation until the discharging is corrected. As part of this requirement,
Petitioner should be required to identify and report to the Commission why the
preventative maintenance program ordered by this Commission in 1991 and the steps
taken as a result of the 2004 Order have been unsuccessiill .M eliminating sewer back-
ups and surcharging inanholes. These costs should be incurred by Petitioner and not
included iii rate base. This can be done by either, awarding Petitioner an incentive in
the font of an increased annual incremental rate of return for each of the next three
years that Petitioner's system experiences no sewer discharges, Or prohibit Petitioner
from connecting any additional customers until it presents proof to the Commission
and the parties that its system experienced no overflows format least one year. `Mr.
Campbell recommended that the Commission take a more aggressive role in
enforcing its requirements so that sewer discharge issues are actually eliminated.
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2. Order Petitioner to remove all present or future unused underground asbestos-
containing pipe in a manner that does not create a health hazed, and to remediate any
sites where asbestos-containing material is present, consistent with applicable EPA
guidelines.

3. Order Petitioner and its subcontractors to adhere to all state and federal guidelines on
removal of Transite pipe when they do sewer repairs. All sites should be cleaned up to
existing state and federal standards .

4. Order Petitioner to implement measures that reduce the hardness of Petitioner's water
in an effort to eliminate excessive wear and tear on customer's water heaters and
submit quarterly reports to the Commission and the parties to this proceeding on the
status of Petitioner's execution of the plan.

5. Order Petitioner to present proof; on a quarterly basis, that it is testing for and abiding
by all state and federal regulations for safe levels of all chemicals, substances and
contaminants in the potable water supply.

Petitioner's Rebuttal Evidence.

1. Michael T. Drviansld. Mr. Dryjanski's rebuttal testimony directly
addressed the topics Ms. Gemmecke addressed in her direct testimony. He agreed with her
adjustments pertaining to rate base, amortization of CMC, capitalized payroll and customer
normalization adjustment, but disagreed with her adjustments pertaining to salaries and benefits,
depreciation expense, consumer price index adjustment and sewer rate design.

Mr. Dryjanski partially agreed with Ms. Gemlnecke's adjustment for the rate case
expense, except for the adjustment to legal fees. He stated there is no justification to disallow
the actual costs for legal fees, and that Ms. Gemmecke proposed an arbitrary reduction of
$50,000.

With respect to salaries in benefits, Mr. Dryjansld rebuts Ms. Gemmecke's testimony that
two proposed new positions were not needed by Petitioner because five months after they filed
their direct testimony, the positions were still not filled. Dryjansld testified that the positions
had been filled as of June 4, 2007. The reason for the delay in hiring the Regional Director -
Midwest position was because Petitioner had to End someone qualified for the position and go
through all of the various hiring procedures. Regarding the Administrative Assistant (AA)

.position, additional e was necessary because Petitioner hired lionwithin and the new AA
had to train their replacement. In addition, Petitioner under-estimated the amount allotted forth
new positions. While Petitioner estimated an adjustment of $28,409, Mr. Drydansld pestled that
the actual salaries require an adjustment of $37,729. .

Mr. Drydansld disagreed with the OUCC's proposal to use the composite rate for
.depreciation. He still recommended using the 12.5% rate for vehicles and a 25% rate for the
computers. He explained that depreciation is supposed to systematically reduce the cost of the
asset over the useful life of the asset. He stated that using a 2% or 2.1% composite rate implied a

d.

15



useful life of at least 47 years, while the 12.5% rate used for vehicles by Petitioner implied a
useiiil life of eight years, and the 25% depreciation rate for computers implied useful life of four
years.

Finally, Mr. Dryianski discussed the OUCC's proposal to change Petitioner's sewer rate
design from a flat fee to an exclusively volumetric rate based on water consumption. Instead of
accepting the OUCC's proposal, Petitioner proposed a combination rate structure of a.base
charge and a volumetric rate. He testified that the base charge should recover at Ieast 40% of the
revenue requirement with the other 60% being recovered by the volumetric charge based on
water consumption.

2. Pauline M. Ahem, CRRA. Ms. Ahem testif ied that Mr. Kaufman's DCF
cost of equity rates of 8.09% to 8.37% are inadequate because there is no realistic opportunity to
am die market-based rate of return on book value. When Mr. Kaufman's 8.09% and 8.37%

return rate is applied to book value there is no possible way to achieve the growth inherent in the
implied annual total returns related to average market prices of $24,079/$28123 absent a huge
cut in arial cash dividends.

Ms A fern explains that Mr. Kauhnan's CAPM Model is flawed in four respects. First,
Ms. Ahem explained that Mr. Kauiinan incorrectly utilized geometric mean historical returns
and incorrectly utilized the total return on long-term goverNment bonds, instead of income
returns. She explained that only the arithmetic mean tdces the standard deviation of returns
which is critical to risk analysis into account. The geometric mean is appropriate only when
measuring historical peonnance and should not be used .to estimate an investor's required rate
ofretum.

Second, Ms. Ahem testified that both ratemaking and the cost of capital are prospective,
therefore, it is inappropriate to use historical yields as the risk-Hee rate in a CAPM analysis. The
appropriate yield to use as the n`sk-Hee rate is the prospective yield on long-term U. S. Treasury
notes.

Third, Ms..Ahem stated that increasing the number of observations in a regression
generally increases the reliability. of the resulting regression coefficients, including beta Too
many observations especially of daily stock price data, can . introduce distortion into the
regression, acmally decreasing the reliability of the regression coefficients; Ms. Ahem explained
that Mr. Kaufman implied that his use of different sources of beta is necessary becauseValue

~Line's betas appear biased upward. Ms. A fern testified that beta is the slope coefficient of an
ordinary least squares (OLS) regression of individual company market prices relative to a total
market index.

Finally, Ms, A fern discussed Mr. Kaulinan's failure to alsOapply the empirical CAPM to
account for the fact that the Security Market Line (SML) as described by the traditional CAPM is
not as steeply sloped as the predicted SML. Ms. Ahem updated her cost of common equity to
11.40% by applying the same four east of common equity models in an identical manner as in
herdirect testimony using current market data. Ms. Ahem updated hmoverall rate of return to
8.6%. .

I
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4. Settlement Agreement. The parties offered their Settlement Agreement, which
resolved all issues in this Cause. A copy of the Settlement Agreement is attached to this order.

a. Test Year. As approved by the presiding officers in their Dece1nber'20,
.2006 docket entry, the Settlement Agreement reflects the parties' use of a cut-off date for
determining Twin Lakes' rate base of June 30, 2006, and a test year ending December 31, 2006,
with adjustments reflecting changes in Twin Lakes' operations in 2007 that are fixed, known,
and measurable. '

b. Rate Base. The parties agreed to an original cost less depreciation rate
base for each utility, which they agreed is $2,180,964 for the water assets and $6,049,672 for the
sewer assets.

Cost of Capital. There was no disagreement among the parties in their
preiiled testimony that Twin Lakes' cost of long-term debt is 6.58%, or that such debt comprised
58.11% of Twin Lakes' capital structure. Compare Schedule 1, Page 1 of 18 from Petitioner's
Schedule. PMA-1 to Schedule 5 of the OUCC's Exhibit No. 1. The Settlement Agreement
reflects the parties' agreement for settlement purposes only that Twin Lakes' cost of common
equity is to be 10.15%. This results in the following weighted cost of capital to be used in this
case for rate malting purposes:

Class of Capital
Common Equity
Long~Telm Debt

Percent of total

41.89%
58.11%

100%

Cost
10.15%
6.58%

Weighted Cost
4.25%
3.82%
8.07%

d. Approved Return. The Settlement Agreement provides that Twin Lakes
should be authorized to am an 8.07% return on its original cost, depreciated, (1) water utility
rate base of $2,180,964 and (2) sewer utility rate base of $6,049,672 Under the Settlement
Agreement, the net operating income shall be $176,004 in die case of Twin Lakes' water utility
and $488,209 in the case of Twin Lakes' sewer utility.

e, Revenue Adjustments Under Current Rates. As Shown Settlement
Schedule 7of the.parties'settlement, the Parties agreed that two categories of adjustments should
be applied to Twin Ladies test year revenues under current rates. First, they agreed upon a
customer normalization increase of $1,636 for the water utility and a decrease of $20,613 for the
sewer utility. Second, they agreed to add $1,040 to water revenues and $1,933 to sewer revenues
for customer growth &om the end of the.test yea through the rate base cut-off of December 31,
2006.

£ Expense Adjustments. The four-page Schedule 8 of  the part ies'
Settlement Agreement contains the details for 13 proposed adjustments to Twin Lakes'
operations and maintenance expenses during the test year. These 13 categories included wages,
payroll tax, employee benefits, bad debt, rate case amortization, depreciation, amortization of
contributions in aid of construction ("CLAC"), utility receipts and federal and .state income taxes.

c.
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g. Depreciation Rates. Twin Lakes accepted as part of the Settlement
Agreement the OUCC's position that one composite rate should apply to all of Twin Lakes'
depreciable utility assets in service. The parties agreed that dirt rate should be 2.0% for all water
plant and, consistent with this Commission's current standard depreciation rate, 2.5% for all
sewer plant. Based upon these depreciation rates, pro forma annual depreciation expense was
$299,003 for the sewer utility and $107,050 for the water utility.

h. Amortization of CIAC. Twin Lakes accepted as part of the Settlement
Agreement the OUCC's position with respect to amortization of CIAC.

i. Return Under Current Rates. The Settlement Agreement provides that
Twin Lakes should be allowed to increase its water rates $198,485 and its sewer rates $67,463.
The resultingrates as agreed upon in the Settlement Agreement, reflecting a 24.02% increase in
water rates and a 4.52% increase in sewer rates.1

5- Service Qualitv Issues. At the field hearing, customers offered verbal testimony
critical of aspects of TwinLadies' service since its last rate case. Some of these customers, as
well as other customers, also submitted written and/or visual evidence describing discharges of
untreated sewage, including pictures purporting to represent instances of discharges into the
Intervenor's lakes, and backups into customer'.s basements. These concerns were also raised
within the Intervenor's pre-settlement testimony.

Paragraphs 5 through 7 of the Settlement Agreement reflect the parties' resolution of the
Intelvenor's issues. Of greatest concern to the Commission and the Intervenor, as well as to
Twin Lakes and the OUCC, have been instances of sewer discharges from manhole #307. While
Twin Lakes' ongoing investments have reduced the instances of sewer discharges in the rest of
its system, such that during the 22 mondms from August, 2003 until June, 2005, there were no
reported instances of sewer discharges, Twin Lakes has committed to making further investment
intended to eliminate during normal operating conditions discharges from manhole #307 and the
nearby manhole #306. The Settlement Agreement also calls for Twin Lakes to pay $5,000.00 to
the Intervenor, spread over two years, for purposes of re-stocking with Tish one or more of the
lakes within the l.ntervenor's subdivision.

6. DiscusSion and -Findings. Pursuant to the Commission's procedural rules, and
prior determinations by this Commission, a settlement agreement will not be approved by the
Commission unless it is supported by probative evidence. 170 lAC 1-1.1-17. Settlements
presented to the Commission are not ordinary contracts between private parties. United States
. Gypsum, Ire. v. Indiana Gas Co., 735 N.E.2d 790, 803 (Ind. 2000). Any settlement agreement
that is approved by the Commission "loses .its status as a strictly private contract and takes on a
public interest gloss."Id. (quotingCitizens Action Coalition. PSIEnergy, Ina, 664N.E.2d 401,
406 (Ind. Ct. App. I996)). Thus, the Commission "may not accept a settlement merely because
the private parties are satisfied, rather [the Connnission] must consider whether the public
interest willbe served byacceptingthe settlement." Citizens Action Coalition, 664N.E.2d at 406.

1 The water rate irfCrease was calculated using the incorrect gross revenue conversion factor. See Note 4, in}9a.
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Furthermore, any Commission decision, ruling or order - including the approval of a settlement
must be supported by specific findings of fact and sufficient evidence. United States Gypsum
735 N.E.2d 790 at 795 (citing Citizens Action Coalition v. Public Service Co., 582 N.E.2d 330
331 (Ind. l99l)). Therefore, before the Commission can approve the Settlement Agreement, we
must determine whether the evidence in this Cause sufficiently supports the conclusion that~the
Settlement Agreement serves the public interest

Before addressing the issues raised in the present Cause, we will provide the background
of Twin Lad<e's past rate cases. On April 17, 1991, 'the Commission, in Cause NO. 39050
approved 23.14% and 64.84% increases to Twin Lad<e's water and sewer rates, respectively. The
Commission also noted that while there was little dispute as to the rate increases, "there was
extensive evidence concerning service problems allegedly incurred by Petitioner's customers
In re Petition of Twin Lakes Utilities, Inc., Cause No. 39050, 1991 PUC Lexis 128, at *34 (Apr
17, 1991). Accordingly, the Commission required Twin Lances to conduct an engineering study
of its sewer system and establish a preventative maintenance program to periodically check the
sewer system for damage and infiltration. The Commission also found that Petitioner'scleaning
program whereby Petitioner would clean ten percent of its sewer system annually was "not
adequate," and that the sewer system deficiencies noted in the 1990 Pitometer smoke testing
report should be "immediately corrected." Id. at *57

Most recently,' in Cause No. 42488 (Mar. 31, 2004) ("2004 Order"), the Commission
approved a Settlement Agreement between the parties that are involved in the present case. In
that case, the Commission approved a settlement that provided a 9.07% and 40.89% increases to
Petitioner's water and sewer laths, respectively. In addition, Petitioner committed to spend
$500,000 on an inflow and iniiltiation remediation program through 2007, "to further diagnose
and remediate residual instances of inf low and inf iltration (I&I) into its sewer system, as
warranted." 2004 Order at 4. In its Order, the Commission noted that customers complained of
sewer discharges that had been ongoing since its prior rate case

CIAC Adjustment. Before addressing the service quality issues that have been
raised in this Cause, we first address the proposed treatment of CIAC. The OUCC proposed, and
Petitioner accepted, an adjustmeNt to amortize CIAC. This adjustment consisted of two
components: the .amortized CIAC expense reduced Petitioner's depreciation expense on its
income statement, and:.Petitioner's rate "base increased by $475,043 for water and $856,802 for
sewer as "accumulated amortization of CIAC

The Commission has addressed the issue of amortizing CIAC on several occasions, most
recently in Petition oflndiana-American Water Co., Cause No. 42520, at 91-93 (Nov. 18, 2004)
As the Commission explained in that Order, Indiana's current policy of allowing depreciation on
CIAC is consistent with the broader goals of Indiana Code Section 8-1-2-19. In Indiana
American, the Commission declined to adopt the OUCC's position to amortize CIAC, although
the CommiSsion did recognize that amortizing CIAC may be considered for a troubled utility or

TwinLakes also sought a rate increase in 1992, which was limited to its water rates. See In re Petition ofTwin
Lakes Utilities, Inc., CauseNo.39573, 1993 PUC Lexis 106 Mar.10, 1993)
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utilities with small rate base. Howeveij, at the hearing in this Cause, Ms. Gemmecke stated that
those concerns are not present ~with Petitioner.

The Presiding Off icers also questioned MS. Gemmecke concerning the proposed
"accumulated amortization of CIAC," which provides a nearly $1 .3 million dollar increase to the
combined water/sewer rate base of Twin Lakes. Although she described this increase to rate
base as a remedy for "intergenerational inequities," we are not convinced that this proposed
treatment does not constitute retroactive ratemaldng. Typically, when CIAC is amortized the
amortized amount reduces the revenue requirement. At the same time, the same amount is added
into rate base. Over time, the amount added to rate base will accumulate and offset, to some
extent, CIAC. The Settlement Agreement's treatment of CIAC, and specifically, the $1.3 million
of accumulated amortization, in essence gives Petitioner over eleven years worth of amortized
CMC at once. At the same time, Twin Lakes' customers have not received the benefit of
amortized CIAC, through a reduction of the revenue necessary, for the past eleven years.

Accordingly, the Commission does not accept this aspect of the Settlement Agreement.
Petitioner indicated in its response to July 10, 2007 Docket Entry that it would not have accepted
the OUCC's proposed treatment of CIAC absent the provision of accumulated amortization. As
we stated in the Indiana-American Order, we are not averse to reconsidering our existing policy
after careful consideration. However, even without the accumulated amortization, the evidence
of record does not convince us to depart from our long-standing policy on CIAC depreciation in
this Cause.

B. Rate Base and Revenue Requirement. With these changes, Petitioner's rate
base is shown 'm the following table:

Rate Base

Description Water Sewer

Utility Plant in Service as of 6/30/06
UPIS items added 7/1/06 - 12/31/06

$ 5,113,324
209,419

$11,649,676
382,124

Less: AccuMulatedDepreciation
Net uti l i ty Plant inService

(1,200,765)
4,121,978

(2,652,667)
9,379,133

Add: Capital items added 7/1/06 - 12-31-06 net
of retirements (not posted to books)

AccuMulated Amortization of CIAC
121,069 77,907

Less: Additional Dept. through 12/31/06 (6 mol) (53,525) (149,502)

Contributions in Aid of Construction (2,061,76l) (3,734,590)

Deferred Income Taxes (430,947) (389,717)
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Unamortized Income Tax Credits (41,863) (41,050)

Customer Deposits

Add: Working Capital

(765)
1,654,186

51,735

(750)
5,141,431

51,439
\

Total Rate Base $ 1,705,921 $5,192,870

The pro-forma revenue and expense amounts are shown in the table below:3

Revenues Residential

Revenues Commercial
Late Fees .
Miscellaneous Revenues
Connection Meter Fees
New Customer Charge

NSF Charge
Cut-off Charge

Total Operating Revenues

Water
$984,778

15,878
9,552

(18)
227

3,282
121
290

1,014,110

Sewer

$1,5048852
55,467

8,048

(17)
223

3,218

119
285

1,572,195

485,981
5,802

466,123
9,027

Operations and Maintenance
Bad Debt Expense
Taxes Other Than Income:

IURC Fee
Property and other general tax
Real .Estate Tax
Personal Property Tax
Utility Receipts Tax
Franchise Tax (SOS report)

1

1,077
94,625
10,015

109,482
14,109

2

1,648
92,789
9,820

107,357
21,878

2

Depreciation
,Amortization of CIAC
Amortized Investment Tax Credit
Income Taxes - Federal
Income Taxes - State
Total Operating Expenses

Net Operating Income

107,050 299,003

(567)
37,350
11,516

876,442
$13488

(1,304)
113,692
33,095

1,153,130
8:419,g§5

3 In addition to the changes that result iron the disallowance of the Amortization of CIAC, the deduction for "Taxes
Other Than Income (other than URT)" in the sewer tax calculation was changed to $211,536 from .
$222,547. This change was made because it was apparent that the Utility Receipts Tax (URT) was included in
.the $222,547 total Taxes Other Than Income in the Settlement Schedules when it should have been excluded,
while the Real Estate Tax amount of $9,820 was not included in the tom for Taxes Other Than Income but
should have been.
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Water (13,500 ,gallons Sewer (flat rate)
Current bimonthly charge $43.74 $80.53
New bimonthly charge $53.47 $84.59

Petitioner's revenue requirement is calculated as follows

Revenue Requirement
Water Sewer

Original Cost Rate Base
Times: Weighted Cost of Capital

705.921
8.07%

192.870
8.07%

Net Operating Income Required
Less: Adjusted Net Operating
Income

137.668 419.065

(29,113) (374,660)

Additional NOI Required 108_555 44.405

Gross Revenue ConversionFactor 1.6933
$

1.6933

Recommended Revenue Increase 75

Percent Increase 22.249

The billing impact for  a residential customer on a 5/8 inch meter , based on 13,500 gallons of
usage bimonthly for water utility customers, is shown on the following table

Service Quality. The Commission remains concerned with the overf low
prob1ems.Petitioner has experienced with its sewer system. The Commission first addressed
these problems in Cause No. 39050, 1991 Ind. PUC Lexis 128 (Apr.. 17, 1991) ("1991 Order")
In that Cause, we noted the infiltration problems with the sewer system resulted in ovedlows
from inanholes .and sewage -backups into basements. As reSult, we ordered Petitioner to
undertake an engineering study of its sewer system and develop a preventative maintenance plan
to periodically check the entire sewer system for "do;mage, water infiltration, cracks, leaks and
settling of pipes." 1991 Order at *57

In Petitioner's last rate case in Cause No. 42488 Mar. 31, 2004) ("2004 Order"), the
Commission approved a settlement by which Petitioner committed to invest $500_000 into its
sewer system to remedy infiltration Problems. We stated that the "installation of a new sewer

The settlement schedules for the water utility reflected "Additional NOI Required" of $114,800 multiplied by the
"Gross Revenue Conversion Factor" of "1.6933." However, the actual gross revenue conversion factor used in
the settlement schedules calculation was 1.72896 The revenue increase calculation in the Order used a Gross
Revenue Conversion Factor of 1.6933
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force main in August, 2003, is anticipated to significantly reduce if not eliminate such
discharges." 2004 Order at 4. As part of the settlement approved in the 2004 Order, Petitioner
committed to submit quarterly reports as to its progress in addressing the infiltration problems.

in this Cause, Petitioner again is facing continuing infiltration problems, resulting in
surcharging manholes, sewer backups into resident's basements, and untreated sewage flowing
into nearby waterways..While the Settlement Agreement calls for the remediation of two
manholes, "Twin Lakes continues to face the fact that much of its system is still comprised of
Transite pipe that is prone to failure with age..." Petitioner's Verified Response to Docket Entry
Questions, at 2. The 1992 Engineering Study recommended the installation of flow monitoring
devices "[i]f problems associated with inflow and infiltration persist following manhole repair,"
and that "[a]reas requiring attention are easily identified from the flow intimation obtained."
Petitioner's Ex. 8 at 13. Petitioner further stated "that all the repairs called for in the 1992
engineering study have been made." Petitioner's Verified Response to Docket Entry Questions,
at 2. It is unclear why Petitioner has been unable to resolve the continued problem of infiltration
in the fifteen years following the 1992 study, two Orders from this Commission specifically
addressing this problem, and a significant amount of resources Petitioner has devoted to this
issue.

Accordingly, the Commission establishes a subdocket proceeding to address the
continued infiltration problems with Petitioner's sewer system, pursuant to Indiana Code Section
8-L2-58. The subdocket shall be assigned Cause Number 43128 Sl and captioned as follows:
"IN THE MATTER OF THE COM]VlISSION'S INVESTIGATION OF TWIN LAKES
UTILITIES, lnc.'s SEWER SYSTEM INFLOW AND INFILTRATION." While the
Commission is fully aware that the planned remediation of Manhole #307 should address the
surcharge issues, it appears Petitioner's Transite pipe is a significant contributor to the underlying
infiltration problems. Twin Lakes acknowledged as much in its July 16, 2007 Verified
ReSponses to Docket Entry Questions: "Twin Lakes continues to face the fact that much of its
system is still comprised of Transite pipe that is prone to failure with age." It is apparent that
Twin Lakes must take a more active role in addressing the infiltration problem rather than what
has historically occurred through attempts to remedy problems following significant customer
complaints. The purpose of the subdocket will be to examine the appropriateness of prioritizing
the replacement of Transite pipe based on the flow data from flow monitoring devices discussed
in the 1992 Engineering Study. If that data is not available, the subdocket shall examine an

. appropriatetimei:i'ame "for the installation of flow monitoring devices or other monitoring
activities and a timeframe for collecting data that would demonstrate the areas in which
infiltration is occurring. In addition, the subdocket will address whether an increase in the
current cleaning schedule of its sewer system, on a .percentage of system cleaned .per year, would
be appropriate.

Finally, although we find that Petitioner's sewer revenues should increase by 5.04%,
Petitioner shall not implement its sewer rate increase until it completes the remediation project
with respect to Manhole #307, which is the surcharging manhole depicted in the photographs
submitted to the Commission at the yield hearing and in Intervenor's case-in-chie£ This should
provide Petitioner additional incentive to quickly address the overflows associated with that
manhole, and is appropriate given the service problems Petitioner's customers have faced.
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.D. Approval of Settlement Agreement. Wide the modifications noted herein, the
Commission f inds that the terms of the Settlement Agreement are generally reasonable,
supported by Me evidence of record, and are in the public interest. With regard to future citation
of the Settlement Agreement, we find the Settlement Agreement and our approval of it should be
treated in a maimer consistent with our f inding in Richmond Power & Light, Cause No. 40434
(Mar. 19, l997) and the terns of the Settlement Agreement regarding its non-precedential effect.
The Settlement Agreement shall not constitute an admission or a waiver of any position that any
of the parties may take with respect to any or all of the items and issues resolved therein in any
future regulatory or other proceedings, except to the extent necessary to -enforce its terms.

IT Is, THEREFORE, ORDERED BY THE INDIANAUTILITY REGULATORY
COMMISSION that:

The Settlement Agreement attached hereto is approved as modified herein.

2. Twin Lakes shall be allowed to increase its water rates by 22.24% on an across-
the-board basis. Prior to placing these rates into effect, Petitioner shall file a revised tariff with
the Commission's Water/Sewer Division. These rates are effective for applicable water service
on and alter Water/Sewer Division approval of the tariff

3. Upon filing, in this Cause, a verified statement that the remediation project for
Manhole #307 is completed, Twin Lakes shall be allowed to increase its sewer rates by 5.04% of
an across~the-board basis. Prior to placing these rates into effect, Petitioner shall File a revised
tariff with the Commission's Water/Sewer Division, These rates are effective for applicable
sewer service on and alter Water/Sewer Division approval of the tariff

4. A subdocket is hereby established to address the inflow and infiltration issues
associated with Petitioner's sewer system. In order to address procedural matters and the
iNformation that is available or should be obtained, the Commission shall conduct a Technical
Conference at 1:30 on February 28, 2008, in Room 222, National City Center, Indianapolis,
Indiana. Appropriate staff should be present to participate in the discussion.

"Ì his.Q;jdgrsiball he ¢ffeQtiv¢ on and a11er.the.date omits =approvad.

GOLC. LANDIS., AND SERVER CONCUR: HARDY AND ZIEGNER ABSENT:

APPROVED: JAN 1 6 2008

I hereby certify that the above is a true
and correct copy of the Order as approved.

4 4 , Howe,
Secretary to the Commission

b u J

5.

1.
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STATE OF INDIANA

INDIANA UTILITY REGULATORY COMMISSION FILED
IN THE MATTER OF THE PETITION OF )
TWIN LAKES UTILITIES, INC. FOR AN )
INCREASE IN ITS R.ATES AND CHARGES )
FOR WATER AND WASTEWATER UTILITY )
SERVICE )

JUL 8' a zoo?

Ir~il8IAnA UTILITY
2CAUSE no. 431 l§EGuL»\T©Ry COMMISSION

SETTLEMENT AGREEMENT

The undersigned parties ("Parties"), in compromise and settlement of the issues in

this Cause,enter intothis settlement agreement("Settlement"), pursuant to which they agree that:

Water Utilitv Income under Current Rates, Petitioner's pro forma water

utility operating revenue was $830,300 under current rates. Operating and Maintenance

Expense, including bad debtsexpense and after pro forma adjustments was $491 ,868. Taxes

other than Income Tax, including property tax, IURC fee, and utility receipts tax totaled

$226,566. Depreciation, net of amortization of Contributions in Aid of Construction was

$65,815. Amortization of Investment Tax Credit was $(567). Federal and state income tax

expense was $(11 ,389) and $(2,039) respectively. This resulted in total pro forma operating

expenses under current rates of $769,095 and a net operating income of $61 ,204 as shown in the

.schedules attached hereto as Appendix A.

AgreedWater.Rate Increaser Petitioner should beauthorized to revise its

water utility rates to produce $176,004 of net operating income, which will require $ I 98,485 of

additional water utility operating revenues over test year proforma "revenues,a 24.02% increase

in water utility revenues. The increase, computed as shown in Appendix A,is basedon an

original cost depreciate water utility rate base of $2,180,964 and a rate of realm of 8.07%,

reflecting a 10.15% cost of equity and a 6.58% cost of long term debt. The $114,800 difference

1
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between proforma net operating income under present rates of $61 ,204 and Petitioner's

authorized operating income of $176,004 was convened to a revenue increase by using a revenue

conversion factor of16933,as shown on Sch. IW of Appendix A. The water rate increase

authorized .should be across the board by an equal percentage to all customers.

3. Sewer Utility Revenue and Expense under Current Rates. Petitioner's pro

forma sewer utility operating revenue was $1 ,497,005 under current rates. Operating and

Maintenance Expense, including bad debts expense and after pro forma adjustments was

$475,106. Taxes other than Income Tax, including property tax, IURC fee, and utility receipts

tax totaled $233,378. Depreciation, net of amortization of Contributions in Aid of Construction

was $205,639. Amortization of Investment Tax Credit was $(1,304). Federal and state income

tax expense was $106,255 and $30,966 respectively. This resulted in total pro forma operating

expenses under current rates of $1>048,638 and a net operating income of $448,367 as shown in

the schedules attached hereto as Appendix A.

4. Agreed Sewer Rate Increase. Petitioner should be authorized to revise its

sewer rates to produce $488,209 of net operating income, which will require $67,463 of

additional sewer utility operating revenues over test year revenues, a 4.52% increase in total

sewer operating revenues. This increase, as shown in Appendix A, is based on a sewer utility

rate baseof $6,049,672 and a rateofretum of 8.07%, reflecting a 10.15% cost of equity and a

6.58% cost oblong term debt. The proforma net operating income difference of $39,842 was

converted to a revenue increase by using a revenue conversion factorof 1 .6933. See Sch. IS of

Appendix A. The sewer rate increase authorized should be across the board by an equal

percentage to all customers. Petitioner should also continue to use its present billing

Methodology rather than convert to a volumetric billing methodology based on water

2
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coNsumption. Petitioner agrees that as part of its next genera] rate case, Petitioner shall provide a

study to support a volumetric rate for sewer service for consideration by the Commission.

Remediation of Sewer Discharges. Petitioner recognizes an ongoing

problem of sewer discharges from two of the manholes on its system, Nos. 306 and 307, within

the Lakes of the Four Seasons subdivision. Petitioner has engaged engineers to study this

problem and design a solution ("Remediation Project"), toward the end that discharges firm

these manholes will be eliminated during normal operating conditions. Normal operating

conditions do hot include, among other things, grease or any other foreign objects causing

obstructions in any of the lines leading to these manholes, Twin Lakes has agreed to complete

the design of the Remediation Project and file for construction peer:mit(s) with the Indiana

Department of Environmental Management by February 28, 2008, with the bidding process

expected to be completed within sixty days of Twin Lakes' receipt of all necessary permits for

the Remediation Project. Twin Lakes has acknowledged that dine is of the essence and agrees to

proceed With due diligence in order to complete the Remediation Project by December 31, 2008.

To the extent matters beyond Twin Lakes' control cause a delay in the permitting and/or

construction of the Remediation Project, then the December 31, 2008, completion date would be

extended accordingly.

Subsequent Rate Relietl Twin Lakes agrees that, if it initiates a general

request to increase its sewer rates in another case prior to completion of the Remediation Project

and after implementing the rate adjustment called for in the Parties' settlement of the instant

cause then higher sewer rates resulting *Bom such a subsequent rate case would not take effect

until completion of the Remediation Project. The Remediation Project will be considered

complete upon inspection by Twin Lakes and release from construction to operations.
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Restocking of Lakes. Twin Lakes agrees to make two payments of

$2,500.00 each to the Lakes of the Four Seasons Property Owners' Association ("LOFS"), with

the first payment to be made within thirty days of the issuance by the Indiana Utility Regulatory

Commission of a final order accepting the Parties' settlement of this cause, and the second

payment to be made within twelve months of the first payment, for a total payment amount of

$5,000.00. LOFS agrees to use thesepayments to restock with fish one or more lakes within the

LOFS subdivision.

Remedv for Breach. Should LOFS conclude that Petitioner is in breach of

this Settlement, LOFS may seek redress firm either a court of general jurisdiction or the Indiana

Utility Regulatory Commission for such alleged breach.

Support for Settlement. The Parties agree that this Settlement is in the

public interest and that the Indiana Utility Regulatory Commission ("Commission") should enter

in the form proposed by the Parties a final order approving this Settlement. The testimony and

exhibits preiiled in this Cause, along with the preiiled settlement testimony accompanying this

Settlement, constitute sufficient evidence to support this Settlement, and such testimony and this

Settlement should be admitted into evidence, The Parties hereby waive cross-examination of the

witnesses giving such testimony.

10. Non-Precederitiad Effect. This Settlement is entered into solely for

purposes of this cause and shall not be cited by any Party against another Party in any future

proceeding other than for the purpose of enforcing the rems of this Settlement.

11. Commission Approval of Settlement. If the Commission does not approve
is

this Settlement without a material change unacceptable to the Parties, this Settlement shall be

null and void.
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Entered into as of the ad day of July, 2007.

OFFICE OF UTILITY CONSUMER
COUNSELOR

By: //
D  L e ] , LeVay, Att'y No. 22184~49
Assistant Consumer Counselor

TWIN LAKES UTILITIES, INC.

By:
r

"\.

Clayton C miller, Att'y No. 17466-49
B A K E R ANIELS, LLP
300 n. Meridian St., Suite 2700
Indianapolis, IN 46204

. Tel: 317.237.1444 4
Fax: 317.237.1486 '.
email: ccmil1er@baLkerd.com

LAKES OF THE FOUR SEASONS PROPERTY
OWNER'S ASSOCIATION

By: 'QNikki ...Shoal . try . 1»6 09 .
Boss m¢1<1nnEaa&1=:3xN P
2700 First Indiana Plaza
135 n. Pennsylvania street
Indianapolis, IN- 46204

Att'yn 116509-41
M s  L L P
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6/28/2007 Sctdemen!

Schedule IW

Page l off
TWIN LAKES unLmEs, mc.

CAUSE no, 43128

OUCC's RevenueRcquixeunzat

Water

Schedule

Refucamce

KW

5

Per

OUCC

so, l78,679

7.65%

166,669

72,21 I

Per

Settlement

52,180,964

8.87%

176,004

61,104 KW

94,457

L6933

S164,04 I

114.800

1.6933

5198,485

I W .;

~

Descrimian:

Original Cos! Rate Base

Times' Weighted CDS ofCapi!al

Net Opczating Income Required

Less: Adjusted Net Operating Income

Amount m Balance to Petition's rumbas

Additional NOI Required

Gross Revenue Confusion Factor

Recommended Revenue Increase

Petitioners CaMlated Percentage Increase (dad request #44)

OUCC Pcxcemage Increase Calculated

Suppl¢m=n\a\
Petitioner

S I ,858 ,593

8.64%

160,582

(53,l63)

17

2 I3,762

1.81730

$388,470

48.36%

48.30% l9.85%
'1"'

24.02%

Rate lmpaa - 13,500 gallons bimonthly:

Cumant

$43.74

Supplanmtal
Petitioner

$64.89
$32.44

OUCC

$52.42

$26.21

Settlement

$54.24

sz7/ zAvg, per.month

Gross Revenue Cnmvession Factor:

Proposed

Rates

By Petitioner

$364,493

2,104

Supplemental

Petitioner

$388,470

2,242

Proposed

Raxcs

By OUCC

S164,04 I

949

Proposed

Rails

Settlement

$198,485

I u I49

x

2

3

4

5

6

()_l052098% 387 413 174 211

Z

DescIiption

Gross Rzvcnue Change

Bad Debts Charge

Subtotal

IURC Fee (2007 Fiscal Year Ending)

Subtotal

State Utility Receipts Tax (l.4% of line 3) 5,073 s,4o1

Factor

Proposed By

o u c h

100.0000%

0.5788%

99.4212%

0.l062%

99.3150%

z3919% z,2s3 2,763

7

8 30,344

12,136

32,336

97.923 I %

X.44\8% \31848 16,756

31,165
9

10

Subtotal

Stale Adjusted Gross Receipts Tax (B.5%of lim:5)

Utility/Commi§ion Tax (Pct. w/p [e]) (14% of lines)
Unlamwn amount to balance (approx. 8% of revenue increase)

Subtotal

Federal Income Tax (at34%) 196,925 113,959

89.48!4%
30047J7% 49,907 60,337

Change In Opiating Income $207,527 $213,763 59.05T7% $96,879 $117121

12 Grass Revenue Conversion Fodor I .6933

;.

l=

a»

Settlement Final Schedu!es.xls
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6/28/2007 Settlement

Schedule IW

Page2 of 2

TWIN LAKES \memEs. INC
CAUSE no. 43128

Reconciliation of Na Ovwifnz Income Staxesnenx Ad

Pa
Description Petitioner Scttleman

Opcxaring Revenues:

Water Rzvumcs - Residential $1.636

Total Operating Revenue

14.343

10.088

Salads & Wages
New employees allccarnd w/taxes and benefits
Payroll Taxes
Employee Benefits
Opiating Exp chg to Plant
Consumer PriceIndex lnaease
Amortization oRate Case Expense
Must Riding Allocdtidn
Bad Debts Expense
[URC Fee
Utility Receipts Tax
Depreciation
Axnonization ofCcnm'butions in Aid of Construction
Income Taxes .. Federal
Income Taxes .. State

(12,287)
(6,709)

(100604)
(6,709)

(11 Less)
(38,969)

(25,055)
(9,873)

(41,235)
(53,314)
(Zi ,960)

(75,055)
(9,873)

(41-235)
(59,029)
(23,522)

Total Orpexatirig Expense (41,474) (164,332) u53,3>_s)

Total Net Opcradng Income Adjustments S44 $167,009 Sl56.002

Settlement- Final Schedules.xls



6/28/2007
Seulemem:

Schedule IS

Page 1  a f t

Two lAKES umrrres, mc.
CAUSE no. 43128

OUCC's Revenue Requirement

Sewer

Supplemental

Pa it iona
Per

Settlement

86.049,67z

8 . 0 7 %

Sch

R e f

I S

5

6 8

Desuiotion:

Original cos; Rate Base

Times: Weighted Cost ofCapital

.Net Operating Income Required

less: Adjusted Net Opaatiitg Income

Amount to Balance to Petitioners numbers

Additional NOI Required

Times: Gross Revenue Convulsion Factor

Recommended Revenue Increase

Penilionefs Calculated Patamtzgc lnaease (data request #44)

OUCC Pexvseulage Increase - Calculated

Percentage Increase Requested

S5.530,819

8.64%

471,863

322,148

l1 5

155,830

1.75630

$273,684

13-848

Per

o u c c

$6,071 ,559

7.65%

464,474

47B,392

0

(13317)
1.6933

($23,566)

488,209

448.361

e

39,842

1.6933

$67,463

is

19.73%

-1.58%

-1.58%

4.52%
4.52%

Rare Impact

Cunt rt
Supplemental

Petitioner
Per

O UC C

. Per

Settlement
Rzsidcntial (Flat Rat: -
bimonthly)
Commercial

80,53

200% of Water' bill

13,500 bi~mcm¢hYy gallons

S96.4Z sa4.17

S7/ .s5

Gross Revenue Conversion Factor

Purposed

Rates

By Petitioner

$253,217

1,462

Supplemaxlal

Pckitionct

$273,684

1 _so

Pmp o s d
Rates

B y O U C C
(523,566)

(136)

Proposed

Rates

Settlement

$67,463

390

1

2

3

.4

5

6

Description

Gross Revenue Change

Bad Debts Charge

subtotal

IURC Fee (2007 Fiscal Year Ending)

Subtotal

State Utility Receipts Tax (l.4% ofline3)

0. I062% 269 291 (25) 72

$3,524.58 3,809

Facto!

Proposed By

O UC C

100.0000%

0.5784%

99.421654

0 . l0 6 2 %

993 x54%

I .39 l9% (328) 939

7

8
97.9235%

8.44l b%$21,076.79
$8,430.72

22,780

9,112
( L 9 8 9 ) 5,695

9

10

Subtotal

Start Adyusaed Gross Receipts Tax (8.5%of line 5)

Utility/Commission Tu(P4 alp [¢D (14% of lim: 7)
Unlamlwn amount to balance (approx. 8% ofrcvznue increase)

Subwral

Fedela\ income Tax (at 34%) $74,274.61 80,278
B994817%

30.423s% (7,170) 20,525

Change In Opcx-ating Income
59.0579% (513,917) $39,842

12 Gross Revenue Conversion Factor
1.6933

g

I

Settlement - Final Schedu-les.x5s

1.
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Settlement
scheat is

Pages off

TWIN IAKES UTILITIES, mc.
CAUSE NO. 43128

M a
Reconciliation of No! Opauxing Inccuuc Statement Adjustments

f

Description:
Supplclnental

Petition'
Per

OUCC
Pa

Scitlcmax!

Opcxating ilcvcnues:
Sewer Revenues - Residential (520,613) (518,680) (s18,680)

Total Opciating Revenue (20,613) (18,689) (18,680)

Operating EXPCIHSCSI

65,434 6,053

4,341
6,249

242
8,431
1 ,655

Salads & Wages
New employees allocated w/iames and bcne6ls
Payroll Taxer
Employee Bcnciits
Opcxating Expense chg to Plant
Conslumer Price Index lncxrasc
,Amortization oi'RateCast Expense
Metz: Reading Allocation
Bad D¢=brs Expense
IURC Fee
Utility Rmcipfs Tax
Deprcciaxion
Amortization ofClAC
Income Taxes .. Fedual
Income Taxes - State

21,352

(26,481)
(22,998)

Sm
0

(664)
0

(12,049)
6,709

x97

(20)
(45,302)
(6,543)

(78,426)
35,224
(3,738)

6,493
14,064

771
0

(820)
0

(I0.399)
6,709

197
(20)

(45,302)
4x,z97

(93369
20,188
(7,847)

Total Operating Expulse 58,725 (68,033)

TotaINct Opsmling Income Adjusuncnis (379,338)

(98958)

$79,8?8 $49,353

Sememeni Final Schedulesads



Settlement

Schedule 2

Page 1 off
TWIN LAKES UTILITIES, INC.

CAUSE NO. 43128

Balance Sheet as of lune 30, 2006

Assets and Other Debits:
Fixed Assets:

Utility Plant In Service
Less: Accumulated Depreciation
Net Utility Plant kt Service
Acquisition Adjustment
Acc um. Amortization of Acquisition Adj.
Construction Work In Progress
Total Utility Plant In Sen/ice
Abandoned Plant
Total Plant

Water

$5,113,324

1,200,765

3,912,559

o

0

38,805

3,951,364

Sewer
$11,649,676

2,652,667
8,997,009

0
0

225
8,997,234

3,951,364 8,997,234

Combined
$16,763,000

3,853,432
12,909,568

0
0

39,030
12,948,598

0
12,948,598

0 0 0

265
423,487

0 0 423,752

Other Assets and Investments
Current and Accrued Assets:

Cash and Cash Equivalents
Accounts Receivable
Accounts Receivable - Other
Amortizable Expenses
Inventory
Prepaid Taxes

Total Current and Accrued Assets
Defined Deljitsz

Deferred Rate Case Expense (net of Ame
Deferred Tank Mtnce Exp (Net of Anon
Deferred .letting Sewer Mains (Net of Amort)

Total Assets and Other Debits $4,058,007

19,698
86,945

19,316

6,723
$9,023,273

39,014
86,945
6,723

$13,505,032

4



Settlement

Sch8dll]c 2
Page 2 of 2

TWIN LAKES UTILITIES, INC.
CAUSE NO. 43128

BalanceSheet asof June 30,2006

Water Sewer Combined

$ 7,139,647
5,575,650

12,715,297

¢»

8,830
(6,349,826)

1,515
3,453

427,439

Liabilities and Stocldiolders Equity
Stockholders Equity:

Common Stock

Undistributed Earnings
Current Income
Total Stockholders Equity

Long Term Debt
Total Long Term Liabilities
Current and Accrued Liabilities:

Accounts Payable
Accounts Payable -Assoc. Companies
Customer Deposits
Customer Deposits - interest
Accrued Taxes - Indiana Gross

' Accrued Property Taxes
Accrued Taxes 4Indiana Sales Tax
Accrued Taxes - Federal Income Tax
Accrued Interest

Total Current and Accrued Liabilities
Deferred Credits:

Unamortized ITC
Deferred Tax - Federal
Deferred Tax - State

(5,908,589)

82,913
881,023
(52,852)

Total Deferred Credits 911,084

2,058,911Contribution In Aid Of Ccmmsiruction Watt
Comtribudon In Aid Of Ccmstrucdon - Sewell
Tomi Liabilidss and s¢o¢khQld9rs Bquiiy $ $

3,730,294
3,730,294

2,058,911
3,730,294

s 13,506,=997



Settlement
Schedule 3
Page l of 1

Twln LAKES UTILITIES, INC.
CAUSE NO. 43128

Income Statemaxt For The Year Ended June 30, 2006

Operating Revenues:

Water/Sewer Revenues Residaxtial
Water/Sewer Revenues Conmuacial

Water

$ 815,906
Sewer

$1,504,196

Total

$2,320, l02

o

Late Fees
Miscellaneous Revenues
Connection Meter Fees
New Customer Charge
NSF Charge
Cut-off Charge

1,814

(18)
227

3,282
121

290

7,662

(17)
223

3,218
119
285

15,476 .

(35)
450

6,500
240
575

in*,

Total Operating Revenues 823,702 1,515,685 2,343,308

Operating ExDenses'
Salaries and Wages
Payroll Taxes (from pet wks [e] on taxes)

Pension & Other Benefits
Purchased Power
Maintenance & Repair
Maintenance Toting
Meter Reading
Chemicals
Transportation
Operating Expense charged to Plant

Outside Services - Other
Office Supplies & Other OfficeExpenses

Rent .
Insurance
Office Utilities .

Regulatory Commission Expense (42488 rate case abort)
Uncollectmlale Accounts
Miscellaneous

154,211
12,795
28,057

108,298
73,835
8,134

13,550
19,344
24,134

(19,758)
7,787

13,869

133
21,209
8,008

22,894
4,647

(15,914)

$151 ,316
12,547
27,513
66,327
78,118
33,366

0
18,968
23,665

(19,375)

7,636
13,600

130
20,797
,'7,853

22,449
8,395

(15,605)

305,627
25,342

55,570
174,625
151,953

41,500
13,550
38,312
47,799

(39,133)
15,423

27,469
be;

42,006

15,861
45,343
13,042

(31,519)

Total Operations andMaintenance Expenses 485,333 457,700 943,033

Depreciation
Amortization ofCIAC

116,923
0

257,706
0

374,629
0

Na Qvesatinz IncomeBefore IncomeTaxes 221,446 800,279 . 1,021 ,726

Tum other than Income:
Utility/Commission Tax

Property .and other genial taxes (Corp)
Real Estate Tax

Personal Property Tax
Utility Receipts Tax
Franchise Tax (SOS report)

Amonizationbf Investment tax credit
Income Taxes - Federal
Income Taxes State

879
94,625
10,015

109,482
36,606

2

(567)
47,640
21,483

1,583

92,789
9,s20

107,357
66,133

2

( l .304)
86,067
38,813

2,467
187,414

19,835

216,839
102,739

4
(1,871)

133,707

60,296

.

Total Opemtixng Expense
Net Income from operations $

791,189
32,513 s

1,116,671

399,014
433,148

$431,527

Other Deductions:
Interest during construction

Interest on Debt
Net Corporate Income

303
83,215

(51,005)

696

191,852
206,466

999
275,067

155,461



l

Add:

Description
Pro-forma Present Rate Operations and Maintenance Expose
less: Payroll Taxes
Its: Bad Debts (Uncollectable Accounts) Expense

Less: Purchased Power
Adjusted Operation andMaintenance Expense
Times: 45 day method
Working Capitalkequiremcnt

less: Additional Depreciation through 12/31/06 (6 months)
Contributions in Aid of Conslnxction

Accumdated AmortizatioN of CIAC
Deferred Income Taxes
Unamortized Income Tax Credits
Customer Deposits

Total Net Utility Plant In Service
Add; Working Capital (See Below)

Description;
uuuayPlant In Service as of 6/30/06
UPIS items added 7/1/06 - 12/31/06 posted to books
Less: AccumulatedDepreciation
Net Uljlity Plant 'm Savice6/30/06

Total OriginalCost Rate Base

Capital items Added 7/1/06 ... 12/31/06 net of
retirements (not posted tobooks)
Additions through March 2007(Genial Ledger Addition

TWIN LAKES UTILITIES, INC.
CAUSE NO. 43128

Water
Calculation of Rate Bénse as of June 30, 2006

Updated Through December 31, 2086

Wolidng Capital Calculation

.Petitioner
$572,365

I7,730
4,647

6/30/06
Petitiqper

$5,113,324

51,694,562

(32,519)
2,058,91 I

1,200,765
3,912,559

765
1,625,813

68,749

549,988
0.125

568,749

434,749

90,311
84,849

Supp\e.ma1ta1
Petitions

$1,858,593

s5,113,324
$209,419
1,200,765

$4,121,978

(39,896)
2,061,761

765
1,789,469

69,124

430,948

121,069
0

$2,178,679

ss,x 13,324
$209,419
1,200,765

$4,121,978

OUCC
467,698
13,307
4,647

54,149
395,595

0,125
$49,449

OUCC

53,525
2,061,761
(475,043)
430,947
41,863

765
2,129,229

49,449

121,069

Settlemazt
Schedule 4W
Page I of 1

settlement
485,98 I

13,307
4,647

54,x49
413,879

0.125
$51,735

Settlement

$5,113,324
5209,419
1,200,765

$4,121,978

32,180,964

53,525
2,061,761
(475,043)
430,947
41,863

765
2,129,229

51,735

121,069

r

J

s
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Descrinlion
Pm-forma Present Rate Operationsand Maintenance Expense

Les: Payroll Taxes

Less: Bad Debts (Uncollectable Accounts) Expanse
Less: Purchased Power

AdjustedOperation and MaintenanceExpenSe
Times: 45 day method
Working Capital Requirement

Total Original Cost Rate Base

Descdvlion:

Utility Plant In Service as of6/30/06

UPIS items added 7/1/06 - 12/31/06 posted 10 books

IN¢ss:. Accumulated Depreciation

Net Utility Plant in Service 6/30/06

Capital items Added 7/1/06 - 12/31/06 net ofretiranents (not

posted to books)

Additions through' March 2007 (General Ledger Additions)
Less: Additional Depreciation assets through 12/31/06 (6 months)

Contributions in Aid of Construction
Accumulated Amortization ofCIAC

Deferred Income Taxes (69.18%)

Unamortized Income Tax Credits

Oistomer Deposits
Total Net Utility Plant In Service

Add: Working Capital (See Below)

Add:

\

TWIN LAKES uT1LmEs, INC.

CAUSE NO. 43128
Sewer

Calculation oRate Base as of June 30, 2006

Updated "Hlrough DeceMbers I, 2006

Working CapitalCalculation

$5,416,525

$11,649,676

Petitioner

$544,552

17,388
8,395

6/30/06

Petitioner

750
5,351,679

64,846

66,026

164,256
(248,854)

3,730.294

2,652,667
8,997,009

518,769
0.125

$64,846

393,422

$11,649,676

$382,124
2,652,667

9,379,133

12/31/06

Petitioner

$5,530,819

750
5,465,973

64,846

77,907

0

(133,990)
3,734,590

389,711

$11,649,676

$382,124

2,652,667
9,379,133

$6,071,559

OUCC

$449856

13,049

8,395
33,164

395,248

0.125
$49,406

125,581

3,734,590

(856,802)
389,717

41,050

750
6,022,153

49,406

Per

OUCC

77,907

S€!II¢tMCN!
SchedulerS

Page 1 of 1

Settlement

$466,123

13,049

8,395
33,164

411,516

0.125
$5 I ,439

Settlement

$11,649,676

$382,124
2,652,667

9,379,133

$6,049,672

149,502

3,734,590

(856,802)

389,717
41,050

750
5,998,233

51,439

77,907

4

§,.
i i -

t
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Settlement
Schedule5
Page 1 of l

TWIN LAKES UTILITIES, INC.
CAUSE NO. 43128

CapitalStructure

Amount
Pendent of

Total Cost
Weighted

CostDescription
UEHE8, Inc. & Subsidiaries

Common Equity
[Jung Tam Davit
Total

129,744,867
180,000,000
309,744,867

41.89%
58.11%

100.00%

10.15%

6.58%

4.25%
3.82%
8.07%

- l

Symchmnizled Inlenst Calculation
Water

Description:
Total Original Cost Rate Base-See Sch. KW
Times: Weighted Cost of Debt

As Of
12/31 /2006

$2,180,964
3 .82%

Synchronized Interest Expense $83,1313

Synchronized Interest Calculation
Sewer .

Description:
Total Original Cost Rate Base-See Sch. 4S
Times: Weighted Cost ofDebt

As Of
12/31/2006

$6,049,672
3.82%

Synchronized Interest Expense $231,097

4



5/28/2007

I

Settlement
Scheduic KW

Page I of  I

T WI N  L A K E S  \ mt . mE s ,  I N C _
CAUSE NO. 43128

. WA T E R
Pm~fnrma Net Operating Income Statement

Dcscn'ption:

Year
Ending
650456 Adjustments

Sch.
R e l

P10-foxma
Present
Rates Adjustlntllis

Sch.
Raf i

Pm-forma
Pmposod

Rates

Opcxaring Revenues:
Water Revenues Rcsidcnlial $802,917 $1,636

s1, 040
7-1
7-2

s 805,594 $193,489 l $999,083

Water Revenues Commercial I 2,9B9 12,989 3,120 I 16,109

Late Fees
Miscellaneous Revenues
Comncction Meter Fees
New Customer Charge
NSF Ch318=
C m - o f f  c h g e

Total Operating Revenues

7,814

(18)
227

3,282
121
2 9 0

827,623

1,877 l

2,677

7,814

(18)
227

3,282
121
2 9 0

830,300 198,485

9,691

(18)
2 2 7

3,282
121
290

1,02B,785

Operating Exp¢nses:

Operations and Maintenance
Salaries & Wages
New employees allocaiai w/taxes and bene5Ls
Payroll Taxes
Employee Benefits
Operating Exp chg to Plant
Amortization ofkate Case Expense
Meter Reading

480,686 485,981 485,981
8,195

14,343

907

0

(837)

(10,604)

(6,709)

X-l
8-1 (a)
8-2
8-3
8-4
8_6
8-7

4,647 91 8~5 4,738 1,149 l 5.886

x

i

3 8-7 211 1

Bad Debts Expense
Taxes other than Income:

Utility/Cnmmission Tax .
Pmpelty and odder general taxes (Corp)
Real Estate Tax
Ycrsom\ Property Tax
Utility Receipts Tax
Franchise Tax (SOS nippon)

879
94,625
10,015

109,482
36.606

2
(25,055) 840

882
94,625
lD , 0 l5

|09, 4a2
11,55 x

z
2,763 I

1,093
94,625
l 0 , 0 l $

109,482
14,314

2

(9,873)
(41,235)

8-8
8-9

Depreciation
Amortization of CKAC
Amonhzcd Investment Tax Credit
Income Tvs _ Federal
Income Taxes - State
Total Opexéting Expenses
Net Dperaring Income

l16, 923
0

(567)
47,640
21,483

922, 420
(s94,797)

(59,029)
(23,522)

(153,325)
5156,002

8 ~ I l
8-12

107,050
(41,235)

(567)
(11,3a9)

(2,039)
769.095
$61,204

60,387
16,756
81,265

s l1 1 , 2 2 I

I

1

107,050
(41,235)

(567)
48.997
14,717

850,360
5178,425

§

g

88
gt

1



6/28/2007 Scnlanent

Scheduk6S

Page I of 1

ram LAKES UTILITIES, INC.
CAUSE NO. 43128

SEWER
Pm-forma Nd Operating Income Statement

Dcscxintionz

Year

Ending

6/30/2006 Adjustmaxls
Sch,

k e n

Pm-forma

Pxmcnt

Rams Adjustmans
Sch.

Ray

Pau-fonua

Proposed

Rates

Operating Rsvaxucs;

Sewer Revamps - Residential $1,451,388 (S20,6l3)

1.933

7- l

1-2
s 1,432,708 $64,730 I s1,497,438

Sewer Revenues - Commercial

LaW Fees

Misccllaumus Rcvcnus

Connection Mae: Fees

New customer Charge

NSF Charge

Cul-offChargc

52.808

7,662

( I7)
buzz

U n a

H E

285

sz,ao8

7,662

( m
223

3,218

U P

285

z,3s6

346

I
I

55,194

8,oos

(17)
223

3,218

H E

285

4-

Teal Operating Revenues 1,5lS,685 (18,680) l ,497,005 67,463 1,564,468

Opiating Expenses:

449,305 466,123 466,123Operations and Maintenance

Salaries & Wages

New unployces allocated w/taxes and bencExs

Payroll Taxes

Emplnyec Benefit

Operaiixig Expense chg to Plant

Amortization ofRzte Case Expense
Meier Reading

6,493

14,064

77 I

o

(820)

(10,399)

6,709

8 - 1

8-1 (a)

8 ~2

8 _ 3

8 - 4

8 , 6

8 - 7

Bad Debts Expense 8,395 197 a-5 s,592 390 I was i

(20) 8-8 TZ I

IURC Fee

Taxer other than Income:

Utility/Commission Tax

Property and other genera\ taxes (what is this?)

Real Estate Tax

Personal Property Tax

Utility Receipts Tax

Franchise Tax (SOS report)

| ,5s8

92,789

9,820

107,357

66,133

z

(45202) 8-11

1,568

92,789

9,a20

107357

20,83 I

2

939 l

I ,640

92,789

9,xz0

l07,35'I

21,770

Z

41,297

(93,365)

8-B

8-10

Depwcialion

Amortization ofC!AC

Amortized lnveshnenl Tax Credit

Income Taxes - Federal

Income Taxes - State

Total Opcxalirug Expenses

Net Operating Income

7.S7,706

0

u 3 0 4 )
86,067

38,813

1,116,671

$399,014

z0,x88

(7,847)

(68,033)

$49,353

s - I2

s-13

299,003

(93,365)

<u<)4 )
106,255

30,966

l ,048,638

$443267

20,525

5,695

27,62)

$39,842

1

I

299.003

(93,365)

(l _3n4)
126,779

36,661

1,076,259

$4s8,z09

z
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TWIN LAKES uT1LmEs, INC.
CAUSE no. 43128

Revenue Adjustments

<\>
Customs Normalization

To adjust test year residentialrevenue for customer additions luring the tea:year (7/l/05 - 6/30/06).

Water

$817,542

815,906

$1,636

Pro forma

Less Test Year (sch 2)

Adjuslmamt - Increase

Sewer

$1 ,483,583

l ,504,196

($20,6\3)

(2)
Customer Growth Revenue Undated to Decanter 31 . 2006

Water

3,070

3,066

4

Sewer

3,058

3,054

4

To adjust for growth through December 3 l , 2006 (Source: Data Request Response)

Residential

Customers as of I2/31/06

Less Customers as of 06/30/06

Growth since txt ya:

Times Average Bill (annual):

Avg Bi-monthly usage (1 ,000 gallons)

Bill for avg gallons (I 3.33 * 2.27)+l3.09

Times Six billings pa year

Annual average residential - current price

13.33

$43.35

x 6

Revenue Adjustment based on Fixed, Known, Measurable Growth

$260.10

$1,040

$483.18

$1,933

I.
.



o)
Waves - Seniement

Based on Petitioners requested salaries and wages in Cause42488, adjusted form% wage increase each year.

49.51%50.49%

Sewer
Allow to

Twin Lakes Water

$134,896$273,807 $l38,9l lFrom Petitioner's Request in 42488

2004 - 4% increase
2005 - 4% Increase
2006 - 4% Increase

WB - 4% Increase

5284,759
$296,150
$307,996

$3203 IN

144,467

150,246
156,256

162,506

140,292

145,904
151,740

157,809

s,195

less' TestYear 154311$305,627 151,316

6,493Adjustment $14,688

49.51%

(18)
Additional Employees allocated

Before AllocationSalaries: 50.49%
Allow \O

Twin Lakes Sewer$36,400
67,600

Administrative Assistant
Regional Director - Mid-west

Water

8,446
16,208

128,654
22.08%

14,343$28,407 14,064

Taxes . FxcA, FUTA, SUTA
Insurance, Pension, Benefits
Total
Times Allocation % to Twin lakes
New Employees costs asallocated

4;

Settlement
Schedule 8
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TWIN LAKES UTlLlTIES, mc.
CAUSE no. 43128
WATER & SEWER

Expausc Adjustments

(2)
Pavel Tax

To adjust payroll tax to prnfurma levels. (Based on Adjuslmcnl 1 salariesas adjusunem la includes payroll taxes.)

50.49% 49.51%

Pro-Forma Salaries & wages
times employer's FICA 1ate

Pro forma FICA lax

Allow.. To
Twirl [aka

$320,315
165%

$24,504

Water
$162506

7.65%
$12,432

Sewer

S l57,809
7.65%

$12,072

Plus: FUTA
Plus: SUTA

Pm Forma Payroll Taxes

421
2,095

$27,020

$212
$1,058

$13,702

$208
s1,037

$13,318

Less:Test Year Payroll Tax Expense
Adjustment - Increase/(Decrease)

$25,342
$1,678

$12,795

$907

$12,547
$771

(3)
Emnlovee Benefits

Adjustbcnciits to proforma amount

Benefits alkmcateci to water and Se=wer

Less Test Ymr Expense
Adjustment to test year expense

Allow.To
TwinLakes

$55,578
55,570

$0.___

Water

50.49%
$28,057

28,057
so

Sewer
49.51%

$27,513
27,513

$0

i
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TWIN LAKES UTILITIES, INC.

CAUSE NO. 43128

WATEWR & SEWER

Expense Adjustments

(4)
Capitalized Pavroll_ Pavel Taxes and Benefits

Adjust Operating Expense for amount of paymll and payroll related expense items anticipate to be capitalized. (Based on capitalization ratios from test

Year)

Test year operating expense charged to plant in test year (Petitioner's schedule B, page l of 4 "Per Boulésv
Divide by test year salaries, taxes, and benefits (Petitioner's schedule B, page I ofl4 "Per Books")

Percentage of test yea: salan'es, taxes and benefits that wen: capitalized.

(539,133)

386,539

~l0.l2%

Pro Forma salary, taxes and benefits (#l,2 &3 above)
Times capitalization percentage firm above

.Pro forma capitalized payroll, payroll taxes and benefits

$402,906
-l0.l2%

($40,790)

Pro forma

Less lest year
Adjustment to test year

Total

(910,790)

(539,I33)
(s I,657)

Water
50,-49%

($20,595)

($I9,758)
($837)

Sewer

49_51%

(520,195)

($19;375)
($820)

(5)
Bad Debts Expense

Test Year rate revenue

Tesl Year Bad Debts(Uncolleaiblc Accounts)
Uncollectible PercentageCalculated

Water

$802,9 I7

4,647
0.5788%

Sewer

$ l ,451 ,388

8,395
0.5784%

Pro Forma Revenue
Times Uncollectible Percentage above

Pro Forma Proposed bad debts (uncollectible Accounts)

Less: Pm Forma Proposed bad debts

Adjustment - Increase

Pm FormaCurrent Rates
818,583
0.5788%

4,738

4,647
91

1,485,516
0.5784%

8,592

8,395

197

(6)
Rate Case Amaniution

To adjust for unamortizedrate case expense.

Lego! Fees (Clayton Miller - Bakers & Daniels, LLP)
Total

$40,000

50.49%
Water

$20,196

49,51%
Sewer

$19,804

Customer Notice:

Postage (3,104 notices x 39¢)
Paper Stock(3,l04 noticias x .0526¢)

1,211

163
1,374

611

82
694

599

81
680

Travel

G°!9!iH§.(1¢v¢ Mn»= * $2.504 z we

I-!otdl1l\k:no;:.qq§a1ian§ <2 n¢°vl=@121» nvrnishi xi ma-=>
RectalGa11s-($2Q0 per tripl: 2 hips)

72

960
400

19431

36

485
202

723

35

475

198
709

Water Service Co. Personnel; Amount

Steve1,ub=n0>zi $2,670
K Wertz 1,125

Michael Dryjanski l1,400

LS 4,300

LY 1,000

M M 1,360

JB 1,160

Total WSC Personal 23,015

Cost of Capital Witness (P. Ahem) 78000

Costs oflM£iling and Copies 200

Unamortized amount of prior rate case expense (the balance will be fully amortized in April, 2007)

Hrs

30
25

200

I00

40

40

40

rate

$89
45

57
43

25

34

29

1,348

568

5,756
2,171

505

687

586

11,620

3,534

101

1,322

557

5,644

2,129

495

673

574

11,395

3,466

99

Cost ofcunen! and unamortized rate case expense

.Amonizcd over 3 years

pro forma Purposed rate case expense

Its: Tag! Year
Adjustment - Decrease s

73,020

3

24,340

45,343
(21,003) s

36,868

3

12,289

22,894
(10,604) $

36,152

3

12,05 l

22,449

(10,399)



(9)
Depreciation Expense

To update depreciation expense, reflecting additional plant and authorized depredation rates.

Utility Plant in Service per books - 06/30/06
Add: Assets place in service from 7/1/06 through 12/31/06
Less: Land

Sewer
s I I ,649,676

460,03 I
I49,576

Water
ss,r 13,324

330,488
91,290

Total Depreciable Plant in Service
Depreciation Rate (Composite Rate approved by Commission)
Pm-Forma Plant Depreciation expanse
less: Tm! Year
Adjusunem - Decrease

5,352,522
2.00%

101,050
I 16,923
( s 9 , 8 n )

I1,960,13 I
2 . 50%

299,003
257,706
$41,297

Settlement

S¢l1¢d\\l¢ 8
Pages off.

TWTN LAKES UTILITIES, INC.

CAUSE NO. 43128

wA1'E11 a SEWER
Expense Adjusuneans

(7 )
Meter Rcadinz Allocation

To spread oder reading expenses bdwmn water and sewer uhlitiec. This adjustment reflects OUCC recommendation to dlarge for sewer service based on

metered water usage,

50.49%

Water
Pro Forma Meter Reading expense (based on test year man! amount)

loss To! Year

Adjustmern - Increase/(Decuease)

49.5 l %

Séwu'
$6,709

0

$6,709
-1

s6,s41
13,550

($6>7n1

18)
To normalize Utility Regulatory Commission Fees.

Additional Revenues
Rate 0. 1062098%
Adjustment - Increase (decease)

Water
2,677

0. l062098%
s2;s4 I

Sewer

(Sl8,680)
0.l062098%

($19.84)

(10)
Amomllation ofClAC

To amortize Contributions in Aid of Constn»c\ion.

CIAC per books I2/3]/06 (credit balance)

Times depreciation rate ofasscts

Amorlimtion ofCl.AC
Lass: Test Year

Adjustment - Decrease Expense

Water
($2,06l ,761)

2.00%
(542,235)

s o

641,233

Sewer

($3,734,590)

2.50%

(393,365)

$0
(893,365)

n

i
as
I.I

Fee

O
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Pedezal Tax Rate
Sub-total Pro Fomla Present Rates Fader] Income Taxes
Less: Test Year
Adjustment - Increase (decrease)

(12)
Federal Income Taxes

To adjust Federal Income Taxes to Pro-fonna Present Rate amount.

Total Revenue
less:

Operation & Maintenance Evqnamses
Bad Debts Expense
Synchronized Intense
Depreciation & Amoniz8tion
Taxes other than Income (other than URT)

Net income before income taxes
Indiana Utility Reoeipts Tax
Indiana Adjusted Gross Income Tax
Federal Taxable Income

WATER

Utility Receipts Tax
Less: Test Year

Adjustment - Decease

SEWER
Utility Receipts Tax
Less' Test Year

Adjustmcm - Decrease

To adjust taxes to current conditions.

Pm Forma
Goss

Receipts

ex ,49'l,005

Pm Forma
Gloss

Receipts

$830,300

TWIN LAKES UTILITIES, INC.

CAUSE NO. 43128
WATER & SEWER

Expense Adjusnncnts

. in
Utility Receipts Tax

(13)
State Income Tax

Less 1/2 of
$1000

less Bad Debts exemption Taxable Amount TimesRate

8,592 ss00 $1,487,913 .. 1.40%

Less Bad DE»bIS
4,738

Less 1/2 of
$1000

Qxemptian Taxable Amount

$500 $825,062

s

Water
Pm-Forma

Present Rates

s s30,300

485,981
4,738

83,3 B
65,248

215,005

(23,986)
I 1,551
(2,039)

(33,497)

34.00%

(1 l,389)
47,640

(59,029)l

TimesRate
1 .40%

I

Settlement
Schedule 8

Page 4 off
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Sewer
Prn~Fom1a

Present Rates

$1 ,497,005

Adjustment
$20,83 I
6.6,133

($45,3Q2)

Adjustment

sn1,551
36,606

($25,055)

466,123
2,592

231,097
204,335
222,547
364,310
20,831
30,966

312,514

34.00%

106,255
86,067
20,l8g,

f

TQ adjust State Income Taxes to Pro-forma Present Rate amount.

Water
. Pm-Forma
Pxesentkatcs

Serwer
Pm-Forma

Present Rate

(33,497) 312,514Federal Taxable Income
Add: Taxes Based on Income:

Utility Receipts Tax

State Adjusted Gross income Tax
State Taxable Income
Rate

Indiana Adjusted Gross income Tax

I 1 ,s so

(2,039)
(23,986)

8.50%
(2,039)

20,831

30,966
364,310

8.50%

30,966

r

Less: Tcs( Year

Adjustment - Increase (decrease) s
21,483

(23,522) _s
38,813

<1.84n,
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Twln LAKES UTILITIES, INC.

CAUSE no. 43128

Water
Current and proposed rates

Base Facility Charge

Meter Size
5/8" & 3/4"

1 "

1 1/2"
2"
3 "

4"

6 "

Current
Rates

Base
Facility
Charge

$13 .09
32.72
65.44

l04.71
not currently needed

not currently needed

not currently needed

Petitioner
Proposed

Base
Facility
Charge

$19.02
47.55
95 , 10

. 152. 17

0.00

0.00
0.00

OUCC
Proposed

Base
Facility
Charge

$15.62

39.05
78.11

124.98

0.00

0.00
0.00

Settlement

Base
Facility .
Charge

$16.23
40.58
81 . 16

129.86

0.00

0.00
0.00

Volume Charge

Per.1,000 gallons

Current
Rates .

$2.27

Petitioner OUCC
Proposed Proposed Settlement

$3.30 $2.71 szsz

billed bi-monthly

o

Unmetered Water Service

Current
Rates

Petitioner
Proposed

OUCC
Proposed Settlement

Flat rate for unneutered public
drinking fountain $34.47 $50.09 $41.14 $42.75
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TWIN LAKES UTILITIES, INC.

CAUSE no. 43128

Service Charges

Current
Rates

$20.00

$10.00
$35.00.

Petitioner
Proposed

$20.00
$10.00

$35.00

OUCC
Proposed

$20.00

$10.00
$35.00

Settlement

$20.00

$10.00
$35.00

$25.00 $25.00 $25.00 $25.00

New Customer charge

NSF check charge
Meter fee (Outside Reader)
Reconnection charge:

If service is disconnected by the
Company for good cause

If service is disconnected at the
customer's request $25.00 $25.00 $25.00 $25.00

(plus the base facility charge for
thcperiod of disconnection if the
customer asks to be reconnected
within 9 months of disconnectioN)

1

Connection Charge (in addition to new customer charge) :
Residential $475 $475 $475
Commercial (5/8" meter) $475 .  $475 $475

Commercial (larger than 5/8" meter) Greater of $475 or actual cost of meter and installation

$475
$475
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New Customer charge

NSF check charge

Flat Rate Sewer - Residential

Per 1,000 gallons

Commercial - minimum

Commercial above

Billings are bi-monthly

Reconnection charger

Actual cost of disconnection and

reconnection, the estimated cost of winch

.will be finished to customer with cut-
.08 notice

Twln LAKES UTILITIES, INC.

CAUSE no. 43128

Sewer

Current and Proposed Rates

$73.82

200% of water bill

Current
Rates
. $80.53

Current

Rates

$20.00

$10.00

Service Charges

Petitioner

Proposed

$20.00

$10.00

Petitioner
Proposed

$95.23

$94,55

OUCC

Proposed

$20.00

$10.00

OUCC
Proposed

$5.82

Settlement

$20..00

$10.00

Settlement

$84.17

Settlement

Schedule 9 S

Page 1 of 1

$77.16

Connection Charge (in addition to new customer charge):
Residential $716 $716 $716
Comber (5/8" meter) $716 $716 $716
Commercial (larger than 5/8" meter) Greater of $716 or actual cost of meter and installation

$716
$716
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1
2
3
4

Q, PLEASE STATE YOUR NAME AND ON WHOSE BEHALF YOU ARE
TESTIFYING.

My name is Robert Campbell. I am the Community Manager of Lacesof

5 the Four Seasons Properly Owner's Association.My business address is 1048 N.

6 Lakeshore Dr. Crown Point, IN 46307. I am testifying on behalf of Lakes of the

7 Four Seasons Property Owner's Association ("LOFS"), which is an association of

8 property owners that receives water and sewer service from the Petitioner in this

9 cause, Twin Lakes Utilities, Inc. " T L U " 0 The majority of TLU's customers are

10 residential and are located within the LOFS development.

11
12
13
14

Q. PLEASE EXPLAIN YOUR RESPONSIBILITIES AT LOFS.

15

I am responsible for the day to day operations of the Property Owners

Association and the day to day operation of Lakes of the Four Seasons Golf and

16 Country Club, which is wholly owned by the Property Owners Association. As

17 pan of my responsibilities, I interact with the owners on their problems and

18 concerns, including the service ofTLU. I have served in this capacity at LOFS

19

20

for over live years. Prior to then, I was employed by LTV Steel as Manager of

Operations. I have a Bachelor of Science degree from Northern Illinois

21 University.

Q- WHAT IS THE PURPOSE OF YOUR TESTIMONY?
22
23
24
25 A. The purpose of my testimony is to provide LOFS's perspective on TLU's

26 'rate increase request currently before the Commission, including LOFS's ongoing

27 service quality concerns that LOFS believes the Commission needs to address as

28 part of any rate relief the Commission affords TLU. My comments will focus on

A.

A.

Testimony of Rohm Campbell
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1 three major areas: (1) sewer discharges onto LOFS property, (2) health concerns

2 created by TLU's sloppy oversight Of its subcontractors' work, and (3) the quality

3 of water TLU provides to its customers. If these problems are not corrected, TLU

4 will againreap the beret ofa rateincrease while contim.u'ng to provide

5 unreliable sewer service that is not reasonably adequate. Just three years ago,

6 TLU's sewer rates were increased by 40.89%, and now they seek an additional

7 sewer rate increase of 18%. My testimony concludes with LOFS's

8 recommendation for an order requiring TLU to meet certain service quality

9 standards and implement remedies to the problems identified herein as a condition

10 of the rate relief sought by TLU.

Sewer Discharges12
13

14
15

16
17

Q~ WHAT IS THE FIRST AREA OF CONCERN THAT YOU CONTEND
TLU HAS FAILED TO ADEQUATEY ADDRESS?

The first area of concern is TLU's persistent sewer discharges onto LOFS

18 property.

19 Background

20 I am aware that for over thirteen years, sewage from the manholes in the

21 TLU system has overflowed during rain events. The longstanding nature of the

22 problem is evident from this Commission's 1991 Order in a prior TLU sewer rate

23 case: "... at the field hearing held on March 4, 1991, approximately ten of

24 Petitioner's customers testified regarding service problems which they had

25 encountered or observed,some of which were recent and some of which occurred

26 years ago. The problems included sewage backups in basements, sewage

27 overflows from manholes and experiences of low water pressure." IURC Order

A.

Testimony of Robot Campbell
Cause No. 43128
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1 Dated April I7, 1991; Cause No. 39050; are. I7. The Commission noted TLU's

2 response to the complaints in the 1991 case: "Petitioner did not deny that there

3 have been service related problenns incured by some of its customers. However,

4 Petitioner contended that the problems were not as extensive as LOFS witnesses

5 implied and that the Petitioner has takensignificant steps to eliminate or minimize

6 the problems.as Id. at 20. As the Commission might recall, in its 1991 Order, it

7 required TLU to perform a comprehensive engineering study of its sewer utility

8 system within one year from the date of the order. Id. at 23. The Commission

9 also noted that TLU's position in the 1991 proceeding was that "it will not add

10 new sewer customers if to do so would cause additional problems for its easting

customers. Thus, if it wants to add new customers, Petitioner knows that it will

12

13

have to take certain actions to upgrade its collection system, depending on where

die new customers are located." Id at 24. Additionally, the Commission found

14 that "a preventative maintenance program is needed to check periodically the

15 entire sewer system for damage, water infiltration, cracks, leaks and settling of

16 pipes" and ordered TLU to file with the Commission and the OUCC within six

17 months of the Order, a preventative maintenance program. Id. at 25.

18 Ultimately, the Commission found that "the evidence is more than sufficient to

19 End that the service problems are unreasonable and should be rectified." Id. at

20 25.

21 In my pre-tiled direct testimony submitted in 2004 during TLU's last rate

22 increase request (Cause No. 42488), I testified that because of the number and

23 severity of sewage backups that LOFS residents continued to experience through

24 2004, I did not believe TLU had rectified the service problems identified in the

0

Testimony of Robert Campbell
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1 early l990's. Additionally, I noted that TLU added a new sewer customer of

2 significant size (the Jerry Ross Eleii1entary Schoo1) without resolving the

3 discharge issues that plagued LOFS for over a decade. As noted by the

4 Commission's 1991 Order, our property owners' association raised the same

5 concerns in 1991: "the LOFS witnesses asserted that due Petitioner was

6 attempting to add new customers to its systems even dough, in the LOFS

7 witnesses' opinions, the Petitioner was not able to provide adequate and reliable

8 service to its existing customers.ax Id. at 16.

9 Q- WHAT WAS THE RESULT IN THE 2004 TLU R.ATE CASE?

10 with regard to the sewer discharge issues, TLU "recognjze[d] that there

11

12

have been past incidents of sewer discharges within the Lakes of the Four Seasons

subdivision and commit[ted] to takings variety of steps designed to alleviate this

13 problem." (See Cause No. 42488, SettlemeNt at p.3). TLU agreed to spend at

14 least $500,000 between 2003 through 2007 on a program designed to diagnose &

15 remediate sewage discharges, including relining certain portions of sewer mains,

16 and conducting certain lift station repairs, all "with specific actions determined

17 based on TLU's business decisions." Id. TLU also agreed to submit quarterly

18 reports explaining the steps taken to address the discharge issues.

19 In its order approving the 2004 Settlement Agreement, the Commission

20 noted that "of greatest concern to the Commission and the Intervenor, as well as

21 to Twin Lakes and the OUCC, have Been Past instances of sewer discharges

22 within the Lakes of the Four Seasons subdivision. Twin Lakes' installation of a

23 new sewer force main in August, 2003, is anticipated to significantly reduce if not

24 eliminate such discharges." IURC Order Dated March 31, 2004, Cause No.

A.
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1 42488.

2 Q, HAVE THE SEWER DISCHARGE PROBLEMS BEEN RECTIFIED

3 AS A RESULT OF TLU'S COMMITMENTS?

4 No. While I have no evidence that TLU failed to undertake the prob eats it

5 agreed to perform as a result of the last rate case, unfortunately, those projects

6 have not solved the problem. It is unfziir for TLU's customers to shoulder rate

7 increases for sewer service of over 58% over a six-year period when TLU has not

8 remedied service quality issues identified by our residents over fiiieen years ago.

9 Q. PLEASE DESCRIBE THE SEWAGE PROBLEMS EXPERIENCED BY

10 LOFS RESIDENTS SINCE THE LAST RATE INCREASE IN 2004.

11 In response to LOFS' discovery, TLU reported that between Maxch31,

12 2004 and March 15, 2007, it received over ninety (90) incident reports from

13 customers involving sewer service. Of those, at least forty-five (45) involve

14 complaints of sewage bacldng up into customers' homes. In the Maj rarity of those

15 cases, however, the incident report shows a determination by TLU that the back-

16 up is not TLU's fault. Given the lofig history of sewage backups and exploding ; .
i»

17 toilets in our subdivision, I find it unbelievable that many of the problems are not

18 caused by TLU's system.

19 We also continue to experience surcharging manholes where raw sewage

20 spews from manholes and flows directly into lakes that are used for fishing,

21

i.
I
;

22

swimming, and boating. In LOFS, the sewer system is not commingled with

storm water by design. Absent a Problem with the TLU system, a heavy rain

23 event should not result in surcharging manholes. In the 2004 rate case, I testified

24 about this very issue. Since the 2004 rate case, TLU has been cited at least six (6)

A.

A.

\
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1 times by the Indiana Department of Environmental Management ("IDEM") for

2 sewage overflows that violate its NPDES permit. The dates of those IDEM

3 citations were July 15, 2004, July 19, 2005, December 1, 2005, December 14,

4 2005, November 29, 2006, and March 14, 2007. Shave included as Exhibit RC-

5 1 to my testimony copies of the IDEM documents that correspond with those

6 violations. Additionally, I am aware that as recently as April 25, 2007, there were

7 two manholes that overflowed, causing raw sewage to flow into Lake Holiday. I

8 expect TLU will claim that the April 25, 2007 overflow was the result of heavy

9

10

rainfall. I question how this could be the case when the sanitary sewer system is

separate firm the storm sewer system. In any event, TLU has known about these

11

12

problems (which pose health hazards aNd devalue our property) for over a decade

and still has not fixed the problem. As one might expect, I and the LOFS

13 residents have a difficult time understanding how an 18% rate increase for sewer

14 service is justified under these circumstances.

15 Health Concerns Created Bv Sloppy TLU Uversight

16 Q, WHAT IS THE SECOND AREA OF CONCERN THAT YOU CONTEND

17 TLU HAS FAILED TO ADEQUATEY ADDRESS?

18 recently became aware of a situation caused by TLU that poses serious

19

20

potential health hazards to our residents and leads me to question TLU's attention

and diligence in its operations. This past November, TLU replaced a sewer line

21 on Kingsway Drive within the LOFS subdivision. TLU hired a contractor who

22

23

apparently did not remove the sewer old pipe, but instead broke it up and left it in

the ground, commingled with the back-511 used for the new line. In March of this

24 year, LOFS residents reported seeing broken pieces of the old pipe on the surface

A.

Testimony of Robert Campbell
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1 and protruding from where the replacement occurred. Some of the pieces were

2 nearly pulverized and odder pieces were deteriorated and fldcing. We were

3 concerned that the old pipe contained asbestos flat could be harm§1l if it became

4 airborne or was ingested. Qr March 27, 2007, LOFS hired DLZ Engineering to

5 inspect the site and to test the piecesofbrbken pipe. After testing the samples of

6 broken pipe, DLZ informed us that the pieces contained 26% and 34% asbestos

7 respecitvely. Attached as ExhibitRC-2 is a copy of the DLZ letter and analysis.

8 According to a U.S. Environmental Protection Agency ("EPA")

9 publication on asbestos containing material (attached as Exhibit RC-3), asbestos

10 presents a significant risk to human health as a result of air emissions. It appears

11 that EPA regulates certain asbestos containing material, depending upon whether

12 the material is "friable," which means it has been deemed to readily release

13 asbestos fibers when damaged or disturbed. If a material is deemed to be a

14 "Regulated Asbestos-Containing Material," EPA has established guidelines for

15 handling and for demolitionor renbk/ation. activities. It appears that certain

16 material can become friable if it is subjected to intense weather conditions such as

17 thunderstorms, high winds, or prolonged exposure to high heat and humidity. I

18 am certainly no expert on this subj act, but it appears to me that we should be

19 concerned about broken sewer pipe that was left exposed over the winter,

20 especially now that the pipe has tested positive for containing asbestos.

21 When asked in discovery what steps it took to prevent human exposure to

22 asbestos as a result of the pipe replacement project, TLU responded that it

23 "expected its contractor to undertake all customary and reasonable measures with

24 respect to asbestos encountered during .the course of performing the repair

Testimony of Robert Campbell
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l work." When asked what steps=TLU has taken to eliminate and ameliorate a.ny

2 future human exposure to asbestos as a result of the repair work, TLU responded

3 on April 9, 2007 that it is "not aware of any remaining health hazard relating to

4 that work." (SeeExhibit RC-4).

5 I ind it amazing that TLU would hire a contractor that apparently had no

6 idea or concern for the proper way to handle asbestos containing pipe. What is

7 more concerning is the fact that, even after our residents testified about this

8 concern at the February field hearing in this case, TLU has done nothing other

9 than send out a person to pick up the large pieces of exposed, broken pipe. One

10 would think that prudent utility practice would dictate that TLU either do the

11 work themselves in order to control such an important project or employ

12

13

competent subcontractors. One would also expect a utility of TLU's size to be

aware of applicable EPA regulations, and to take every precaution to ensure the

14 health of its customers .- even if a subcontractor was involved. Instead, LOFS has

15

16

taken the initiative and borne the expense of investigating and determining the

extent of the health hazards caused by TLU's activities.

17 Water Oualitv Concerns

Q- WHAT IS THE LAST AREA QFCONCERN THAT YOU CONDEND TLU
HAS FAILED TO ADEQUATELY ADDRESS?

1 8
1 9
2 0
21
2 2 A.

23

LOFS residents have, for years, endured poor water quality from TLU. A

water softener is an absolute necessity for LOFS residents because of the

24 incredibly hard water TLU supplies. Unfortunately, because of the hardness of

25 TLU's water, costly water heaters typically only last three to four years. Shave

26 lived in LOFS for thirteen years and I just recently installed my third hot water

Testimony of Robert Campbell
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1 heater. I understand that the deterioration of the tank is due to the quality of water

2 supplied by . It seems to me that this not a very long life for a hot water

3 heater. My experience is not unusual in Lakes of the Four Seasons

4 Additionally, as was discu§s$d at the February Held hearing in this case,

5 the residents are concerned about the existence of harmful substances in the

6 water, including but not limited to E. coli bacteria. Among the requests at the

7 field hearing, and in LOFS's discovery, was a list of the dates when TLU

8 conducted water quality tests for due potable water for LOFS, and for each test,

9 the substance or chemical for which the test was conducted. TLU's data

10 responses only showed that tests were conducted for levels of fluoride, iron, and

11 chlorine. While I am not intimately familiar with all of the testing requirements

12 of the Indiana Deparunent of Environmental Management, I am reasonably

13

14

certain that testing is required for Myriad of other substances and chemicals.

Based on its response, I question w`1§¢a1erTLU is testing for contaminants that

15 could be harmful to our residents' health.

16 It would appear reasonable to me that if our residents' water rates are

17 going to increase by 45% as TLU requests (not to mention the 9% water rate

18 increase approved in 2004), TLU should be required to implement measures that

19 reduce the water's hardness andameliorate the excessive wear and tear on

20 customer's water heaters and to present proof that TLU is testing for and abiding
i

L
I

21 by all state and federal regulations for safe levels of all chemicals, substances and

22 contaminants in the potable water supply.

23
24
25

Q- WHY SHOULD THEcommI§S16n CONSIDER THESE CONCERNS AS
PART OF irs DETERM]NATIi)NIN~'IIHIS CASE?

Testimony of Robert Campbell!
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l A. It is my understanding that, like all regulated utilities, TLU is required to

2 provide reasonably adequate and reliable service to its customers. LOFS believes

3 it is fundamentally unfair for its residents to pay higher rates to TLU when TLU is

4 not providing reasonably adequate or reliable service to its customers. This

5 conclusion is supported by the fact that in its last two orders adjusting TLU's

6 rates, this Commission considered sMilar (if not identical) concerns from LOFS

7 residents and ordered TLU to take several steps to improve its service quality. It

8 is significant that many of the service <1w>1ity issues raised by residents in 1991 ,

9 and re-raised in 2004, are still present today.

10
11
12

Q, HOW SHOULD THE COMMISSION ADDRESS THE CONCERNS YOU
IDENTIFIED ABOVE?

13 recommend that the Commission take one or all of the following actions,

14 and in doing so, condition any rate relief approved in this cause accordingly:

15 • Order TLU to implement a plan within sixty (60) days of the Commission's

16 Order that will eliminate sewer discharges on LOFS property within twelve

17 (12) months, and report to the Commission and the parties to this cause

18 monthly on the status of the plan's implementation until the discharging is

19 corrected. As part of this requirement,=TLU should be required to identify and

20 report to the Commission why the preventative maintenance program ordered

21 by this Commission in 1991 and the steps taken as a result of the 2004 Order

22 have been unsuccessful in eliminating sewer back~ups and surcharging

23 manholes. TLU should pay for these costs out of their own pockets and not

24 those of LOFS property owners.

25 Because TLU failed to remedy the discharge problem after having over

A.
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1 fifteen (15) years to fix it, in my opinion TLU ought to be fined for every

2 additional future discharge. I understand that this Commission may not have

3 the authority to impose such grenier; In the alternative, I recommend that

4 the Commission either: (1) award TLU an incentive in the form of an

5 increased annual incremented rate bf return for each of the next three (3) years

6 that TLU's system experiences no sewer discharges; or (2) prohibit TLU from

7 connecting any additional customers until it presents proof to this Commission

8 and the parties that its system experienced no overflows for at least one year.

9 Because of TLU's failure =to remedy the problem despite the studies and

10 investment required in its last two (2) rate cases, aNs time I recommend that

11 the Commission take a more aggressive role in enforcing its requirements so

12 that the sewer discharge issues are actually eliminated. In my opinion, the

13 Commission should impose a rémedii that will produce a solution to these

14 decade-old sewer discharge problems, rather than a remedy that requires more

15 investment but fails to cure the problem.

16 • Order TLU to remove all present or flltureunusedunderground asbestos-

17 containing pipe in a manner thatdoes not create a health hazard, and to

18 remediate any sites where asbestos-containing material is present, consistent

19 with applicable EPA guidelines.

20 Order TLU and its subcontractors to adhere to all state and federal guidelines

21 on removal of Transite pipe when they do sewer repairs. All sites should be

22 cleaned up to existing state and federal standards.
~1. ~ .
r . .

23 • Order TLU to implement measures .that reduce the hardness of TLU's water in

24 an effort to eliminate excessive wear and tear on customer's water heaters and

Testimony of Robert Campbell
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1 submit quarterly reports to the Commission and the parties to this proceeding

2 on the status of TLU's execution of the plan.

3 •

4

Order TLU to present proof, on a quarterly basis, that it is testing for and

abiding by all state and federal regulations for safe levels of adj chemicals,

5 substances and contaminants in the potable water supply.

Q~ DOES THIS CONCLUDE YOUR TESTIMONY?
6
7
8
9

10
11
12

Yes, it does.

884278 l

A.
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Sincerely,
Twin Lake Utilities. I

in highflwws.. Asa laatneserk,weuonziedmostof the-iowihmnqghttie he ofourpientthat
can ue»u~e1r Landis bask ti6wsa@w.=e:hu!.the airoffto ow_¢u»»e»~ pbitbnto intern the
uiaogw conitnmity in'tl'i£i thaniant These eW¢8r\s wérfe . 'I In mvnidqg .
a vuashoutofsulids. Ogrsamt5lel1asultsw9fehigher than usuaL buls6II_ ' in parameters.
TheJ¢me4"', 2005, $Owas~ul!imaMelycaused byfomnrmanhdesthatwérn submerged .
durlngfhe new As a soiuticm. these manholes wane railed and resealed.

was in during4gourv£sIt~as rimmed in your nepcnt,
Flrlisentlal lliilbwar Pnobtnlhs-~.we.Fua~s spQnfdver.1.a mlrlien do1li&s 'm the Las! six years on
1uosmn8 and removing dlnluyv.(lad *\tl1Ul¥i\l°l19 our W e

siadueepelak Hows me s inssmowwg.

I tlustthat.y==u wilI.&w:tour il1958;1ssues apwvpriata. Weha'i"e to Implement
bath immediate and lbrng-tpwh=scolutiui1s THiS ongoing commitment Has vesuliéd .in a dlastlc
drop in .tie number and 'fmquenqf of S50 and bypass events. e

If you shams! have any questions or please comet Me al (708)3231

'run 12=w PAY 1 we aaa 3835

aa\ai=cs9 ailtilliliinr (god Irl11ltnati6n9 wi8\in our cailecliun system. Wle
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T/zo/na: W. Baslerly
Commissioner

Milchdl E Daniels, Jr.
Governor

Type of Inspection:

Mr. Chris Montgomery
Twin Lakes Utilities
9201 East l2gnl Avenue
CroiVn Point, N46307

Over the course of the inspection.it was noted that on October' 14.2005, solids were observed
escapingover clarifier weirs, visibly traveling through the chlorine contactchamber, anal' exiting the outfall.
The loss of solids was no longer noted on October 18, 2005. Theloss ofsolids was a violationof the
permit,PanI. A. 2. a.

On October 14 and 18, 2005, a representative of the Indiana Department of Environmental
Management, Northwest Regional Office. conducted a complaint investigation of Twin Lakes Utilities.
located at Crown Point. Indiana. This inspection was conducted pursuant to IC I3-l4-2~2. For your
information, and in accordance with IC 13-14-5\ a summary of the inspection is provided below'

Dear Mr. Montgomery:

VIA CERTIFIED MAIL

Results of Inspection:

,4

INDIANA DEPARTMENT OP ENVIRONMENTAL MANAGEMENT

We make Indiana a cleaner, healthicrplace to live.

7002 0510 0002 5B27 3187

Complain: Investigation

Violations were observed but corrected during the inspection.
Violations were observed I
Violations were obsewedamd will be referred Io the Gftice of

Enforcement.

December 14, 2005

Re: Inspection Sumn1aryNiolation Letter
Twist Likes Utilities
NPDES Permit Nd. IN0037176
Crown Point. Lake County

100 North Senate Ave mf
lndixmap§>lis. Indiana46204
(317)232.8603
(800).4s1~6027
www.lN@vW&m

X
i
I

\ There were concerns over a film noted in the receiving stream which was vis ible from the head of
StonyRun. near the facility outfall, to approztimauzly two hundred (200) yarrls downstream where the film
caught upona tree iN the stream. The tree had also captured nonfbiodegradable items commonly assotzinted
with sewage. It could not be determined at the time of inspection if  the facility was the &:use~of the f ilm or

the non-biodegradable items.
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An Equal Opponunixy Employer Please Reryle cs
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Bea 07 05 02:13p TWIN LAKES UTILITIES

Twin Lake Utilities, Iris.
Anaffiliate of Utilities, Inst.
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Mr .  Nichole;  Rum .
Indiana Dqanu-uneat of EmiiiaomanW Mnnwaniwt
we N.  seam Awxiue
I tséilmpolis. Indiana45304
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Mitchell E. Daniels, fr.
Govemof

T/wma: W. Baslerly
Commissioner

INDIANA DEPARTMENT OP ENVIRONMENTAL MANAGEMENT
We make Indiana a cleaner; healthier place to live.

December 14, 2005

100 NbrqnSenaw Avenue
lndianapplis. Indiana46204
(J17)232.s603
(acc).'45 i -aw
www.lNEgovhd¢m

VIA CERTIFIED MAIL 7002 0510 0002 SB27 3187

i
1.

Mr. Clu'isMontgomery
Twin L8k18S Utilities
9201 East 18" Avenue
CroWn Point, INI4630'7

iE
av

We
Inspection S'ummaryNiolation .Letter
Twin~Lakes:Uci1ities.
NPDES Permit No. 1N00371764
Cédwn Poem. LakeCounty

Dear Mr. Montgomery:
r 1

J

I

On October 14 and 18, 2005, a representative of the Indiana Department of Environmental
Management Northwest Regional Office, conducted a complaint investigation Of Twin Lakes Utilities.
located at Crown Point. Indiana. This inspection was conducted pursuant to IC I3-14-2~2. For your
information, encl in accordance with IC 13-14~5, a summary of the inspection is provided below:

Type of Inspection: x CoMplaint Investigation
2.

. .

;~
Results of inspection: x

t
|

t
r
t
3

1

Violations were observed but connected during the inspection
Violations were observed
Violations were observedand will be refmeii to the Office of
Enforcement

.' ~\
..r

1 ..;
..i

Over the course of Lbe inspection. it was noted that on October 14. 2005, solids were observed
escaping over clarita weirs, visibly traveling through the chlorine contact chamber, my exiting the outfall.
The loss of solids was no longer noted on October 18, 2005. Theloss of solids was a violation of the
permit. Part I.A. 2. a.

=

.

I
i
,

I

:

There were concerns over a film noted in the receiving stream which was visible from the heard of
Stony-Run. near the facility outfall, taapproximauzly two hundred (200) yards downstréaim where the 51m
caught upon a tree in the stream. The tree had also captured nonqbiodegmdhble iteihs commonly associhred
with sewage. It could not be determined at the lime of inspeetien if the facility was the cause of the film or
the ro biodegradable items.a

4-.J

I

Re'ryrI4'd Fupzr An Equal Opponunixy Employer

Re:

Pham Reryvlr £5



Within thirty (30) days of receipt of this letter, a written detailed explanation, documenting
compliance with each of the requirements listed above, must be submitted to this office. Failure to respond
adequately to this Violation Letter may result in a referral toIDEM's Office of Enforcement. Please direct
any response to this letter and any questions to Nicholas K. Ream at (219)757-0265. Thank you for your
attention to this matter.

Sincerely,

R.\ck Ro debus, Inspections Section Chief
Camlpliance Branch
Office of Water Quality
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Cooperate
2335.S8n8ars~Road
NdMibmok, IL 60062
pp (847)498-6440
Fax (8479498-2066

Regarding the bio-solids escaping over the clarifier weirs, this was addressed with
immreased RASratesanda thoroughcleaning of the clarifiers. Asnoted iii yam' letter, this was
addressed bcfome your rettmm on 10/18. Although it could not be detezmineid if the film and non-
biodegradable items notle.din the receiving stream werefrom this facility, We will be installing a
newbafflg ipfthe Chlorine Contact chanabertO insiII¢ no floatable nmteéiéls can escape. This
liéiile wilrfilso serve tO Stopzany 110814i19g sludgeMm eseapingthe oonwetlshaunber.

we ¢;¢I1sl¢1§Iiillg..hdvingan analysis of our sludge to see if
selEne&hi&ug£m1he sludge is cauSiiig fine floatian8 slodge~prol5t¢=mS.

letter is inresponse to your written notiRcartion darted 12114/05, and is?inner1ded to satisfy
your requirement for a response vw'thin thirty (30) days of receipt. `

RB; Inspection SummaryNio1ation Letter Twin Likes Utilities
NPDES #1n0037176

Wednesday, January 5, 2006

Mr. Nicholas Ream
Indiana Department of Environmental Management
100 N. Senate Avenue
Indianapolis, Indiana 46204

Regards,

Dear Mr. Ream:

T w i n  L a k e s  U t i l i t i e s ,  I n c .
An affiliate of Utilities,Inc.

Indiana Qmcg
9201 E. I23" Averse
Crown Point, Ii!46307
Pu aw)988.3018
Fax (219)988-3789

I

s'.

;*1.._
Lil
in

Anthony RJ Fox
Operations Manager - Twin Lakes Utilities
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INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT
We make bzdiana a cleaner, healthierplace to live.

Mitchell E. Daniels, Jr
Govcmor

771omas IK Easterly
Commissioner

100 North Senate Avenue

Indianapolis, Indiana 46204

(3 \7)232-8603

(800)451-6027

www.lN.gov/idcm

November 29, .2006
»

VIA CERTIFIED MAIL 7002 0510 0003 0026 9311

Charles Alexander, Area Manager

Twin Lakes Udljties

920 I East 123"' Avenue

Crown Point, IN 46307

Inspection SumrnaryNiolation Letter
Twin Lakes Utilities
NPDES Pénnit Number IN0037176
CrownPoint,IN 46307

Dear Mr.Alexander: a

On September 15 and September 22, 2006, a representative of the Indiana Department of Environmental
Management, Northwest Regional Office, conducted to inspection of Twin lakes Utilities, located near Crown Point,
Indiana .
13-14-5, n summary of the inspection is provided below:

This inspection was conducted pursuant to IC .13-14-2-2. For yourinformation, and in accordance with IC
1

'la/pc of Inspecti6n X Complaint Investigation

Results of Inspection:

Y
Violations were observed but corrected during the inspccdon

Violations were observed .
Violations were observed and will be referred to tHe Office of Enforcement.

A sanitary sewer overflow (SSO) occurred from manhole 307 on September 13, 2006 after an approximately
four (4) inch rainfall event. The ground impacted by the SSO hadsincc been cleaned with takes and lime had been
applied. The overflow violated the permit, Part II. B, 1. a and 327 IAC 5-2~8(8) for failure to maintain the collection
system, . .

Within thirty/.(30) days of receipt of this letter, a written detailed explanation, documenting compliance with
each of the requirements listed above, must be submitted to* Indiana Dept.'ofBnvironn1ental Management, Office of
Water Quality- Mail Code 65~42, 100 North Senate Avenue, Indianapolis, DI 46204-2251. Failure to respond
adequately to this Violation Letter may result in a referral to IDEM's Office of Enforcement. Please direct any
response to this letter and any questions to Nicholas Ream at (219)757~0265. Thank you for your attention to this
ma tier.

~.

Sincerely,

uP J. Robert Simmons

Deputy Director

Northwest Regional Office

i
I
I
I

!
!

I
\
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enclosure

Recycled Paper ® An Equal Opportunity Bmployer

Re:

Please Recycle (3

a

\

3
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This Is to notify you that on <4 I 7 ; 7 / / 0 4 9 (month, day, year) an Inspection of the speclfted faculty was conducted by the undersigned

representative of the Indiana Department of Environmental Management, Otflce of aler Quality.

WPE OF INSPECTION (may Include more than ons): Comptalnl (J)
Compliance Evaluation Inspection (C) MultI-media Screening Evaluation (M)
Reconnalssance Inspection (R) Comblned Sewer Overflow InspectIon (Y)
Industrial User Inspecllon (I) Compllance Sampllng Inspactlon (S)
Sanlta Sewer Qverttow InspectIon ) Other

'L-

WE

Na 3 ;.oral on zFaci l :(rumbas slreef, city, zip code)

\

County:

Receiving WaterslPOTW:

Qq@f"3 ZA\-TLW 0 P
3qww%

Permit Expiration Date:

'j/31 /29 c»

Nama(s) of On-slfa Representatives:

(`;\\+¥fLLl35> AL3yp,v\l©,3yL_
Tltle(s):

484244 mwwf
Phone:('Z\,"1)e\8 5243

Fax' )(

Certified Operator:

,11wrwv*~'*''l">?<

Number:
xC/578

Class:
0 Part Umep=Fun Time

Renewal E eciiv Date:

OLD
""'f'}3'f3¢>/ a z Hours p r Week:

4  6

U N oConiactedz MYQS

Name and Address of Responsible Official: (number, street, ally. zip code)

Ci°~45eQL 1"wwi~
Q u o  I  i  ,

6 r w w W

W
1738i Awe,`Pol»J'\"1 [IJ 48307 Facility Design Flow:

\ Q \ o vvwb
a»

(S = Salislacto . M = Marginal, U = Unssllsfactdry, N : Not Evalualad, NA = Not Applicable)

Title:

Aaw "{V\F\'NAC'aG'vL
Phone: (1JJ'l) 473' ~3oT6'

( )Fax;

1

F
F

Récelvlng W aters Ap8mnw U!
Effluent Appearance
Pernell
CSOISSO Sewer Ovart lowD I

Facility/Slte
Operation
Maintenance
Stud sDks oral»

|lPfelimina Ins ecti

U

I Iels

Self-Moniiodng Program
Flow Measurement
Laboratory
Records/Re

|ecnin Finding s '

IJ
N HN
NM

I v

f30>£.1._8_ f~'.4?._?=.§:.........--..-HN-i - WWW#- b'Q-3&8~m.
Comments Regardlng Unsallsfactory Ratings - Including Rule or Permit Cilatlon(s):

3.__8__@._Q Q@4@_.- wt?
.9 _

-

#99
M Q :> VW `B69J A»D9L1®"1*'cC355,- .smQp9k®. - T 3 4 a n@ ) . 9 E :- &@.Q.@.p

u1>f1'Q1a¢@@13199
p u b  3 1 7  H M , § - ' i - 8 L 8 ) Eat.sJ.4s,2f%6_.3tQ.-.v8.e41>.>_̀ .!i.f§.l;ueZ.--.._....---..-_...----jgV m 1dlMH----wb--*-uD-W»n\¢¢¢-»a-»»--¢-»n»---_-b-_--u-»»_u»__»l¢--tiuldn

-

L»0.LLl3QT.Q"...8".?_§I§.'l,!.l>§__.§9_O"?__Q\¢»lL2

»»

"¥2w©@°D 9/4409
NPDES FACILITY NOTICE OF INSPECTION
Stale Pom47989 (Re I 6-08)

INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

GlassMcaiiun Per PermitNpDEsPefm l t#

M l  ( 9 1 )  3 1  \ A L /

Facility Type Code
D 1 = Munldpallty
0 3 : Aqrlcullural

m-2 = Industry/SemI~Public
0 4 = StalelFederal

, Major
_ Mlnor

1

5.
3

Compliance Schedules

Pretreatment
Eftluenl Limits Violations
Other:

*These findings are considered preliminary and identify speclhc compliance Issues discovered during (he above-noted InspectIon that the
designated agent of IDEM bellevas may be a vlolauon of a stalute(s), rule(s) or pem1ll(s) lsaued by IDEM.

SINGLE MEDIA inspection:
(5)No vlolalions were discovered wllh respect to the particular Items observed during the lnspecllon.

Violations were discovered but corrected during the Inspection. (4)
7 4 Wolalions were dlswvered and require a submittal from you and/or follow-up Inspection by IDEM.

Vlolallons were discovered and may subject you lo an approprlale enforcernenl response. (1)
Addllional informallorn/revlew Is required to evaluate overall compliance. (8)
Potential problems were discovered or observed. (3)

(2)

(

l

!
P u

1
1

Distribution: While - IDEM Public: Fxls;Canary~ OPPTA (ii OPPTA assisiancsrequested), Pink - Owner/Aganl R§gresen\ativs;Gdd -lnspecior

Page 1 of
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,if
This Is to notify you that on ° \  A  §  l o  L (month, day, yean an Irrspectlon of the spectfted fadIIty was conducted by [he undersigned

representative of the Indiana Department of Environmental Management, Ofllce of aler Quallty.

TYPE OF INSPECTION (may Indus more than one): Complaint (J)

Compliance Evaluatlon Inspection (C) Multi-medta Scraentng Evaluatton (M)
Reconnaissance Inspection (R) Comblned Sewer Overflow Inspection (Y)
Industrial User Inspection (I) Comptlance Sampling Inspection (S)
Sanltary Sewer Overflow Inspection (V) Other

`\1JuJ

4

Name and LocatIon of Facility inspected:(numbeL slmef, city, zip code)
1/mef wn 4448
<2.'z,o t. \'L<3>*:1 Q »

(9/£0uM?0wr", z,J I-lw6o'l
County: W E

Receiving WaterslFOTW:
aw' 3r2/W'-'I of
€';~T0>J9"l" 'Q_,/J

Permit Expiration Date:

'j/13 \/Of
Name(s) of On-Site Representatives:

@4 Au:-)<Hw> v;
Tl\1e(s):

98 W\r'l»rJf\(bZ»)] )485-3018Phone:

( )Fax:
Certified Operator:

Aw4*9~**9-'>><>

Number:
149378

Class:

I \\i* p<Fuu "me Pan Tlme

Renewal Eff 6 3 3 Ex ra on nae:
pl H4810/08

Hours per Week:

4o

UNa

Name and Address of Responsible Official: (number, street, city, zip code)
C45ffV2i% A4,E'§AJb%l(Z
91 'Z19\ Z. \7,4 Awe
C884/1JT'v/r~'T',) IV 440307 Contacted: bYes Facliity Design Flow:

1 \ I o am b
I | i r i ng Inspection

(S = Salisfadory, M : Marginal, U = Unsatisfactory, N = Not Evaluated, NA = Not nllcabla)'  |

Title:

74421574 9419988/ 373,
Phone: ( q)q5'5 .30 o
Fax' )(

Receiving Waters Appearance
Eftluen\ Appearance
Permit

so/sso (Suaver Overflow)

A ) Facility/Sl\e
Operation
Maintenance
Sludge Disposal

I vPmlimirza Ins coli

re Self Monlioring Program
Flow Measurement
Laboratory
ReoordsIReports
evening Fir din s*

I~J N MA
M N. i f

I

Comments Regarding Unsatisfactory Ratings - Including Rule or Permlt Ci{atlon{s):

8II-1l|ll¢F¢uq _§ $$hMli84¢»- umlllllil 'In-ann-#tsl kiri--»--Am-un u»-1-q_.,¢.,¢.¢,* »-up *_

iw--In99|-up1-_-_qua-annul-_-¢w¢¢¢|»hA. -»sis--¢¢u---lvtlhID*___*Stu*-9n---l»mmun;-nunnnm*-¢--9* -9:8 :Qura-

--upnav-an»--|»-¢»--n¢--|»n¢»»-u|--_----_-_-.--q--~---¢-..,.______--___**__-____-__"*'__'_--*w--pp--444444-h,-,¢_--,_-__~¢ ,,.,,,,,, ,,,____,,.,,.,.......,,..._,,*,,,,,,,.¢¢.*..

Ql!9:---n¢n¢__*___--»¢»II¢p¢¢¢l»$sk-Ins--__u-----3-1--hwhq-1wi49*¢_58*¢..._|-q_.----|-..»¢»____----»-- ¢¢9¢h¢kQCIwh#!¢laan4 |-u¢u»snu-nwu-1934Pqqqqqq*¥\¢¢»»¢¢----__$¢¢||.¢¢¢q¢¢$I

4

N P D E S F A C I L I T Y  N O T I C E O F  I N S P E C T I O N
SIdle Form 47989 (RB I5-06)

INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

NPDES Permlt #

I N  o o 3 ' 7  I  7 6 4
Facility Type Code
0 1 = Municipality
C13 :: Agricultural

Classlilcatlon Per Permit
652 = lndushy/sem!-Public
D 4 = Slate/Federal

QPMa}or
G Minor

_5.
.S.

Compliance Schedules
Pretreatment
Effluent Url ls Vlolatlons
Other:

*These Iindlngs are considered preliminary and Idenllfy s;JecIIIc compliance Issues discovered during the above-noted Inspection that the
designated agent of IDEM believes may be a violation of a slalule(s), n1Ia(s) or permII(s) Issued by IDEM.

SINGLE MEDIA INSPECTION'

(5)No violations were discovered with respect Io the parllcular items observed during the Inspection.
Vlolallons were discovered but corrected during the inspection. (4)
Violations were discovered and require a submlltal from you andlor follow-up Inspection by IDEM.
Vlolatlorrs were discovered and may subleclyou to an appropriate enforcement response. (1 )

) § Addlllonal information/revlew Is required to evaluate overall compliance. (6)
Potential problems were discovered or observed..(3)

(2)

i

D'lgl_libg§pl§§ Whllo II :DEM Public I-10: Ql1IW * OPPTA (1 OPPTA assrsranm naquaslad); Pink u O»vn!dAglnl R
Page 1
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Additional Comments Regarding Unsatisfactory Ratings - Including Rule or Permlt Clta1Jon(s):
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_ -¢-9- 064% ma, Pam 1-»ww1ior.L
Comments Regarding Marginal R.agings - Conclusions and Recommendallonsz
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Multi-Media Screening (please role that a mulls-media screening is no! a comprehensive evaluation of the compliance status of the facility);

_Mulls-media screening not conducted.
? No violations were observed during the limited mulls-medla screening conducted by IDEM.

Potential violations were discovered but corrected durlng 1he Inspection.

Potential problems were discovered and maybe further investigated.

Pollution prevention is the preferred means of environmental protection In Indiana. The goal of pollution prevention Is to promote changes in business and
commercial operation, especially manufacturing processes, so that Indiana businesses Increase productivity, generate less environmental wastes, reduce their
regulatory responsibilities and become more profitable. Your participation in lndlana's pollution prevention program ts entirely voluntary_ If you have any
pollution prevention questions, you may contact our Office of Pollullon Prevention and Technical Assistance (OPPTA) at (317)232-8172 or (800)988-7901, or
visit OPPTA's Web site atwww.ldem,lN.gov/opptalp2l. Would your company like to be contacted by thEM's Office of Pollutlon Prevention and Technical
Assistance? Yes No

in addition to the compliance assistance offered by IDEM's 1ndlvldual programs, IDEM's Compliance and Technical Assistance Program (CTAP) offers free.
confidential compliance assistance to regulated entitles, including small businesses and rnunldpalitles, throughout Indiana. in the future, If you would like to
request tree, conlidenllal compliance assistance. call (317)232-8172 or (BOO)988-7801. or visit CTAP's Web site at hUp:l .ldem.tN.govlctap/.

Summary and Correction Information

The

7°Written report provided at the conclusion of the inspection.
If upon subsequent review, any changes to this report are
deemed necessary, a revised report will be sent to the
subject facility within 45 days.

A summary of violations and concerns noted during the Inspection was verbally communicated to the undersigned representative during the Inspection.
lacllity should correct any vlolalions noted as soon as possible. Violations ldentilted and corrected during the inspection may still be coled as violations.

A written inspection summary will be provided within 45 days,
In accordance wlth IC 13.14-54, matters not evident to IDEM at
the time of the inspection might not be included in eilherlhe

verbal or written inspection summary.
IDEM Representative:

TimePhone NumberPrinted Name: Signature:

a "- I Out:

Date:

4 7 9 1 - 0 2 4 / J  9 / ' §  » 0 4 ,M, 444
I

» | _
»-I

Date:Phone Number'|  ' , Title:Si tore:

Mc. ¥,
• ' ll' ' 9
Prlnled Name:

I
'U-

/
? 2z..¢¢g.4»<~ /4~~~ M 6491 we »3¢/r84

4 |
u

Date: For:pity Director'

8w1¢, L. £2/md
144 l-l=1.l. 1.144414
Sectlon Chief or Region q

I / /94,6
Enforcement

Other
Follow-up
NPDES Permits4

i
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General Inform alon

Name of Alleged Responsible Party:
TwlnLakes Ulilltles

Date Reported:
9/13/06(to OER), 9/14/05 Io inspector

Address and Directlnns

9201 East 123"'Avenue
Crown Po!nL IN 46307

County:
Lake

Recelvlng Streams.

East Branch ofSfony Run

l isp., x OtherReceived by: RRR; RLP, RAC, Cler.-
Specify name of Inspector, Clerical or Other:
Spill UDB

Internet;Parson,Letter;X Phone,Via:
Fax, Referral
Referred by:

Pub!lt7 OfficialComplalnantType~ Individual; X Anonymous; Report to Complalnant7: Yes x No

KGComplainant's Name'
NA

PhoneNumber
NA

Address:
NA

City:
NA

Basement Backup;Nature of Complaint: Water Pollution; x NPDES Faclllty Failure; Septic Tank Ponding;

Description of Compialnx'
A SSO is occurring from a manhole

Responsible poNy: (To be completed by lnspeclor)
Twin Lakes Utlfilias

AddressILo¢:atlon:
9201 Eas! 1234 Avenue
Crown Point, /N 46307

City:
Crown Pol rt

Response

X

(visit)I. First Response Date: 9/15/05

Date:ll. Investigation 9/15/22/06

Date: A. No Acllon Needed9/22/05m. Closed 1. No Problem Observed
2. NPDES Facility corrected

B. Referred lo Other Ager1c3c

Contact: Phone Number:

10/10/06 8]1. ISNL Letter Date:C. Compliance Action

2. OATS Referral Date:

#

Dale:D. Enforcernenl ReferraI

10/10/06IV. Report Sent Date:



IDEM
OFFICE OFWATER MANAGEMENT

Complaint Investigation Report
PAG E O F

(Compialnlz 2OF F)

Flndlngs of Investigation

Name(s) of individual(s) contacted: Titl8(slI
Phone'
Fax:

I
(

)
)

)
)

Phone:
Fax:

(
(

)
)

Phone:
Fax'

(
(

Nature of problem found during Invest gallon:

YesSamples taken? No NoYesPlctures taken?

Yesis condition a State Water Quality Violation? No

)Yes , No (Permit#:Does faculty discharge wastewater without a valid NPDES permit?

YesDoes facility need an NPDES permit? No

Comments'

Name(s) and Signature(s) of Inspector(s)' Date' Off lcelTelephone:
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INDIANA DEPARTMENT OF ENVIRONMENTAL
MANAGEMENT
Indiana Government Center»Norlh
100 n. Senate Ave.
Indianapolis, IN46204
Telephone: (817)232.8803 or
Toll Free' 1-800-451-6027 (wllhln Indiana)
ha :I JN.

q

YES'r @no.»L _
.1.u.
Q'

5:
v '
_s

Are there any visible emissions (except steam) from any stack or vent?
If YES, identify process, vent or stack, description of emissions (colon duration,
constant vs. intermittent), time, and weather conditions (e.g. wind direction).

-

2. Y E S  l a> no

Is there any activity generating dust?
If YES, Identify if dust was seen crossing the property lines, identify the sourceof the
emissions, descriptionof emissions (color, duration,constant vs. intermittent,time,and
weather conditions (e.g.wind direction).

3. YES Emo
|

is there any evidence of open burning?
If YES, describe if burningis/is not occurring at the timeof the Inspection and describe
materials and amounts burned.

NO
4.

YES
1334/A

Are solvent contalner(s) closed when not in use?
If no, describe containers and location (e.g. booth number, department etc).

NO
5»

YES
91 N/A

Are fi l ters securely in place when spray booth(s) are in operation?
If no, describe problems with hltefs (Ag. no filters, sagging filters, torn, etc) and
describe location or identification of the spray booth (e.g. booth number or department).
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MULTIMEDIA SCREENING CHECKLIST:
Alt, Water, Industrial Waste, Underground Storage Tanks and
Toxic Release Inventory
State Form 50865 (RE I4-05)
INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

Please Print Legibly or Type

Faci l i ty Name: WIN L AW Q b u1 'H , \ ' f bE 3

Facil ity Contact: C1%4<'*-'(»kl'b m vefn
SIC Codes for Facility (Primary and Others): Aa5 7 /

Description of Major Processes: 9€>/~>¢*5e-*@'*\ ;*M *

Inspector: I\)\¢\4 'Zeal/~<v»~ Date of Inspection: Q Izz/O4

4



Are any industrial process Wastewaters being generated at this facil i ty?
If yEs, specify:
Description of Wastewaters:

._~sJ!:;;.

.. 2.4.

NOYES

Does any process wastewater discharge to a POTW collection system (i.e.
sewer)? `

If YES, specify:
Does the facllily have a wastewater/industrial user permit?

YES NO

' }`

.»

ii

NOYES

Does the facility have a direct discharge (from in dus fiial process, Industrial
wastewater treatment or non-contact cooling water) to a receiving water near the
facility?

If YES, specify:
A) Does the facility have a NPDES .Permit? YES NO
B) is the receiving water being impacted (Ag. discoloration of

water/sedimenVsolls, foaming appearance, oily'sheen, solids, floatables,odor
etc.)?

YES NO
UNABLE TO DETERMINE BECAUSEZ

if YES, describe the impact:

DOCUMENT WITH A PHOTOGRAPH.

YES NO

Was any indication observed that process materials such as cleaners, solvents,
paints, lubricants, etc. are escaping through floor drains?

If YES, specify:
Description of materials:

l

I

Multimedia Screening Checklist
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*Although the actual SIC code is a tour-digit number, Rule 6 regulates the primary category group (i.e., the first two digits of the Sic Code) In many
cases

4. "Only gasoline service stations that act as truck stops or plazas and have on-sito vehicle maintenance activities are potentially regulated under
Rule e-

Irs addition to SlC Code designation, several narrative categories of industrial activities are also potentially regulated under Rule 6. These narrative
categories include: (1) hazardous waste treatment, storage, or disposal facilities, (2) landfills, land application sites, open dumps, and transfer
stations, (3) steam electric power generating facilities, (4) wastewater treatment plants with a design flow of 1,000,000 gallons per day or more that
are not in an MSG regulated by 327 lAC 15~t3, and (5) agricultural chemical fertilizer and pesticide distrittutlon facilities meeting certain storage
thresholds and upon referral by the OlSC.

1
_..
-1

YES IE'3_N0

D o e s  t h e  f a c i i l t y  h a v e  a n y  o n g o i n g  o r  p r o p o s e d  l a n d  d i s t u r b i n g  a c t i v i t i e s  g r e a t e r
t h a n o r  e q u a l  t o  o n e  ( 1 )  a c r e ?

I f  Y E S ,  s p e c i f y :
A )  H a s  t h e  f a c i l i t y  a p p l i e d  f o r  R u l e  5  p e r m i t  c o v e r a g e  u n d e r  3 2 7  l A C  1 5 - 5 ( S t o r m  W a t e r
A s s o c i a t e d  V w t h  C o n s t r u c t i o n  A c t i v i t y ) ? Y E S N O
B )  W e r e  a n y  s i g n s  o f  e r o s i o n  o r  o f f - s i t e  s e d i m e n t a t i o n  i n t o  w a t e r s  o f  t h e  s t a t e  f r o m
c o n s t r u c t i o n  s i t e s  o b s e r v e d ? Y E S N O

Describe the general.appearance {i.e. foam, oily sheen, solids and floatable, color or odor) of any
observed discharge of storm water.

3. ,

D O C U M E N T  W I T H  A  P H O T O G R A P H

R e g u l a t e d  I n d u s t f i a i Aptlvi iy Categor ies ARegulated Industr ial ctivi CategOries
SIC  i86d8* A q l t v l t y  D § s c r i p t i ¢ n -SIC _COde* Agglv l t y  D iésdr lp t lbn

10>ox Metal  m in ing 33>o< Pr im a metal  Indust r ies
1 3 x x Oll.and gas ext ract ion 3 4 x x Fabr lcaled metal  produc ts
1 4 x x Norlmetallic minerals ,  except  fuels 3 6 x x Indus t r ia l  machine and equ ipm ent
2 0 x x Food and k indred produc ts 36x x Electronkx 8- other electric equhiment

3 7 x x2 1 x x T obacco products Transpot ta i lon equipment
22xx Text i le mil l  products 38x x Ins t ruments  and related produeis
23x x Apparel  and other tex t i le products 3 9 x x Miscel laneous manufaétur lnq Indust r ies

4 0 x x24x x Lumber and wood produc ts Rai l road t ransportat ion
25x x Furnlture and f ix tures 4 1 x x Local  & interurban passenger t rans i t

42x x26>o< Paper and al l ied products Trucking and warehouslnq
27XX Prinl lng and publ ishing 43xo< United States  Pos tal  Serv ice

4 4 > a28x x Chemicals  and al l ied products Water t ransportat lor i
29x x Petroleum and coal  produc ts 4 5 x x Transportat ion by  ai r
30>o< Rubber & miscel laneous plas t ic

produc ts
5 0 1 5 Motor vehlc la parts ,  used

5 0 9 331x x Leather & leather products Scrap and waste mater ia ls
5 5 4 132xx Stone,  c lay ,  and glass products Gaso l ine  serv ice  s ta t ions "
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Is the facility's drinking water (drinking water; showers, cafeteria, etc.) supplied
by a municipal (public orpr ivate) water system?

If YES, then do not filiout rest of this section,
A) If no, does the facility have its own drinking water s stem for employees
(drinking water, showers; cafeteria, etc.) YES
B) lf.answer to 1.A is YES, Is the source of the water supply surface water or
ground water? Surface Ground
C) If more than 25 employees, verified that they have a PWSID #CP

YES NO

YES

_ v.;

2.251

433£
'5¢*;¢t;_-»2'
. " } r . °; :

o

. . , * : = 4 §
[ 8 = " : . \

. . n . -. . _..

If the facility is a public water supply and has a PWSID #, is the wet! head on-
si te?

A) If YES, was the well head area observed? YES NO
B) If answer to 2.A Is YES, was the area within a 200-foot radius of the well head free of
visible contemlnallon sources? YES NO
C) If ensurer to 2.B is NO, please describe: dd

DOCUMENT WITH A PHOTOGRAPH

1..e

YES1
:-" :

r.. \ 0

Was evidence observed of waste being released to the environment or disposed
on-site? (waste piles, excavations, releases, etc.)

If yEs, please indicate:
A) Nature of evidence:

B) Waste description:

C) Source of the waste:

D) Dimensions of the a.rea:

DOCUMENT WITH A PHOTOGRAPH

Are there any underground storage tanks on-site that have not been registered
wi th IDEM and contain petroleum* or a hazardous substance?

l y E s , please indicate:
A) How many'?;
B) List materials stored in the USTs:

* Tanks storing fuel for heating are exempt.
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Multimedia Screening Checklist
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YES Emo Are you currently reporting to the Toxic Release Inventory (reports due July 1)?
Note: If answer to Question 1 is YES, than do not fill out rest of this section.

YES»2

. 4...: n
!9"8 -:.
. . .....
. Q 1» +

*...*.
" n_

2140
Ii answer to Question1 is NO, then do you have 10 or more employees including
office staff?

If answer to question 2 is YES, then are you a member of any of the following Standard Industrial
Classifications?
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Check If
Memb.Er
Qfslc
Group'

SIC
Category
(2 digit)

Standard Industrial Description Check if
Member
of SiC
Group

SIC
Category
(2 digit)

Standard lndustn'al Description

10 Meta! Mining 31 Leather and Leather Products
12 Coal Mining 32 S(oneQ Clay, Glass and Concrete

Products
20 Food and Kindred Products 33 Prima Metal Industries
21 Tobacco Products 34 Fabricated Metal Products, except

Machinery and Transportation
Equipment

22 Textile Mill Products 35 Industrial and Commercial Machinery
and Computer Equipment

23 Apparel and Other Finished Prbducls
made from Fabrics and Other Similar
Materials

36 Electronic and Other Electrical
Equlpment and Components

24 Lumber and Wood Products 37 Transportation Equipmerwl
25 Furniture and Fixtures 38 Measuring, Analyzing and Controlling

Instruments, Photographic, Medical 8.
Optical Goods, Watches, Clock

28 Paper and Allied Products 39 Miscellaneous Manufacturing
Industries

27 Printing, Publishing, and Allied
Products

49 Eléclric, Gas and Sanitary Sewlce

28 Chemicals and Allied Products 51 Wholesale Trade~Non durable Goods
29 Petroleum Refining and Related

industries (CoalProducts)
73 Business Services

30 Rubber and Miscellaneous Plastics
Products

NA None of the Above
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Multimedia Screening Checklist
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I Note: if answer to Question 1 Is NO and YES to Questions 2 and 3, please forward a copy of completed multimedia
Inspection form to OPPTA.
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x

CHECK ONE:
\ E NO . N/A N/E

NO,
n / A ,
N/'Er

IP rov ide  ex p lana t i on  o r  des c r i p t i on  why '
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: *Z4,

Info Source/ Location/Date Reviewed Inspector Notations Pertinent to Upcoming inspection:

wsfo 448 Q/4404 WW/d
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INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

Wemake Indiana a cleaner, healthier place to live.

Michell E Daniels, Jr;
Governor

77mma.v W, Easterly
Commissioner March 14,2007

100 North Senate Avenue
Indianapolis, Indiana 46204
(3 I7)232-8603
(800)451-6027
www.IN.gov/idem

WACERUFIEDMAJL 7002 0510 0003 8209 1299

Charles Alexander, Area Manager
Twin Lakes Utilities
9201 East I23"' Avenue
Crown Point, IN 46307

Re: lusnec /Violation Letter

Fawn Point. IN 46307

Dear Mr. Alexander:

On January 24, 2007, a representative of the Indiana Department of Environmental Management, Northwest
Regional Office, conducted an inspection of Twin Lakes Utilities, located near Crown Point, Indiana. This inspection
was conducted pursuant to IC 13-14-2-2. For your information, and in accordance with IC 13-14-5, a summary of the
inspection is provided below:

Type of Inspection: X Complaint Investigation

Results of Inspection: Violations were observed but corrected during the inspection
Violations were observed
Violations were observed and will be referred to the Office of Enforcement.

A sanitary sewer overflow (SSO) occurredbehind2095 Hidden Valley into Big Bass Lake on January 9,
2007. The ground impacted by the SSO had since been applied with lime and cleaned with rakes. The loss of sewage
into the environment was a violation of the penni, Pan H. B. l. a and 327 lAC 5-2~8(8) for failure to maintain the
collection system.

.Within thirty (30) days of receipt of this letter, a written detailed explanation, documenting compliance with
each of the requirements listed above, must be submitted to: Indiana Dept. of Environmental Management, Office of
Water Quality .- Mail Code 65-42, 100 North Senate AvenUe, Indianapolis, IN 46204-225l. Failure to respond
adequately to this Violation Letter may result in a referral to IDEM's Office of Enforcement. Please direct any
response to this letter and any questions to Nicholas Ream at (219)757- 265. Thank you for your attention to this
matter.

\ SI car Ly

J. Robert Simmons
Deputy Director
Northwest Regional Office

\

IRS/ukr
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This is lo notify you that on l l m (month, day, yew an inspection of the spar:Wed facility was conducted in the undersigned

repregzentallve of the Indiana Department of Environmental Management, Olfloe of Water Quality.

WPE OF INSPECTION (may Include more than one): Complaint (J)
Compllance Evaluatlon Inspection (C) Multi-medla Screening Evaluatlcn (M)
Reoonnalssance inspection (R) Comblned Sewer Overflow lnspecllon (Y)
lnduslrlal User InspectIon (I) Compliance Sampllng Inspection (S)
Sanlta Sewer Overflow Inspection ) Other

U\'\ LM
34-6"y \'3* ri9y~l»6

Name and ocailon of Facility Inspected:(numba:; sfraef, wHy, zap code)
T o :  r - *  U 4 : \ 4 % E18-

0 f z o \

www 'l7011Jt? m .Ur ~"r
. w . . . . ' .

. . . , .
. ' . : . . ' . . . . . : . . .

ReceivingWalerslPOTW'

'2»~~es 3 \ 2 A n c u x  4 ?

z w w g V  " o w

Permit Expiration Date:

3/3l/88
Name(s) of On-Site Representatives: " " - TIlle(s):

M2#6'¥mAv4l»1Q€96'¢
)Phone: (

Fax: ( )

Ceriltled Operator

l>wJW~4=0*f\' 7 "

Number:

\£,,3"7l2)'
Class:

l m &Full 1 me Part Toma

IRenewal Ef1ecUve ate:

/ \ o<
Expiration Date:

LT I30/oX'
Hours per Week:

40 +
a nons

NoContacted: Yes

Name and Addressnf Res Idle Old I (number, street, city, zip code)C,141¢v<LL% &uzewwa
Qzox -w r72> A 4 5
G1Lm,J 5?0lu'§' HJ 44387

(S = Satisfactory, M = Marginal, U = Unsatisfactory. N == Not Eva!ua\ed, NA= Not Ap

Phone: ( )

Fax: )(
Facility Design Flow:

-Dal-nnnn
0

4Recelvlng W aters As earn
Effluent Appearan
Permit
CSOISSO Sewer Overgrow)•

5 Facl\lly/Sl\e
Oparallon
Maintenance
Sludge Dls oralI

I oPrel imina I ns  ec t i

Self-Monitoring Program
Flow Measurement
Laboratory
RecordslReports

ILenin Fi r  din s*

All
: J

IJl
:JN
N
I

N
M

s

N P D E S  F A C I L I T Y  N O T I C E  O F  I N S P E C T I O N
stale Form47989 (Re I sos)

1NMANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

NPDES Permit # Classlflcalion Per Permit

iW/90'2>4 WI,
Facility Type Code
D 1 = Munldpallty
EL 8 = Aqrk:ullura1

822 = lndusuyIsami~Publlc
E! 4 = S!alelFederaI

J§3Ma)or

CJ Minor

u

Compliance Schedules
[Pretreatment
Effluent Limits Violations
Olherz

*These fmdlngs are consldared preliminary and Idenllfy specific compilance Issues dlsoovared during the above-noted Inspection that the
deslgnaled agent of IDEM believes may be a vlolauoh of a sia\uta(s), rule(s) or perml!(s) Issued by IDEM.

SINGLE MEDIA INSPECTION'

(5)No volatlons were discovered with respect to the particular Items observed during the inspection.
Vlotarjons were discovered but corrected during the Inspection. (4)
Vlolallons were discovered and require a submittal from you and/or follow-up Inspection by IDEM.
Violations were discovered and may subject you to an approprlale enforcement response. (1)
Addltlonal lnforrnalkmlrevlew is required to evaluate overall compliance. (6)
Potentlal problems were discovered or observed. (31

(2)

Distribution: White . IDEM public99; canary - OPPTA (if OPPTA assistance raquaslad): Pink- Owner/Agnnl R ;4§enla!iva, Gold - mspocla

i"3§5 1 of .



Addltlonal Comments Regarding Unsatisfactory Ratings - lndudlng Rule or Permit CItallon(s):

_¢»|»¢lu»- qqqq Qu 9|QQQiiwH¢»*»*clnw¢¢»q--Q---s-univ-¢h¢&W¢»¢¢D¢»9¢WU¢*¢¢¢U* ¢"¢*

puscoup--b-¢¢¢¢¢¢¢¢¢p¢0¢¢»l»»U!*¢¢U*****""""°°"'°

aComments Re

ale"e8'~oC9%6
rdlng Marginal Ratings - Conclusions and Recommendalion

Q Q
wguzg'/ 5 .

4,--¢\.¢»¢au
19/a.34

1lnr n:ucv1Q-#vwwon¢¢¢v1»¢¢¢¢\»¢¢¢¢¢¢»¢¢¢¢¢¢ ur-an--nunqnuuuuovunuutwhdnhvi ww-I' ¢*°b¢*Dl°'**

:_-Qstun----w-GHuIIIQ:vw-¢l»¢¢u»¢-pup-¢¢w-ubistratusQal¢¢¢»¢»\l»_¢¢.»--Q-¢-69:10 8019 -¢¢¢¢¢¢¢Q¢¢¢Q¢u»¢¢¢¢¢¢-¢¢»¢¢¢¢¢§¢¢ QQQLQ¢--¢¢¢u»¢¢»hl5098899096-d¢DD¢!D¢¢¢UU

¢»Q u-nn--vudnnwnqpuvnnb

Multi-media Screenln (please note that a multi-media screening is not a comprehensive evaluation of the compliance status of \he facility):

<>?> Mul!l»madla screening not conducted.
No violations were observed during the limited mulls-meala screening conducted by IDEM.

Potential vlolalions were dlswvered but corrected during the Inspection.

Potentlal problems were dlseovered and may be lurcher lnvostlgated.

Pollution prevention Is the preferred means of environmental protection In Indiana. The goal al pollution prevention Is to promote changes in business and
oommerdal operation. especially manufacturing processes, so that lndlana businesses Increase producllvlty, generate less environmental wastes. reduce their
regulatory responsibilities encl become more profitable. Your participation in lndlana's pollution prevention program Is entirely voluntary. If you have any
pollution prevention questions, you may contact our Olive of Pollution Prevention and Technlcal Assistance (OPPTA) at (317)232-8172 or (800) see7e01 . or
visit OPPTA's Web Te wwwJdarn.lN.govlopptalp2l. Would your company Ilka to be contacted by thEM's Offlce of Pollution Prevention and Technical

Assistance? Yes No

In addillon to the compliance asslslance offered by IDEM's individual programs, IDEM's Compliance and Technlcal Asslstance Program (CTAP) oilers free.
oonfrdenlial compliance asslstanee to regulated enlltles, lndudlng small businesses and munldpalitles, throughout lndlana. in the future, If you would like ro
request free, conlldenllal oompllance assistance, all (817)232~8172 or (800)988-7901 , or visit CTAP's Web sale at Mpd .ldemN.govlctapl.

Summary and Correction Information

The

26
A summary of vtotattons and concerns noted during the Inspection was verbally communicated to the undersigned representative during the Inspection.
facility should correct any vlolaltons noted as soon as possible. Wolatlons Identified and erected during the Inspection may still be cited as vtolatlons.

A written Inspection summary will be provided wtthln45 days. Written report provided at the conduston of the Inspection.
In accordance with IC 13-14-5~4, matters not evident to IDEM al U upon subsequent review, any changes to this report are
the time of the Inspection might nd be Included In either the deemed necessary. a revised report will be sent to the
verbaI.or written Inspedlon summary. subtest facttity within 45 days.

IDEM Representative:
Nme

OUts¢¢' 144

Slgneture:

L \I t
resentativelTiIIe:

//
Dale'

I/407

Phone Number: Date:

444757-0z1d< \)L~\ OF
Phone Number:

m- 8a'»30/8

Printed Name'

MC. O V 4
111 . i°. i
Pei Ted Name:

I M >  A r c W E
For IDEM Internal Use:

Date:Section Chlef or Regina! .Ty Dlfeclor:_.ea 0 Enforcement
o Other

Follow»up
El NPDES Permlls3  66 0 7

\

oism'u¢aw»: whiib IDEM pwnc Flu; Canary - OPPTN i!IDPPTA asslstanes nqussled); Pink OwnerIAg¢nl Ra 9son1a\1va, Gold - lnspedar
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LOFS POA

QpR-aa-2997 15258

2199883849 84-/38/Q7 85:823m p. @@4

182 INDIQNQ LLC 219 845 1'?'55B45845'?6 p. 81/88

ENGINEERS n ARCHITECTS O scznzwlsfrs
PLMQNERS v 'SURVEYGRS

April 20, 2007

Mr. Cleveland (via fax: 2.19=988-.8&40)
Lakes of the Four Séa3on$ Pgopertyfbwriers .assoeiaumn
1Q48N. Lakeshore Dkiire
Crown Point. IN:46309

Asbestos Pipe' Sampling
Lake. of the'Four Seasons
DLZ Pmjéct No..0264-2043-70

Dear Mr. Cleveland

Steve Winters (}D5.M Asbestos Building Inspector No. 190628076), an Indiana Department of
Environmental Management (IDEM) Accredited Asbestos Building Inspector and employee of DLZ
Indiana, LLC (DLZ) was On-site at the Lake of Four Sehéons on March 27, 2007. DLZ was informed
that the sanitary line located along*Plmchurs.t Street we recently replhced and that the old sanitary line
was believed to have consisted of an asbestos containing transite material. A representative from the
Lake of Four SeasoNs, Ron Betwell, iNdicated that they believed the asbestos. containing Transite pipe
was not removed outbroken-up and;comming1ed in with the backfill used for the new line

DLZ observed multiple pieces of the piping that were protruding through the sudiace in the backfill area
In addition. several tcsl pits were- excavated in the sanitary sewer bwwéktill axial A piece of the Transite
piping was uncovered approximately six to eight inches below the suiiiHLce in one of the test pits. DLZ
collected a sample from two sepailale pieces of Piping and submitfedihe samples to ACM Engineering
& Environmental Set-iriees fol analysis.. The results of the analysis iNdicated that the samples contain
26% and 34% asbestos. A copy off the laboratory dualyticd results is attached

If you have any quesiibng, .please ii-ee tercontacl 9i1I.Dflice

Sincerely

DLZ INDIANA LLC

Anthony I. Keening; PB
Project Manager

SteVe Winters

m=lp»q¢lnas4w»4a\pnn¢¢nnao1 newspill¢\2ll07-04-20.§duvd lnd =-5w w M - " ° °

701'1 Indianapolis Blvd. • H a m m o n d ,  I n d i a n a  4 6 3 2 4 ( 219 )  an s - 1750 .
VWt hwDf f lces . T f i ro iJ9hout  T he

w w w . d k z . c o m

FAX Qflg.) 845-4755
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THE 1a=8~12orz'r=
T h e a t tach ed ; ep9i ' t  quant i t ies  the f ibrous  mater ia ls  found 'm each samp1e~subnu. i t t ed for
ana l y s i s .  A  c omple t e  f i b rous  ax iady s i s of samples is given for eacix sample fnillnwed by a
breékdovm analysis of any sub-samples for  heterogeneous mater ial . .

H W R 0 p u m o u : . .
I n  Apr i l  2007,  ACM Engineer i ng 8s  Env i ronmex x t d  Serv i c es  rec e i v ed bu l k  s amples  o f  s us pec t
asbcatms contaimhg bui lding matcmisad f rom DLZ Indiana,  LLC. .  These are to be aaunJ;y :ncdlby
ACM Engineering 86 Env izrcuubrnental  Serv ices for poss ible asbestos content . .

The 53191:  column is  the c l ient  sample ideu8£:at i :>n .

The f~hi4r~d column. is the sample ideniilication. whiaah indicates whether the sample is
homogeneous or  hetercvgeneoua, »t11e color  of the sample, and the phydcd descdptinzi
(cement.iti9us,. i ibroue, cloth, etc_} . .

The second column is the laboratory sample: number . 111:  labaunatary  number for Thx: ov era l l
sample an;zsl119uri»s is a n u n u h c r . The labnratnuy number followed 'by aJI!=!.te1r
(A.,B,C. Sta.) indicates a # mb-==lr4z=}° analysis. :

QpR-3E)-2837 15:51

LOFT POA
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182 XNDIQNQ LLC

21398838443

219 B45 175534564576

84/313/137 (ZS: 83pm P . @06

p. 133/38
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The f our t h  c o lumn ind ic a tes  Ehe t y pes  and perc entages  o f  as bes tos  i dent i f i ed .  i n  t he s ample
o r  s u b - s a m p l e , .

l

1 I
} 1
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Thu:  F i f th column indicates  the t ypes  and percentages  of  non-asbesbos  ident i f ied in the sam1$le
o r  s u b - s a m p l e .

\

P

The aitch colunnzi indicates the types and petéentagen d n=on~aalbestos, non-fibrvus mater ial
in; the sample or  sub-sample. -' .

The seventh cul lan indicates the typesand pefzxntagcs of non-asbestos Ebr uus mater ial  in
.the sample or  sub~samp1e. Fi ldroua ruateniial  Wil l  not necessar i ly total  100% of the sample.
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'1`b.ere wi l f i  be dashes (-~.») each column when not i f y ing is  detec ted.

a
I

-ll!3.Q!2= . .
A l l  amadyses  and quandj ieat icups  are paxfoninecl Jr aecordancct with the U.8.. Envirrmrnenxal
Protection Agency's "Method for the Dctsroubnaiz ion of ,A.Bbestua in Bul ls :  Bui lding MatedaLs",
E p A / 6 0 0 / R ~ 9 3 / 1 1 6 . . . . .

l:w .The method ut i l izes atercascopipal <:xa~xnin.a1: iun of the bulk sanntplma, ea wean as ut i l iz ing the
po l a r i z ed  l i gh t  m i c ros c ope  and the c c u f x a l  s t op  d i s pers i on  s t a i n i ng met hod .

i
\

| .

If applicaluis, please be advised thaiit Tb#  Sucsreo Scope/PTM xmethodam have liauuitaiions
relgsczdiurxg flncn' d i e  ana l y s i s  f o r asbestos ennlzemt. Historically, the parnldt lhi ion of f loor  t i l ehas

the grinding of aalieatoa into suhurniczoaaopic portions. 'l1'xcx'¢fore, this method of
dlrWlysis mag/ produce inconzect reslillts for tests of floor tile which- p roduc e  nega t i v e  Hnd i hg
f o r  as bes t os
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Gross samples are examined under a 10X nr 20X stercoscbpe where homsgerneity
.(need for sub-samples), nearrure and /or airy c>t1-mer distinguilshisng characteristics are
determined- .

Subsadnples areprepared ii needed. Any fibrous material is mounted inM Y
dispersion oil far furdler microscope euraminatiox-A utiliJz&rxg polarized light miczuscopy.
Any possible asbestos fibers are analyzed fur morphology. color and pleoehroism,
index of re&action parallel god perpendicular to elongation, birefringence, ext'mction
characteristic and sign of eiongmiion, and any other distinguishing charactcrisdca .
observed,

z `.

To determine the rciiractive index. the camtaralstop riiepersian staining method is used,
as well as ma.t<:hi1i:.g with refjra1;t,ive index Q31 and udng lightmatching the sodium D
line wavelength. Identiiicau'on of nonwsbestrgqspecies is less rigorous, as they see of
secondary interest. ` - . _

The perceautgge of ésiaestcs anal other fibrous manerids are than d¢te1miued accdrdiizg .
to sample area coverage any! thickxziess, TheHermit of quailiticaion is on; percent [1%).
The a.bove is recorded an the laboratory analysis sheet and maintained. for three years.

The; error involved.-far reported percentages Rf 5\bxvus.ia 100% 81'1*Dr for 1% to 5%, 50%
err bi' f6r_5% to 20%, and 25% ex-r.or for 20% to 'lOw%. A11 psrccxztagcs will he reported
i n a range indicating error or a single value, in which case the above error should be
appiisd. When the saline 1% or gfcater la rzrpoited this indicates asbestos is present he.
the sample. . . . '

Asnzsros CM9=A @m¢n=.

The Eartuxes of the various ioiids of asbestos are as fo11ows°

¢;m5rf3<;»rn.m-_ T11.ilrs1 E'b4ens and Sher bundles with both straight and wavy sections.
The ends of bundles Mend. to be Eranyed. Sig; of cloxxgmtion lg positive, refractive indices
are 1.493-1.560 (alpha) and~1.668-1.T17(ga~m.msa), and hireiiringence of 0-cm9-0,016.

.Ir is caminonly rcfexred to as blue' »&SbastDS. . .

AMOS!TE: Straight MI single fibers and bundles of such fibersusually with cleanly
broken ends on inc8vidu.al Abe;s~, positive sign of elongation, re&ractivc indices of
1.653-1,696 (alpha) and 1.655-1.729 (88II1t\1vB3» and birefringence of 0.020-0.033,
When; exhibit parallel extitlciiang -

If.:

CROCIDOLIT§:_ Simaihapr iningupholngy to amogite, but is distinguished by negative,
sign of elongation, blue to blue-gzaen plcocihauic coloration, re£ractive indices of 1.654-
1.701 (alpha) and 1.G68~1.?l?-(gagnuunna), auld birefxingcx1cc'ofO.O09-O.O16. it is
commonly referrécl to as blue asbestos.

1 ,596-1.652 (alphas
cxtiuactianarid positive sign of eilnuogarlion.

Similar-'m morphology to amnaite, but has re&active inradiccs of
and. 1.615-1.676 (gamnnna), anthophylite fibers show palrallcl
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1'RE='BlIOL1TE¢' Acru¢of1,1'rB. SERiE§- '_ :
'1`ranspaxent, elongated furrowed prisms,usually with uneven, jagged ends and
"month sides; with oblique (Q-28 'dcgx-ée) to parallel e:rtinc;ion and pasdtive elongation:
rciractive indices are 1.599-1.668 [alphalaind 1.622~1.688 (ge o) and b i:ingence
is 0:02D-0,02s. . i

sugrIaa RErEav1~1o1~r: . . .
Samples will be retained for 6 mnriths unless otherwise instructed. Alter this penrioé,
the *samp1c(s) wfii be disposed of appropriately. Upon written request, the Samples will
be returned by mail or rlnlivcry for a nominal fee to cover postage and handling. There
Would be no charge for samples picked~up at ACM Engineeuring 8:Ellvi ionmental
Scrvic¢:s_ .

nxscfdssIdu Arm 1uz:co1nau~ansuv4noz¢s: . . .
In nu:c'ier` to reduce the risk of' 'mtrodilézirigasbestos iihers into the air, care should be
taken not to disturb the aJsb§>stoa 4:ontaining building materials. It rcgxovelrinn,
`d¢mo1ition or ad-wr8c1:ivitieB might di8turlb known asbestos containing 'building
materials, a reputable asbestos consultant shouldbe contacted to help effectively

:design and. implement; an asbesiius management program. `

Report 9l-epared .bys Patrick T. Griilin

ACT! Enghnegrisng 84 Iihnrvironnxental Services
pr udent / em o
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Anaahnsis of Suspect Asbqstqs qagqfaining Bulldinq Materials

CLIENT: DLZ :momma
2211 EMST'JEr=PERSON
SOUTH BEND. INDIANA45615

cuElrr l='ROJ&CT'

DAYE OF SAMPLE:

SAMPLE SITE:

LAKE OF FOURSEASON

03/27107

LAKE QF FOUR SEMSON

ANALYTICAL METHOD' EPA/8004R-93/118

r~lvLAp LAB CODE #2 101977

MATRD(: BULK

DATE oF ANALYSIS:

Act  PR ECT M

mm1A')1

12141

kzuewr
SAMPUiE
NUMBER

ans
SAMPLE
NUMBER

non FIB
NON
AGBM

HA-1/S41 0705478

HA.1/s»2... 0705479

GAnn-:Le 1uEm°lp1c4xTlon

GRAY FIBROUS MATERSAL

GRAY FUBROLRB MATERLIIL

H B
. n o n

ASBEST e u . A d am

z e s t . 14%

25%C . 66%

B%CR

ll]ORUSCOPl$T!

Act ENGINEERING a. HWVIRONMENTAL senvlcss28598 us 20 WEST, SOUTH BEND. INDlANA 48828
4 TELel='l4o;~ls (574)234.8435 FAX (674)234-8800 .

DATE:

I I ll_
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§na1¥m5 of Sxlspent Asbestos ContaiNing Materials

ACT! nuennzzsnufra 85 EMVIRQNIEEMTAL smnvxcns r*a@o~n>c'r NO.: 12141

DESCRIPTION OF ANY. PROBLEMS ENCOUNTERED IN THE SAMPLE ANALYSIS: None

c n c a n = o m a : n ' r s  D E S C R I P T I O N :

A S C B E S T Q S  n m r u w a m s

xvolws8znsros MATEMIAIB

CHI-L= CELLULQSE
G - Fmmoos GLASS
M - MINERAL WOOL
s us SYNTHETICS
H u HA=1R
CO = CQTTON
O =  o m a a
CF a CERAMIC FIBERS .

NON~FIB NON-ACM - NON FIBROUS NONACBM
Fm NDN ACM - Fmnous NON ACBM , -

nafxws

THIS RE}=0RT'MU$»1- NOT BE USED BY THE CLIENT TO c1.A.1m PRGDUCT
ENDORSEMENT BY NVLAP OR ANY AGENCY OF THE U-S. GOVERNMENT

ACBM :pa ASBESTOS CONTAINING BUILDING MATERIAL
c :: <;Hwfso'r1LE .
A I: AMOSITE
CR M CROCIDOLITE
A'LN nu ANTHOPHYLITE
AC us ACTINO1-ITE
T :: TREMOLITE .
8g¢_ - NO ASBESTOS DETECTED

Fmnous QuAn'rmEs DO NOT NECESSARJLY ADD UP TO 100%
R1=;MA1N1NG QUANTITIES ARE COMPOSED OF NON-FIBROUS ROCKS
BINDERS AND MISC. mA'r1=:1zIAxs

THIS REPORT RELATES ONLY TO THE ITEMS ABOVE

ACM ENGINEERING a; ENVMONMEN'rAL SERVICES DCES NOT nmvwrs FROM
THE TEST mvrxion DESCRIBED no THis REPORT
ASM ENGINEERIIWG & ENVIRONMENTAL SERVICES DOES NOT DEVIATE FROM
THE TEST METI-ION DESCRIBED IN THIS REPORT

THIS TEST REPORT MUST NOT BE REPRODUCED EXCEPT IN FULL
WITHOUT THE wRx'rrEn CONSENT OF ACM ENGINEERING gs ENVIRQNMENTAL
SERVICES

I
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ASBESTOS/NESHAP REGULATED ASBESTOS CONTAINING MATERIALS GUID... Page 1 of 7

Agszwy
Asbestos

s

'b
I

a
8
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Sewing Alabama, Florida, Georgia, Kentucky, Mississippi, North Carolina, South Carolina,
Tennessee ,

Contact Us| Print Version Search: I ..
EPA Home>Region 4> Al£> Asbestos> ASBESTOS/NESHAP REGULATED ASBESTOS
CONTAINING MATERIALS GUIDANCE

ASBESTOSINESHAP REGULATED
ASBESTOS CONTAINING MATERIALS

GUIDANCE

l~.
v;

1. INTRODUCTION:

Section 112 of the Clean Air Act (CAA) requires EPA to develop emission
standards for hazardous air pollutants. in response to this section the
Environmental Protection Agency (EPA) published a list of hazardous air pollutants
and promulgated the "National Emission Standards for Hazardous Air
Pollutants" (NESHAP) regulations. Since asbestos presents a significant risk to
human health as a result of air emissions from one or more source categories, it is
therefore considered a hazardous air pollutant. The Asbestos NESHAP (40 CFR
61, Subpart M) addresses milling, manufacturing and fabricating operations,
demolition and renovation activities, waste disposal issues, active and inactive
waste disposal sites and asbestos conversion processes.

In the initial Asbestos NESHAP rule promulgated in 1973, a distinction was made
between building materials that would readily release asbestos fibers when
damaged or disturbed and those materials that were unlikely to result in significant
fiber release. The terms "friable" and non-friable" were used to make this
distinction. EPA has since determined that, if severely damaged, otherwise non-
friable materials can release significant amounts of asbestos fibers.

Friable asbestos-containing material (Act), is defined by the Asbestos NESHAP,
as any material containing more than one percent (1%) asbestos as determined
using the method specified in Appendix A, Subpart F, 40 CFR Part 763, Section 1,
Polarized Light Microscopy (pM), that, when dry, can be crumbled, pulverized or
reduced to powder by hand pressure. (Sec. 61.141)'

Non-friable ACM is any material containing more than one percent (1 %) asbestos
as determined using the method specified in Appendix A, Subpart F, 40 CFR Part
763, Section 1, Polarized Light Microscopy (pm), that, when div. cannot be
crumbled, pulverized, or reducedtopowder by hand pressure. EPA also defines
two categories of non-friable ACM, Category l and Category ll non-friable ACM,
which are described later in this guidance.

l

Regulated Asbestos-Containing Material" (RACM) is (a) friable asbestos material
(b) Category I non-friable ACM that has become friable, (c) Category I non-friable
ACM that will be or has been subjected to sanding, grinding, cutting or abrading, or
(d) Category ll non~friable ACM that has a high probability of becoming or has
become crumbled, pulverized, or reduced to powder by the forces expected to act
on the material in the course of demolition or renovation operations

The purpose of this document is to assist asbestos inspectors and the regulated

05/03/2007



ASBESTOS/NESHAP REGULATED ASBESTOS CONTAINING'MATERIALS GUID... Page 2 0.f 7

community in determining whether or not a material is RACM and thus subject to
the Asbestos NESHAP.

The recommendations made in this guidance are solely recommendations. They
are not the exclusive means of complying with the Asbestos NESHAP
requirements. Following these recommendations is not a guarantee against
findings of violation. The EPA intends for owners operators to be reasonably certain
whether or not they are subjectto the NESHAP. In the end, if a question arises,
determinations of whether asbestos containing materials are regulated by the
Asbestos NESHAP are made by EPA inspectors on site.

2. FRIABLE ASBESTOS-CONTAINING MATERIALS:

Due to their high tensile strength, incombustibility, corrosion and friction resistance
and other properties, such as acoustical and thermal insulation abilities, asbestos
fibers have been incorporated into over thirty-six hundred (3600) commercial
products. Thermal system, fireproofing and acoustical insulation materials have
been used extensively in the construction industry.

Thermal system applications include steam or hot water pipe coverings and thermal
block insulation found on boilers and hot water tanks. Fireproofirig insulation may
be found on building structural beams and decking. Acoustical insulation
(soundproofing) commonly has been applied as a troweled-on plaster in school and
office building stairwells and hallways. Unfortunately, with time and exposure to
damaging forces (e.g., severe weather, chemicals, mechanical forces, etc.), many
asbestos-containing materials may become crumbled, pulverized or reduced to
powder, thereby releasing asbestos fibers, or may deteriorate to the extent that
they may release fibers if disturbed. Since inhalation of asbestos fibers has been
linked to the developmentof respiratory and other diseases, any material which is
friable, or has a high probability of releasing fibers, must be handled in accordance
with the Asbestos NESHAP,.

The following work practice should be followed whenever demolition/renovation
activities involving RACM occur:

Notify EPA of intention to demolish/renovate,

remove all RACM from a facility being demolished or renovated before any
disruptive activity begins or before access to the material is precluded,

keep RACM adequately wet before, during, and after removal operations,

conduct demolition/renovation activities in a manner which produces no visible
emissions to the outside air, and

handle and dispose of all RACM in an approved manner.

3. non-friable ASBESTOS-CONTAINING MATERIALS:

Because of the resilient nature of asbestos, it is used in materials exposed to a
wide variety of stressful environments. These environments can cause the
deterioration of binding materials and cause non-friable materials to become friable.
For example, asbestos-cOntaining packings and gaskets (Category l non-friable
ACM) used in thermal systems may be found in poor condition as a result of the
heat they have encountered In petrochemical handling facilities, which may have
miles of transfer pipes and fittings which contain asbestos gaskets and/or packings
profound degradation of the ACM may occur due to exposure to organic-based

05/03/2007



ASBESTOS/NESHAP REGULATED ASBESTQS CQNTAINING MATERIALS GUID... Page 3 of 7

liquids and gases or to corrosive agents used to chemically clean these lines.

When non-friable ACM is subjected to intense mechanical forces, such as those
encountered during demolition or renovation, it can be crumbled, pulverized, or
reduced to powder, and thereby release asbestos fibers. When non-friabie
materials are damaged or are likely to become damaged during such activities,
they must be handled in accordance with the Asbestos NESHAP.

There are two categories of non-friable materials: Category I non-friable ACM and
Category ll non-friable ACM.

CATEGORY I non~friable ACM

Category I non-friable ACM is any asbestos-containing packing, gasket, resilient
floor covering or asphalt roofing product which contains more than one percent
(1%) asbestos as determined using polarized light microscopy (PLM) according to
the method specified in Appendix A, Subpart F, 40 CFR Part 763. (Sec, 61.141 )

Category I non-friable ACM Must be inspected and tested for friability if it is in poor
condition before demolition tO 'determine whether or not it is subject to the Asbestos
NESHAP. If the ACM is friable, it must be handled in accordance with the
NESHAP. Asbestos-containing packings, gaskets, resilient floor coverings and
asphalt roofing materials must be removed before demolition only if they are in poor
condition and are friable. `

The Asbestos NESHAP further requires that if a facility is demolished by intentional
burning, all of the facility's ACM, including Category I and ll non-friable ACM, be
considered RACM and be removed prior to burning (Sec. 61.145(c)(10)),
Additionally, if Category I or Category ll non-friable ACM is to be sanded, ground,
cut, or abraded, the material is considered RACM and the owner or operator must
abide by the following (Sec. 81.145(c)(1)):

(i) Adequately wet the material during the sanding, grinding, cutting or abrading
operations.

(ii) comply with the requirements of 61 .145(c)(3)(i) if wetting would unavoidably
damage equipment or present a safety hazard.

(iii) Handle asbestos material produced by the sanding, grinding, cutting, or
abrading, as asbestos-containing waste material subject to the waste handling and
collection provisions of Section 61.150.

1 .  I

CATEGORY ll non-friable A6M

Category ll non-friable ACM is any material, excluding Category I non-friable ACM,
containing more than one percent (1%) asbestos as determined using polarized
light microscopy according to the methods specified in Appendix A, Subpart F, 40
CFR Part 763 that, when dry, cannot be crumbled, pulverized, or reduced to
powder by hand pressure. (Sec. 61.141)

Category ll non-friable ACMs (cement siding, Transite board shingles, etc.)
subjected to intense weather conditions such as thunderstorms, high winds or
prolonged exposure to high heat and humidity may become "weathered" to a point
where they become friable.

The following table lists examples and other relevant information about Category I
and Category ll non~friabie ACM.
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TABLE1. non-friable ASBESTOSPRODUCTS

From EPA Guidance entitled"Guidance for Controlling Asbestos- Containing
Materials in Buiidinqs"(Purple Book), appendix A, Page A~1, EPA 56015-85-024.

Except for the following, Section 61 .145(c) of the Asbestos NESHAP requires that
each owner or operator of a demolition or renovation activity involving RACM
remove all such material from a facility being demolished or renovated before any
activity begins that would break up, dislodge, or similarly disturb the material or
preclude access to the material for subsequent removal

ACM need not be removedbefore demolition if it

(i) Is a Category I non-friable ACM that is not friable

(ii) Is on a facility component that is encased in concrete or other similarly hard
material and is adequately wet whenever exposed during demolition
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(iii) Was not accessible for testing and therefore was not discovered until after
demolition began and, as a result of the demolition, cannot be safely removed. If
not removed for safety reasons, the exposed RACM and any asbestos-
contaminated debris must be treated as asbestos-containing waste material and
kept adequately wet at at all times until disposed of.

(iv) Is a Category ll non-frieble ACM and the probability is low that the material will
become crumbled, pulverized, or reduced to powder during demolition.

4. INSPECTION PROCEDURES TO DETERMINE THE POTENTIAL FOR FIBER
RELEASE FROM non-friable ASBESTOS-CONTAINING MATERIALS:

Members of the regulated community (i.e. abatement contractors, industrial
hygienists, building owners & operators, etc.) should become familiar with these
procedures as they are designed to enhance compliance with the AsbeStos
NESHAP. .

GENERAL INSPECTION PROCEDURES

t, Identify all non-friable suspeCt'ACM and determine whether it is Category I or H.

2 If it is Categoly I non-friabie RACM:

is it in "poor condition?" [Is the binding of the ACM losing its integrity? Is the ACM
peeling, cracking, or crumbling? (Remember, friable ACM may not appear in poor
condition.)]

Is it friable?

Collect a piece of dry ACM and seal it in a transparent, reclosable sample bag.

- Apply hand pressure and observe if the ACM falls apart to the extent that it is
crumbled, pulverized, or reduced to powder. Does it occur suddenly, all at once?

- Send representative samples of the RACM to an analytical laboratory which is
able to test them for the presence of asbestos according to the methods specified
in 40 CFR Part 763 Subpart F,'Appendix A.

- Ask the owner/operator if a.ny ACM or RACM has been sampled and analyzed. If
so, determine where the samples were taken and ask if the methods of
demolition/renovation were considered when assessing the fiber release potential
of the material. Will it or has it been subjected to sanding, grinding, cutting or
abrading?

3. If it is Category ll non-friable ACM:

- Has the material been crumbled, pulverized or reduced to powder or is there a
high probability that it will be crumbled, pulverized or reduced to powder during the
demolition/renovation operations, thus rendering the material friable and subject to
the Asbestos NESHAP?

- If Category ll non-friable ACM has been or will be crumbled, pulverized, or
reduced to powder by demolition or renovation forces, take representative samples
and send them to a laboratory to test for the presence of asbestos according to the
method specified in 40 CFR Part 763, Subpart F, Appendix A
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i 5. SPECIFIC INSPECTION PROCEDURES:

CATEGORY I non-friable ACM

Packings and Gaskets

These materials are often very difficult to find because they are usually placed
inside ovens, doors, pipes, boilers, etc. Often a packing or gasket is discovered
during a stripping or demolition activity, For example, some boilers have an
asbestos containing paraffin wax packing between the steam lines that travel
between the mud and fire boxes. The paraffin binding of the packing may
decompose due to the high temperatures, and render the packing friable. Observe
all of the packing and note areas that are in poor condition. Packings in poor
condition appear dry and discolored, and fibers may be visible.

I.;

A representative piece»of asbestos-containing packing material (in good or poor
condition) should be removed with a utility knife and sealed in a transparent,
reclosable bag. Apply hand pressure to the packing in the sample bag to determine
if any portion is crumbled, pulverized or reduced to powder. If the material simply
deforms, but does not crumble or reduces to a powder, then the material is
considered non-friable.

Resilient Floor Covering

There is a wide variety of resilient tioor covering applications that contain asbestos.
The most common are linoleum flooring and vinyl asbestos tile (VAT). VAT is most
commonly found in either a9"x9". or a 12"x12" square size. The 9"x9" VATs are
normally found in older buildings because they were manufactured earlier than the
12"x12" VAT's, however, floor tile sizes and resilient floor covering applications vary
greatly since many buildings have been re-tiled several times.

In order to determine if a resilient floor covering is in poor condition look for
sections or tiles which are cracked or peeling to the extent that they are crumbled
Floor coverings in poor condition can often be found near doorways or
loading staging areas where the floor has sustained a lot of stress and traffic. If the
floor covering is in poor condition, collect a small representative sample and seal it
in a transparent, sample bag. Hand pressure should be applied to determine if the
material can be crumbled, pulverized, or reduced to powder. If it can, the material is
considered friable. Resilient floor covering that will be or has been sanded, ground
or abraded is subject to the Asbestos NESHAP

Asphalt RooHnq Products

Asbestos-containing roofing felts have been widely used in "built-up" roofs. Built-up
roofing was used on flat surfaces and consists of alternating layers of roofing felt
and asphalt. The roofing felt consists of asbestos paper saturated and coated with
asphalt. Asphalt-asbestos roofing products made from roofing felt coated with
asphalt were reportedly used on residential structures for only a short time (1971
1974>

To determine if an asphalt roofing product is covered by the Asbestos NESHAP
examine the RACM to spot any areas where the material is in poor condition and
friable

If possible, sample areas where fibers can be seen protruding from the matrix of
the asphalt. The sample should be sealed into a transparent, reclosable sample
bag and hand pressure applied to see if the sample can be crumbled, pulverized, or
reduced to powder
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CATEGORY ll non-friable ACM

Asbestos Cement Pipe and Sheet Products

Asbestos-cement (A-C) pipe has been widely used for water and sewer mains and
occasionally used as electrical conduits, drainage pipe, and vent pipes. A-C sheet,
manufactured in flat or corrugated panels and shingles (Transite board), has been
used primarily for roofing and siding, but also for cooling tower fill sheets, canal
bulkheads, laboratory tables, and electrical switching gear panels. If these ACM are
crumbled, pulverized or reduced to a powder, they are friable and thus covered by
the Asbestos NESHAP. Broken edges of these material typically are friable. The
fractured surface should be rubbed to see if it produces powder.

If Category II non-friable ACM has not Crumbled, been pulverized or reduced to
powder and will not becomes during the course of demolition/renovation
operations, it is considered non-friable and therefore is not subject to Asbestos
NESHAP. However, if during the demolition or renovation activity it becomes
crumbled, pulverized or reducedto Powder, it is covered by the Asbestos NESHAP.

DISCLAIMER and ACKNOWLEDGEMENTS

This document was written by Alliance Technologies, Inc., based on discussions
with a work group from EPA The group consisted of the Regional Asbestos
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TWIN LAKES UTILITIES, INC.
CAUSE no. 43128

LOFS Data Request Set No. 1

Request 1-10

What steps, if any, has Twin Lakes Utilities taken to eliminate and ameliorate any
future human exposure to asbestos as a result of the repair work referenced at
pages FH28-29 of the transcript to the public field hearing conducted in this
cause on February 6, 2007?

Response:

Since the removal and replacement of the old piping during the course of the
referenced repair work, and subsequent clean-up of the site, Twin Lakes Utilities
is not aware of any remaining health hazard relating to that work.

Prepared by:

Responding V\htness(es): Chris Montgomery



TWIN LAKES UTILITIES, INC.
CAUSE NO. 43128

LOFS Data Request Set No. 1

Request 1-11

Is Twin Lakes Utilities willing to reimburse the Lakes of the Four Seasons for the
fish it kills caused by sewage discharges into the subdivision's lakes during the
past three years? if the response is no, please explain why not.

Response:

TLU objects to this request on the ground that it assumes fish have been killed
because of sewer discharges from TLU. Without waiving its objection, TLU
further responds that fish kills may occur as a result of a variety of factors.

Prepared by;

Responding Witness(es):
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STATE OF INDIANA

INDIANA UTILITY REGULATORY COMMISSION

CAUSE NO.42488

IN THE MATTER OF THE PETITION
OF TWIN LAKES UTILITIES, INC. FOR
AN INCREASE IN ITS RATES AND
CHARGES FOR WATER AND WASTEWATER
UTILITY SERVICE RENDERED BY IT

)
)
)
)
) APPROVED: man 8 1 2084

BY THE COMMISSION
Larry S. Landis, Commissioner
Gregory S. Colton, Administrative Law Judge

On July 29, 2003, Twin Lakes Utilities, Inc. ("Twin Lakes") filed its petition initiating
this cause in which it seeks Commission approval of an increase in its water and sewer rates.
The presiding officers convened a prehearing conference and preliminary hearing, September 10.
2003, at which Twin Lakes and counsel for the Indiana Office of Utility Consumer Counselor
("OUCC") appeared. Also at the prehearing conference, the presiding officers granted a petition
to intervene filed by the Lakes of the Pour Seasons Property Owners Association ("Intervenor").
On September 17, 2003, we issued our Prehearing Conference Order.

On September 29, 2003. Twin Lakes refiled its testimony and exhibits constituting its
case-in-chief and a motion to clarify or amend our Prehearing Conference Order. Additional
briefing by all parties ensued, and on November 14, "003, Twin Lakes and the OUCC filed a
Joint Motion to Amend Prehearing Conference Order. The Intervenor opposed the joint motion,
and on November 26, 2003, the presiding officers vacated the procedural schedule and ordered
the parties to appear at a hearing held on December 17, 2003, at which all parties appeared and
presented testimony on an appropriate cut-off date for Twin Lakes' accounting, engineering and
rate base evidence. On December "3. 2003, we issued our Second Prehearing Conference Order
granting in part that motion, and pursuant to that order, Twin Lakes filed supplemental direct
testimony on December 30, 2003. The OUCC and Intervenor filed responsive testimony on
January 20, 2004, to which Twin Lakes filed rebuttal testimony, February 3, 2004.

Pursuant to notice duly given and published, the presiding officers conducted a field
hearing at the Jerry Ross Elementary School in Crown Point, at 6:00 p.m. CST, February 12,
2004, at which the parties and members of the public appeared. The OUCC offered several
exhibits at the field hearing, and additionally was granted leave to late file additional field
hearing exhibits that the OUCC might subsequently receive from members of the public. These
exhibits were tiled on February 19, 2004.

At the March 4, 2004, evidentiary hearing, Twin Lakes, the OUCC and the Intervenor
announced their resolution of all issues in this case and offered into evidence as Joint Ex. No. 1



their settlement agreement and supporting schedules ("Settlement Agreement").l Pursuant to
the Settlement Agreement, all of the testimony and exhibits that had been profiled was admitted
into the record, without objection, and each party waived its right to cross-examine witnesses.
Twin Lakes' Director of Regulatory Accounting, Steven M. Lubertozzi, testified in support of the
Settlement Agreement, and at the request of the Presiding Officers, agreed to late-file an exhibit
describing Twin Lakes' compliance with certain aspects of this Commission's 1991 order in
Cause No. 39050, which exhibit was filed on March 12, 2004.

Having considered the evidence and the governing law, we now find that:

1. Notice and Jurisdiction. Notice of the filing of Twin Lakes' petition as well as
of each of  this CommissionS hearings was given as required by law. This Commission
authorizedTwin Lakes to provide water and sewer service by orders in Cause Nos. 33766, issued
February 18, 1975 and 35611, issued May 18, 1979. Twin Lakes is a public utility as defined by
I.C. 8-1-2-l(a)(2) and (a)(3), and we have continuing jurisdiction over the rates Twin Lakes may
charge for its utility service. I.C. 8-1-"~61. Accordingly, we have jurisdiction over both Twin
Lakes and the subject matter of its petition.

2. Petitioner's Characteristics. Twin Lakes provides water and sewer disposal
service to approximately 3,000 customers within a rural area straddling the Lake and Porter
County line. Most of Twin Lakes' customers are residential and located within the Lakes of the
Four Seasons development. Twin Lakes is a subsidiary of Util ities. Inc., which also owns
several other utilities nationwide, including two others in Indiana: Lincoln Utilities. Inc. and
Water Service Company of Indiana.

3. Relief Requested and Profiled Testimony. This Commission last established
base rates for Twin Lakes water service in our order in Cause No. 39573. issued March 10, 1993
("l993 Order"), and for sewer service in our order in Cause No. 39050, issued April 17, 199I
("l99l Order"). Twin Lakes alleges that the revenue it receives as a result of these rates is no
longer adequate to cover its operating costs and provide it with a reasonable return on its
investment in its utility facilities. According to the testimony preiiled by Twin Lakes' witnesses.
Petitioner should be allowed to increase its water rates by 16.03% and its sewer rates by 48.34%.
The only other party to preiile evidence as to the adequacy of Twin Lakes' current rates, the
OUCC, agreed that the current rates are inadequate, but disagreed that the amount of the increase
sought by Twin Lakes was warranted. Instead, the OUCC's witnesses proposed increases of
6.43% arid 32.33% for water and sewer service, respectively. The Intervenor raised concerns
that related only to the quality of the services provided by Twin Lakes.

4. Settlement Agreement. In compromise of their various positions, the parties
offered their Settlement Agreement, which resolved all issues in this Cause. A copy of  the
Settlement Agreement is attached to this order. The parties also jointly filed their proposed form
of final order on March II. 2004, and requested its adoption. For the reasons set forth below. we
find that the Settlement Agreement is in the public interest and should be approved.

I Joint Exhibit 1. introduced into the record at the hearing. contained a number of handwritten corrections. Later
that same day, the parties jointly filed a corrected copy with original signatures, requesting that it be substituted
for the marked-up copy. The corrected copy, marked Joint Replacement Exhibit 1. is attached to this Order.



Test Year. As approved in our Second Prehearing Conference Order, the
Settlement Agreement reflects the parties' use of a cut-off date for determining Twin Lakes' rate
base of October 31, 2003, and a test year ending December 3 I, 2002, with adjustments reflecting
changes in Twin Lakes' operations in 2003 that are fixed, known and measurable.

a.

b. Rate Base. The parties agreed to an original cost less depreciation rate base for
each utility, which they agreed is $1,736,901 on the water side and $5.77l,557 on the sewer side.

Cost of Capital. There was no disagreement among the parties in their profiled
testimony that Twin Lakes cost of long-term debt is 7.24%, or that such debt comprised 59.76%
of Twin Lakes' capital structure. Compare Schedule 1, Page l of 18 from Petitioner's Exhibit
PMA-l to Schedule 5 of the OUCC's Exhibit No. 1. The Settlement Agreement reflects the
parties' compromise that Twin Lakes' cost of common equity is l0.25%, resulting in the
following weighted cost of capital to be used in this case for rate making purposes:

c.

Class of Capital
Common Equity
Long-Term Debt

Percent of total
40.24%
59.76%
100%

Cost
10.25%
7.24%

Weighted Cost
4. la%
4.33%
8.45%

d. Approved Return. We find that the Settlement Agreement as respects Twin
Lakes' rate base, cost of capital and return is reasonable and should be adopted by the
Commission, Specifically, we find that Twin Lakes should be authorized to ham an 8.45%
return on its original cost, depreciated of (1) water utility rate base of $1,736,901 and (2) sewer
utility rate base of $5,77l,557. The operating income we approve is $146,768 in the case of the
Twin Lakes water utility and $487,697 in the case of the Twin Lakes sewer utility.

e. Revenue Adjustments Under Current Rates. As shown in Settlement Schedule 7
of the parties' settlement, the parties agreed that Twin Lakes' test year revenues under current
rates should be increased by four adjustments. First, they agreed upon a customer normalization
increase of $21,497 for the water utility and $37,954 for the sewer utility. Second, they agreed
to add $10,034 to water revenues and $14,061 to sewer revenues for customer growth, exclusive
of the new school in Twin Lakes' service territory, from the end of the test year through the rate
base cut-off of October 31, 2003. Third, revenue from the aforementioned new school was
accounted for by adding $2,897.33 to water revenues and $5,794.66 to sewer revenues. Finally,
the parties agreed upon an adjustment for commercial sewer revenue of $1 ,866.

f. Expense Adjustments. The six-page Schedule 8 of the parties' Settlement
Agreement contains the details for 14 proposed adjustments to Twin Lakes' operations and
maintenance expenses during the test year. These 14 categories included wages, payroll tax.
employee benefits, employee education, employment Ender fees. insurance, non-recurring
expenses. depreciation, utility receipts and federal and state income taxes, and customer
normalization.

g. Rate Case Expense. The parties agreed to a three-year amortization of Twin
Lakes' rate case expenses in this cause. Noting their intent that Twin Lakes recover the entire



amount of its rate case expense. but no more, the parties agreed that in the event Twin Lakes
does not commence a rate proceeding with respect to its water and sewer rates within three years
after the effective date of our final order in this Cause, Twin Lakes will file an amended rate
schedule designed to decrease its water revenues by $10,370 and its sewer revenues by $10,226.
We find this term of the patties' Settlement Agreement is reasonable, and that Twin Lakes should
comply with this term.

h. Return Under Current Rates. Having accepted the foregoing revenue and expense
adjustments as reasonable, we find that Twin Lakes, under its current rates, is not earning an
adequate return on its original cost water and sewer utility rate bases. We find that, as set forth
in the Settlement Agreement, Twin Lakes should be allowed to increase its water rates by
$68,429 and its sewer rates by $414,286. The resulting rates as agreed upon in the Settlement
Agreement, reflecting a 9.07% increase in water rates and a 40.89% increase in sewer rates, are
supported by the evidence and reasonable.

5. Service Quality Issues. At the field hearing, nine customers offered verbal
testimony critical of aspects of Twin Lakes' service since its last rate cases. Some of these
customers, as well as other customers, also submitted written and/or visual evidence describing
discharges of untreated sewage that have been ongoing since the last rate case, including pictures
which the customer claimed represented instances of discharges into the intervenor's lakes. They
described discharge events, most or all of which apparently predate installation of a new sewer
force main in August. 2003. Other concerns included odor problems. All of these concerns in
addition to the concerns about the proper restoration of areas disturbed during Twin lakes 2003
force main project were referenced in the Intervenor's profiled testimony.

Paragraphs 6 through 9 of the Settlement Agreement reflect the parties' resolution of the
Intervenor's issues. Of greatest concern to the Commission and the Intervenor, as well as to
Twin Lakes and the OUCC, have been past instances of sewer discharges within the Lakes of the
Four Seasons subdivision. Twin Lakes' installation of a new sewer force main in August, 2003.
is anticipated to signif icantly reduce if not eliminate such discharges. As the Settlement
Agreement evidences, Twin Lakes has committed to invest a total of at least $500,000 in the
aggregate over the period 20038007 to further diagnose and remediate residual instances of
inflow and infiltration ("I&1") into its sewer system, as warranted. Included in this amount are
the costs of certain projects estimated to total $225,000, which are already in progress. The
Settlement Agreement provides additional detail about Petitioner's investment commitment. As
part of its program to reduce inflow and infiltration (I&I), Twin Lakes recently re-lined a section
of the sewer main to provide further relief to those customers who have been most impacted by
sewer discharges. Twin Lakes further committed to reporting quarterly to this Commission as
well as to the OUCC and Intervenor its progress addressing I&I.

We Rnd the parties' proposed resolution of the Intervenor's service quality concerns to be
reasonable, and that Twin Lakes should f i le a quarterly report with this Commission's
Gas/Water/Sewer Division setting forth the steps taken to address I&I pursuant to paragraphs 6
and 7 of the Settlement Agreement. Such reports should also be served on the OUCC and the
Intervenor, and should continue through the fourth quarter of 2007.



The Commission takes favorable notice of Petitionerls commitments intended to address
I&I problems and improve service levels, and to provide the Commission and OUCC periodic
reports, as set forth in the Settlement Agreement. At the same time, the Commission also notes
that testimony at the f ield hearing seems to indicate a lack of  awareness by the uti l i ty's
customers of the grievance and complaint mechanisms available to them, and suboptimal
handling of customer complaints. Therefore, in addition to the reporting commitments stipulated
in the Settlement Agreement, the Commission directs Petitioner to provide ail customers with a
printed notice ("Notice"), in the form of a statement insert or freestanding communication
delivered individually by mail to each customer of record. This Notice shall be written in plain
language and be subject to prior approval by Commission staff, Said Notice shall include a
complete description of Petitioner' own procedures and standards for handling of customer
inquiries and complaints, including any opportunities for appeal available to customers if
Petitioner's initial response is deemed unsatisfactory. This Notice shall also include brief
background information on the OUCC and the Commission, as well as information on how to
contact either or both organizations after having contacted Petitioner and in the event a customer
feels that Petitioner has been unresponsive in handling a complaint or inquiry, The toll-free
telephone numbers of both organizations shall be included, and displayed prominently so that
they stand out visually from the text of the Notice.

We find that Petitioner should provide such notice to its customers at least annually. and
should also provide evidence of that fact to the Commission. Petitioner should distribute the first
such annual notice within ninety (90) days of the date of this Order.

Finally, Petitioner is directed to continue reporting to the Consumer Affairs division the
receipt and disposition of customer complaints on a quarterly basis through the fourth quarter of
2007, and thereafter to annually file a report on customer complaints, pursuant to 170 lAC 8.5-2-
5(d).

6. Compliance with 1991 Order. Ordering paragraphs 4 through 7 of the 1991
Order (Cause No. 39050) contained certain conditions. At the evidentiary hearing in the instant
Cause, the Presiding Officers noted that the passage of time had made confirmation of Twin
Lakes' compliance with those conditions problematic, but requested Twin Lakes to check its
records to try to determine whether it had made a good faith effort to comply with those
conditions.

As we have already found in Finding Paragraph 8, on page 6, of our 1993 Order, Twin
Lakes had "complied with the relevant ordering paragraphs in our Order in Cause No. 39050" as
of the date of that Order. These relevant paragraphs included our order that Twin Lakes 1) file
with the Commission the annual reports of customer complaints as well as quarterly reports of
customer complaints and their disposition, 2) submit to the Commission, the OUCC and the
Intervenor plans and a timetable to rectify water pressure problems, and 3) implement a meter
testing program. We have no basis in the instant proceeding for revisiting these findings from ll
years ago.

A fourth condition not covered in our 1993 Order, contained in ordering paragraph 6 of
the 1991 Order, directed Twin Lakes to submit to the Commission, the OUCC and the Intervenor
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an engineering study of its sewer system within one year of the date of the 1991 Order. Twin
Lakes' late-filed exhibit requested by the Presiding Officers included a copy of the engineering
study performed in compliance with the aforementioned condition from our 1991 Order. We are
therefore satisfied that Twin Lakes complied with that term of the 1991 Order.

IT Is, THEREFORE, ORDERED BY THE INDIANA UTILITY REGULATORY
CUMMISSION that:

1. The parties' Settlement Agreement attached hereto is approved in all respects,
with the clarif ication that with regard to future use, citation, or precedent of the Settlement
Agreement, we find that our approval of the terms of the Settlement Agreement should be
construed in a manner consistent with our finding in In Re Richmond Power & Light, Cause No .
40434, dated March 19, 1997.

2. Twin Lakes shall be allowed to increase its water rates by 9.07% on an across-
the-board basis and its residential sewer rates by 40.89%. Twin Lakes commercial sewer rates
shall continue to be based on water consumption. Petitioner shall file with the GastWater/Sewer
Division of the Commission new schedules of rates and charges before placing in effect the rate
increase authorized herein, which schedules, when approved by the Gas/Water/SewerDivision,
shall be effective and shall cancel all previously approved schedules of rates and charges.

Twin Lakes shall tile quarterly reports with this Commission's Gas/Water/Sewer
Division within 30 days of the end of each calendar quarter through 2007 concerning its inflow
and infiltration program, and should serve copies of such reports on the OUCC and Intervenor.

4. Twin Lakes shall comply with Finding Paragraph No. 4.g. of this Order and the
related provision of the Settlement Agreement, which may require Petitioner to file an amended
rate schedule under certain circumstances.

Twin Lakes shall distribute to its customers the annual Notice required in Finding;
Paragraph No. 5, and shall annually f i le with the Commission, the OUCC and Intervenor
evidence of continuing compliance with the requirement.

Twin Lakes shall submit quarterly summaries of consumer complaints with the
Cornmissionls Consumer Affairs Division, as directed in Finding Paragraph No. 5

This Order shall be effective on and after the date of its approval

MCCARTY. HADLEY AND RIPLEY CONCUR: LANDIS AND ZIEGNER ABSENT
APPROVED

MAR 3 1 2084

I hereby certify that the above is a true and
correcyqopy of the Qfder as approved

Nan<79 Manfek. Secreta/ to the
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STATE OF INDIANA
MAR 0 4 2004

INDIANA UTILITY REGULATORY COMMISSION INDIANAUTIUTY

REGULATORY COMMISSION

IN THE MATTER OF THE PETITION >
OF Twln LAKES UTILITIES, INC. FOR )
AN INCREASE IN ITS RATES AND )
CHARGES FOR WATER AND WASTEWATER )
UTILITY SERVICE RENDERED BY IT )

CAUSE no. 42488

SUBMISSION OF SETTLEMENT AGREEMENT AS REPLACEMENT FOR
SETTLEMENT AGREEMENT FILED EARLIER TODAY

At the evidentiary hearing this morning, all parties to this cause sponsored Joint

Exhibit L consisting of their Settlement Agreement and accompanying Appendix A containing

water and sewer schedules, which joint exhibit was admitted into the record. The document

submitted contained various hand-written edits initialed by each party's counsel. These same

parties now file the attached clean copy of their Settlement Agreement in which each of the

hand-written edits has been made.

It is the intention of the parties that the attached clean copy of the Settlement

Agreement serve as a replacement for Joint Exhibit l. The text of the attached clean copy,

including the schedules. is, with one exception, identical to the document admitted as Joint

Exhibit l. The one exception concerns a minor alteration of the language at the end of the first

sentence of paragraph number 6 and at the beginning of the second sentence of that same

paragraph. which alteration had been previously agreed to by do petitioner and intervenor and in

which the Office of Utility Consumer Counselor acquiesces.
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Respectfully submitted,

INDIANA OFFICE OF UTILITY CONSUMER
COUNSELOR

By:
)Qa3861 m. Le38, Atty' . 22184-49

Assistant Consumer CoUnselor
Ind. Office fUtility Consumer Counselor
100 North Senate Avenue, Room N~50l
Indianapolis, Indiana 46204-2215
(317) 233-3237

TWIN LAKES UTILITIES, INC.
'x

By: /94 vi
Fred E. S/zhlegel, Att'y No, 185-49
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STATE OF INDIANA

INDIANA UTILITY REGULATORY COMMISSION

IN THE MATTER OP THE PETITION )
OF TWIN LAKES UTILITIES, INC. FOR )
AN INCREASE IN ITS RATES AND )
CHARGES FOR WATER AND WASTEWATER )
UTILITY SERVICE RENDERED BY IT )

CAUSE no. 42488

SETTLEMENT AGREEMENT

The undersigned parties ("Parties"), in compromise and settlement of the issues in

this Cause, enter into this settlement agreement ("Settlement"), pursuant to which they agree that:

Water Utilitv Income under Current Rates. In the test year, Petitioner,

under current rates and after profonna adjustments, had total water utility operating revenue of

$757,200. operation and maintenance expense of $407,740, IURC fee expense of$782_ property

tax expense of$I26,783, depreciation expense of $83,972, utility receipts tax expense of

$10,558 and federal and state income tax expense of$l5,767 and 555,33 l, respectively, for total

profomla operating expenses of$650,93" and net operating income of$106_268, as shown in the

workpapers attached hereto as Appendix A.

"I
I-I4 Increase Authorized. Petitioner should be authorized to revise its water

utility rates to produce $146,768 of net operating income, which will require $68,429 of

additional water utility operating revenues over test year proforma revenues, a 9.07% increase in

revenues. The increase, computed as shown in Appendix A, is based on an original cost

depreciated water utility rate base of$1 ,'/36,901 and a rate ofretum of 8.45%, reflecting a

10.25% cost of equity and a 7.24% cost of long term debt. The $40,500 difference between

profomla net operating income under present rates of $106,268 and Petitioner's authorized

operating income of$146.'/68 was converted to a revenue increase by using a revenue

1
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conversion factor of L6896, as shown on Sch. IW of Appendix A. The water rate increase

authorized should be across the board by an equal percentage to all customers.

3. Sewer Utility Revenue and Expense under Current Rates. In the test year,

Petitioner, under current rates and after proforma adjustments, had sewer utility <>perating

revenue of $1 ,055,488, operation and maintenance expense of $454,583, IURC fee expense of

SI ,I09 property tax expense of $125,021, depreciation expense 0f$222,334, utility receipts tax

of $14,721 and federal and state income tax expense of $(4,970) and $215, respectively, for total

operating expense oF$813,013 and net operating income oi`$"424475, as shown in Appendix A.

Increase Authorized. Petitioner should be authorized to revise its sewer

rates to produce $487,697 of net operating income, which will require $414,286 of additional

sewer utility operating revenues over test year revenues, a 40.89% increase in residential

revenues and a 39.39% increase in total operating revenues. This increase, as shown in

Appendix A. is based on a sewer utility rate base of $5,771 ,557 and a rate ofretum of 8.45%,

retlecting a l0,25% cost of equity and a 724% cost oblong term debt. The proforma net

operating income difference of $245,222 was converted to a revenue increase by using a revenue

conversion factor of l .6894. See Sch. lS of Appendix A. The rate increase authorized should be

a 40.89% increase in residential rates across the board and a 39.39% increase in Iota! operating

revenues.

Rate Case Expense Related Reduction. The parties have agreed Io a three

year amortization orate case expense in this Cause. It is the intent of the parties that Petitioner

recover the entire allowed rate case expense of $61 ,788 and no more. In the event that Petitioner

does not commence a rate proceeding with respect to its water and sewer rates within three years

after the effective date of the final order in this Cause, Petitioner shall file an amended schedule

INHVIAN" 823773
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orates and charges designed to decrease its revenues by the amount of $10,370 in the case of its

water rates and $10,226 in the case of its sewer rates.

Remediation of Sewer Discharges. Petitioner recognizes that there have

been past incidents of sewer discharges within the Lakes of the Four Seasons subdivision and

commits to taking a variety of steps designed to alleviate this problem. Foremost among these

steps already taken has been the installation of a new sewer force main at a cost of nearly $1 .4

million, which was put into service in August, 2003. Petitioner has also undertaken an inflow

and infiltration remediation program consisting of sewer main replacements, relining of sewer

mains, jetting and televising sewer mains, conducting smoke tests, analysis Ofllif't station run

times during significant rain events, re~Iining manholes and replacement of manhole covers with

covers designed to divert rainwater, and excavation of sewer mains, with specific actions

determined based on Petitioner's business decisions. Petitioner further commits to spending at

least $500,000 on this program for five years from 2003 through 2007, with projects prioritized

in a manner to minimize or eliminate sewer discharges expeditiously. Specific projects already

in progress and included within this $500,000 commitment include re-lining portions of the main

near East Lakeshore Drive and sections near Happy Valley Delve, at an estimated cost of

Sl35,000, repair of Lift Station F at an estimated cost of $15,000, and Petitioner has allocated

approximately $65,000 for additional projects as part of this program, Of the approximately

$"75,000 remaining, Petitioner commits to spending at least $175,000 on remediation projects.

7. Reporting and Remedy for Breach. Petitioner shall report quarterly

through 2007 to the Commission and the other parties to this Settlement its actions as part of the

inflow and infiltration program referenced in paragraph #6, above. Should LOFS conclude that

KNIMANZ x~3'/73v3

6.



Petitioner is in breach of this Settlement, LOFS may seek redress from either a court of general

jurisdiction or the Indiana Utility Regulatory Commission for such alleged breach.

8. Sewer Vents. Petitioner agrees to bury the blue plastic barrel and as much

associated piping as is engineering y feasible installed at the Kingsway Drive sewer vent

referenced on page of 8 of LOFS' witness Robert Campbell's pre filed testimony and pictured in

Exhibit RC-3. Petitioner further agrees to continue working with LOFS to address their

members' concerns about the aesthetics of the remaining sewer vents in the subdivision.

Landscaping. Petitioner agrees to use its best efforts to direct it's

landscaping contractor to restore by June 1, 2004, pursuant to the specifications previously

presented by Petitioner to LOFS, the areas that were disturbed during construction of the force

main referenced in paragraph #6, above.

10. The testimony and exhibits prefiléd in this Cause constitute sufficient

evidence to support this Settlement, and such testimony and this Settlement should be admitted

into evidence. The Parties hereby waive cross-examination of the witnesses giving such

testimony.

This Settlement is entered into solely for purposes of this Cause and shall

not be cited by any Party in any future proceeding other than for the purpose of enforcing the

terms of this Settlement.

4
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12, If the Commission does not approve this Settlement without a material

change unacceptable to the Parties, this Settlement shall be null and void.

Entered into as of the 4'l' day of March, 2004.

OFFICE OF UT[LITY CONSUMER
COUNSELOR

TWIN LAKES UTILITIES, INC.

By:

By:

LAKES OF THE FOUR SEASONS PROPERTY
OWNER'S ASSOCIATION

By: l /
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Schedule kw
Page 1 of 2

Settlement Schedules
TWIN lAKES UTILITIES, inc

CAUSE NO 42488

OUCCls Revenue Requirement
Water

Per
OUCC

$1,735,901

Sch
Ref
kw
So

Sw

Description;
OriginalCos! Rate Base
ÌTmes: Weighted Cost of Capltal

NetOperatingIncome Required
Less:Adjusted NelOperating Income
Additional NO! Required
Gross Revenue Conversion Factor
Recommended Revenue Increase

Per
PelNioner
51.832,000

899%
164,813
69,950
94,862

1,BB557
$159,897

Supplemental
Petitioner
so _7a8,864

889%
160,876
G7,6G1
93,215

1 .88557
$157, 120

8 45%
146,758
106.268
40,500
1.6896

$68,429

OUCC
Morel§Less)

(551.963)
-054%

(14, 108)
38,607

(52,715)
000403

(588_B91 ?
kw

Percentage Increase 22.34% 2195% 9 07% 1 _1z88°/.

Rate impact - 13,500 gallons bimonthly
Cufrenl
540,08

Per
Peliiioner

$49 OF

Supplemental
Petitioner

$48.88

Settlement OUCC

S4372 (as 16)

Gross Revenue Conversion Factor

1

2

Description
Gross Revenue Change
Bad Debts Charge (85%)

Proposed
Rates

By OUCC
568.429

246

3 IURC Fee (2004 Fiscal Year Ending) 0 .11002240%

Factor
Proposed By
Pelilloner

190 0000"/0
O 360o%

99 8400°/n
0 O000%

Factor
Proposed By

OUCC
100 00O0%

0.3600%
99 6400%
o 1100% 75

4
5

Sub\olal
Stale UhhiyReceipts Tax (at 14%l

go 640(]'7,,
1 4ooo'v.

99.53uo%
1 3950"/, 955

6
7

Subtotal
Stale Adjusted GrossReceipts Tax (85%)

98 2400%
8 3504"/a

98. 1350"/0
8.4600% 5.789

8
9

Subtotal
Federal Income Tax (al 34%)

a9.8a9ev..
30 5625"/n

896750'/=»
30 4895% 20,854

10 Change In Operating Income 59 3271% $40,500
..-_.nr

11 GrossRevenueConversionFactor 1 .6856

59.1855%

1 6896

More/(Less)

| |
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TWIN LAKES UYILITIES. INC
CAUSE NO. 42488

WATER
Reconcilalion of Net Operating Income Statement Adjustments

Descrlplion Petitioner
Supplemental
PelMonar Morel(Less)

Operating Revenues
Waler Revenues - Residenilal
Water Revenues - Commercial
Forfenied Discounts
Miscellaneous Revenues

so 510.034 510.034

Total Operaimg Revenue 12.932 12.932

Operating Expenses

10.000 (1,320)
(2,541)

(497) (497)

10870 10533
(8,667)
10870

(8,667)
(163)

(21.07a)

Salaries 8 Wages
Payroll Taxes
Employee Bsneftts
Employee Education Exp
Employment Finders Fee
Insurance Expense
Non-recurrrng Expense
Amorllzalion of Rate Case Expense
Customer Normalizalron
IURC Fee
Depreciation
Utility Recenpls Tax
Income Taxes » Federal
Income Taxes - Slain

12.105
10

(29,045)
(3,245)

1 1284
10020

(29,263)
(3,305)

(9,794)
10.558
(8,480) 20.783

Total Operating Expense

Total Net Opera ling Income Adlusiments

25.375 24.616

(525,375l (824.616) ($10,577)

(1,109)

s14.040
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Sennemem Schedules
twIn LAKES UTILITIES, INC

CAUSE no. 42488

OUCC's Revenue Requirement
Sewer
Supplemental

Petitioner
$6, 150,409

8.89%

Sch
Ref
is
i s

as

Description;
Original Cost Rate Base
Times: Wdghled Cost of Capital
Net Operating Income Required
Less Adjusted Net Operating Income
Less. Commercial increase
Additional N01 Required
Gross Revenue Conversion Factor
Recommended Revenue Increase

Per
Petitioner
$5,410,902

B.99%
576,340
192,590

6.892
376,858
1188540

5635,156

553,821
193,525

14.863
345.432
1.68540

.  $582,192

Per
OUCC

$5,771 ,557
8.45%

487,897
242.475

0
245,222
1 .5894

s414,285

OUCC
Mored(Less)

(988,852)
-0 54%

(56,124)
48.950

(14,863)
(100211 )
0.00403

_ _g167.90s>
IS

Percentage Increase Overall
Percentage Increase Rssidentual

64,9098
66.41%

60.87%
6086%

39.39%
40LB9%

-21 49%
_ 19,4S%

Role Impact
Current Petitioner

Supplemental
Petitioner

Per
Settlement

Residential (Flat Rate -
bimonlhiy)
Commercial

57 .16
200% al Water bill

9512 91 66 80 53 (11 13)

Gross Revenue Conversion Factor

Proposed
Rates

By OUCC
$414,285

1,450
1
2
3
4

D€scl'lplloT\
Gross Revenue Change
Bad Debts Charge (.35%)

Subtotal
IURC Fee (2004 Fiscal Year Ending)

Factor
Proposed By
Petuhoner

100.0D00°/0
0.3500%

99 .6500%
().0000%

Faclor
Proposed By

OUCC
1000000°/¢

0 3500%
99 BS00%
0 1100"/0 456

5
8

Subtotal
State Utility Receipts Tax (at 1.4% times line 3)

99.6500%
1 4oo0%

99 54OD%
1 3951% 5,780

7
8

Subtotal
Slate Adjusted Gross Receipts Tax (85% times line 5)

98.2500%
B.3513%

98 1449%
B 4609"/9 35,052

9
10

Subtotal
Federal Income Tax (34% limes line 9)

89.8988%
30 5656%

BE 5B40%
30 4926% 126,326

1 1 Change in Operating Income
.l s

59.3332% $245,222

12 Gross Revenue Conversion Factor 1 5854

59 1914%

1.6894

OUCC
Morel(Less)
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TWINLAKES UTILITIES, INC
CAUSE NO_ 42488

Sewer
Recondllatbn of Nat Operating IncomeStatement Adjustments

Descripliont
Per

Petitioner
Supplemental
Petitioner

Per
OUCC

OUCC
More/(Less)

Operating Revenues;
Sewer Revenues - Resodenllal
Sewer Revenues .. Commercial
Forfeited Discounts
Miscellaneous Revenues

$0
0
O
o

0
o
0
0

$14,061
$5,795

0

514.061
5,795

0
0

Total Operating Revenue 0 0 19,855 19,856

Operating Expenses
Salaries & Wages
Payroll Taxes
Employee Benefds
Employee Exiucallon Exp
Empbymenl Finders Fee
Insurance Expense
Non~lec\mirrg Expense
Amortization of Rale Case Expense
Customer Nomualizaluon
IURC Fee
Depreciation
Utility Receipts Tax
income Taxes - Federal
Income Taxes - Slate

9.806
2.713
6.985

292
0

5,030
0

10,225

9.745
2.693
6.930

289
0

4.990
0

10,226

0
52,735
13.849

(76,389)
(14,027)

47,302
13,849

(70,324)
(12,369)

8,580
226

6,985
292

(491 )
5,030

(16,139)
10,226
3,098

22
26,151
14,721

(37,681 )
(1,878)

(1,tB5)
(2,467)

55
3

(491)
40

(16,139)
(0)

3,o9a
22

(21,151)
872

32.643
10,491

TotalOperating Expense 1 1.220 13,331 19.123 5,792

Total Net OperatingIncome Adluslmenls (511,2209 _u_($13.331) $733 514,064
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TWIN LAKES UTILITIES, INC,
CAUSE NO. 42488

Balance Sheet as of December 31, 2002

Assets and Other Debits:
Fixed Assets:

Utility Plant In Service
Less: Accumulated Depredation
Net Utility Plant In Service
Acquisition Adjustment
Acc um. Amortization of Acquisition Adj.
Construction Work In Progress
Total Utility Plant In Service
Abandoned Plant
Total Plant

Water
$4,079,327

949,118
3,130,209

0
0
0

3,130,209

Sewer
$8,988,958

1,964,063
7,024,895

0
O

99,605
7,12-4,500

3,130,209

Combined
$13,068.285

2,913,181
10,155,104

0
0

99,605
10,254,709

0
10,254,709

0

7,124,500

0 0

0
295,508

Other Assets and Investments
Current and Accrued Assets:

Cash and Cash Equivalents
Accounts Receivable
Accounts Receivable - Other
Amortizable Expenses
Inventory
Prepaid Taxes

Total Current and Accrued Assets
Deferred Debits;
Total Assets and Other Debits

0 0

$3,130.209 $7.124.500

295,508
90,977

$10,641 ,194

I
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TWIN LAKES UTILITIES, INC.
CAUSE NO. 42488

Balance Sheet as of December 31, 2002

Water Sewer Combined

$ 5,953,145
4,692,340

10,655,485

32,260
(4,252,366)

2,115

(72,073)

Liabilities and Stockholders Equity:
Stockholders Equity:

Common Stock
Undistributed Earnings
Current Income
Total Stockholders Equity

Availability Fees - 1997
Availability Fees - Sewer
Availability Fees - Water
Long Term Debt
Total Long Term Liabilities
Current and Accrued Liabilities:

Accounts Payable
Accounts Payable -Assoc, Companies
Accounts Payable - City
Customer Deposits
Accrued Taxes .. Indiana Gross
Accrued Property Taxes
Accrued Taxes - Indiana Sales Tax
Accrued Taxes .. Federal Income Tax
Accrued Interest

Total Current and Accrued Liabilities
Deferred Credits;

Unamortized ITC
Deferred Tax .. Federal
Deferred Tax - State

3,078
(4,286,986)

89,461
392,378
(57,411)

Total Deferred Credits 424,428

1 _373.059Contribution In Aid Of Construction - Water
Contribution In Aid Of Construction - Sewer
Toto Liabilities and Stockholders Equity $

2,475,207
$ 2,475,207

1,373,059
2,475,207

$ 10,641.193
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TWINLAKES UTILITIES, INC.
CAUSE NO. 42488

Income Statement For The Year Ended December 31, 2002

Oneratinq Revenues:
WaterISewer Revenues Residential
Water/Sewer Revenues Commercial
Forfeited Discounts

Miscellaneous Revenues

Sewer
3956,383

32.846
4,750

3.699

Total
$1 ,B56,392

48,517
9,012

5.529

Total Operating Revenues

Waler
$ 700,088

15.672
4.262

2,830

722872 997,578 1 ,720,450

Operating Expenses:
Salaries and Wages
Payroll Taxes (from pet wks on taxes)
Pension & Other Benefits
Purchased Power
Mainlenance 8. Repair
Maintenance Testing
Meter Reading
Chemicals
Transportation
Operating Expense dwarfed lo Planl
Outside Services - Olher
Office Supplies 8 Olher Office Expenses
Rent
Insurance
Office Utilities
Regulatory Commission Expense
Uncollectible Accounts
Miscellaneous

127,921
11,488
24,325
97.173
35,869
4,221
9,016

12.520
16.041

(11.608)
8.999

13,138
800

18.610
5.638

372
2.590
2.814

8126.142
11,328
23,987
44.816

120,477
40,162

O
12.346
15.818

(1 1_447)
8.874

12,955
789

18.351
5,580

367
3.495
2,775

254,063
22.816
48,312

141.989
156,345
44,383
9,015

24,866
31,859
(23,055)
17,873
26,093
1 ,589

36,961
11 .198

739
6.085
5,589

Total Operatnorls and Maintenance Expenses 379,927 436,795 816,722

Depreciation
Amortization of CIAC

93,766
0

196,183
0

289,949
0

Net Operatingincome Before Income Taxes 249,079 364,700 613,779

Taxes other than Income:
Utility/Commission Tax
Real Estate Tax
Personal Property Tax
Franchise Tax (SOS report)

Income Taxes .. Federal
lnoome Taxes - Slate

768
8,286

118,482
15

24,247
1,934

1 .087
8.171

1 16,835
15

32,71 1
2,093

1 .855
16,457

235,317
30

56,958
4,027

Total Operating Expenses
Net Income from operations $

527.425
95,347

793,890
203,788

314,644
$299,135

Other Deductions:
Interest during construction
Interest on Debt

Net Corporate Income

(3,957)

.- lr..1..

(1 ,220)
55,201
41,366

.9

(2,737)
124,537
81,988

179,738
123,354
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Twln LAKES UTILITIES, INC,
CAUSE no. 42488

Water
Calculation of Rate Base as of December 31 , 2002

Updated Through October 31, 2003

Original
Petitioner

Supplemental
Petitioner Settlement

DescriDtion:
Utility Plant In Service as of 12/31/02
Less: Accumulated Depreciation
Net Utility Plant in Service 12/31/02

$4,078.270
948,817

3,129,453

$4,079,327
949.118

3,130,209

$4,079,327
949.118

3,130,209

Add: Capital items Added 1/1/03 through 10/31/03
Water Service Corporation (net of deprecialjon)

135,618
52,955

91 ,591
53.366

91,591
50,430

2,712 1.832

1.373.059

178,001

1,373,059

179.554

Less: Additional Depreciation on Items added in 2003
2003 depreciation on UPIS as of 12/31/02
Contributions in Aid of Construction

Deferred Income Taxes (30.82%)
Unamortized Income Tax Credits (30.82%)
Customer Deposits

Total Net Utility Plant In Service
Add; Working Capital (See Below)

1 .065
1,783,189

68,809

1,073
1,719,648

69,217

1,832
68,450

1,373,059

103,237
27,572

0
1 _698,080

38,821

Tote\ Original Cost Rate Base 1,832,000
...-

$1,788,867 $1 ,736,901

Working Capital Calculation

Description
Pro-forma Present Rate Operations and Maintenance Expense

Less: Purchased Power

$407,740

97, 173
Adjusted Operation and Maintenance Expense

Times: 45 day method
Wot*king Capital Requirement

310,567
0.125

$38,821
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TWINLAKES UTIUTIES, INC.
CAUSE no. 42488

Sewer
Calculation of Rate Base as of December 31, 2002

Updated ThroughOctober at,2003

Original
Petitioner

Supplemental
Petitioner Settlement

Description:
Utility Plant In Service as of 12/31/02
Less: Accumulated Depredation
Net Utility Plant in Service 12/31/02

$8,990,014
1,964,365
7,025,649

$8,988,958
1 ,964,063
7,024,895

$8,988,958
1,964,063
7,024,895

Add: Capital items Added 1/1/03 through 10/31/03
Water Service Corporation (net)

1,930,773
52.214

1574,899
51 ,803

t 574,899
49,729

40,546 35.173

2.475.207

Less: Additional Depreciation on Items added in 2003
Depreciation on 12/31/02UPd8ted to 10/31/03
Contributions in Aid of Construction
Disallowed AFUDC - work order 116-90-09
Deferred income Taxes (69.18%)
Unamortized income Tax Credits (69.18%)
Customer Deposits

Total Net Utility Plant In Service
Add: Working Capital (See Below)

156,967

2,475,207
0

155,413

35,173
182,619

2,475,207
42,569

231.730
61,889

1 ,050
6,334,866

76,036

1,042
8,084,762

75,647
5,720,336

51,221

Total Original Cost Rate Base $6,410,902 56.160,409 $5,771 ,557

Working Capital Calculation

Description
Pro-forrna Present Rate Operations and Maintenance Expense
Less: Purchased Power
Adjusted Operation and Maintenance Expense
Times; 45 day method
Working Capital Requirement

$454,583
44,816

409,767
0. 125

$51 ,221
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TWIN LAKES UTILITIES, INC.
CAUSE no. 42488

Capital Structure

Amount
Percent of

Total Cost
Weighted

CostDescription
Utilltias, Inc. & Subsidiaries

Common Equity 77,650,144 40.24% 10.25% 412%

Long Term Debi

Total

115,319,616

192,969,760

59_7S%

100,00%

7 24% 4.33%

a.45%

Synchronized Interest Calculation
Water

Descdntion:
Total Original Cost Rate BaseSee Sch KW
Times: Wdghled Cost of Debt

As of
12/31/2002
$1,736,901

4.33%

Synchronized Inletest Expense $75,208

Synchronized Interest Calculation
Sewer

DesCrioiionr
Total Original Cost Rate Base-See Sch IS
Tamest Weighted Cost of Debt

As of
12/31/2002
$5.'/71.557

433%

Synchronized Interest Expense $249,908
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TWIN LAKES UTILITIES, INC
CAUSE N0. 42488

WATER
P10-fauna Net Onelztng Income Statement

Descti1liQ'1

Opemling Revenues
WaterRevenues - Rssadeniial

Year
End ng

12f3H2'002
Sch
Rel.

Pruriufma
Pna-seM
Rates Adiusimerrts Ref

Pro-iorma
Proposed

Rates

$700,005 521.497
10.034

2,897

7-1
7-2
7-3

s 731,539 866,355 1 $197,898

1,sa4
387

1

1

Water Revenues - Cummerdal
Fnifefked Discvunis
Miscellaneous Revenues

Trial OperatingRevenues

15.572
4,262
z,as4J

722,772 12,932

18,569
4,262
2,830

757,200 se,a29

20,253
4,648
2,530

825,830

Operating Expenses

Operations and Maintenance
Sakalies & Wages
Payroll Taxes
Employee Benefits
Employee Education Exp
Employment Finders Fees
lnsnnanee Expense
NonReaJning Expenses
Amortization of Rate Case Expense
Customer Normalizainon

379,927 407.740 407,740
8,680

229
7,084

296
(497)

5,101
(8,587)
10,370
5,217

8-1
M
8-3
B-4
8~5
8-6
8.7
8-8
8-14

Bad Debts Expense 246 1 246

IURC Fee 76B 14 8-9 782 75 1 858

Pnaperly TBS 126,783 126,783 125,783

Daprecnaiion
Unlhy Recsmts Ta u

93,756
o

(9,794)
10,558

B-10
B-H

83,972
10.555 955 1

83,972
11.512

income Taxes - Fndeml
Income Taxes . State
Total Operating Expenses
Net Operating Income

24,247
15934

627,425

$9§ ;KJ_

A41ius0"Hf'1B

(8,480)
3,397

23,507
($10l576_)_

842
8-13

15,787
5.331

650,932
$106,268

?0.554
5,789

27.929
$40,500

sch

1

1

36.630
11,120

678,861
$146,768



Settlement
Schedule SS
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TWiNLAKES UTILITIES, INC
cAusE NO 42488

SEWER
Pm-#uma Nat Opaluiing Income Statement

Year
E m i rs

12/3112002 Adl=us1men»ts
Sch
Ref

Pmlomua
Pweswx

Rates Adiuslmanis
Sch
Rel.

Prolbfma
Pswpcsai

Rates
Desczgmon

Operating Revenues;
Sewer Revenues - Resddendel 5958,383 $37,954

14,0B1
5,795

7-1
7-2
7-3

s 1,008,399 $410,486 1 51,418.885

was
1.934

7~4
1

40,507
5.684
3,699

1 ,469.17A

Sewer Revenues Commercial
Fnlfelted DISGOUIIIS
Miscellaneous Revenues

Total Operating Revenues

32.a4s
4,750
3,899

997 ,578 19355

:48.640
4,750
3,699

1*055,4aa 414,358

Operating Expenses

435,795 454.583 454.583
Oparaibns and Maintenance

Salaries & Wages
Patrol Taxes
Employéé Benefits
Employee Education Et
Employment Flrdeus Fees
Insurance Enpevse
Non-Recumng Expenses
Amonhalionof Rate Case Expanse
CusiumelNm1nahzat»<>n

a.5a0
228

s,985
292

(491)
5,030

(16,139)
10,226

3,098

a-1
B-2
8- 3
B-4
B-5
B-6
B-7
8~8
B - \ 4

I

Bad Debts Expense
1.450 I 1_45o

IURC Fee 1 ,DBL 22 as 1.109 456 1 1.565

Property Tax 125,021 125,021 125,021

Denfemalibn
UluiiyReceipts Tax

196,183
0

25,151
\-5,721

B-10
B-11

222,334
\4,T2\ Mac 1

222.3m
20.501

Income Taxes - Federal
Income Taxes - Slate
Total Dpemllng Expenses
Net opevahng Income

32,711
2.093

79a,a90

4298388

(37,681 )
(1,878)
19,123

$733

(4,970)
215

813,013
_____§8l42,-ws

126.125
35,052

159,054
$245222

1

1

121.357
35.268

982.077
857,697

l
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TWIN LAKES UT\LlTIES, INC.
CAUSE no. 42488

Revenue Adjustments

(1 )
Customer Normalization

To adjust test year residential revenue for customer addliions during the test year.
W ater

2,942
6

17,652
17,125

527
$40.79

$21 ,497

12/31/02 residential customers
Times number of annual billings
Pro forma number of billings for test year
Less: test year number of residential billings
Additional billings
Times average residenital bill (bi-monthly)
Adjustment - Increase

Sewer
2,909

6
17,454
16,790

664
$57. 16

$37.954

(2)
Customer GrovNh Revenue Updated to October it. 2003

To adjust for growth through October 31, 2003 (Source: S. Lubertozzi Growth Analysis Exh. To Suppl.
Testimony)

Residential
Customers as of 10/31/03
Less Customers as of 12/31102
Growth since test year
Times Average Bi! !  (annual)

Water
2,983
2,942

41
$244.74

Sewer
2,950
2,909

41
$342.96

Revenue Adjustment based on Fixed, Known, Measurable Growtl $10,034 $14,061

(3)
Commercial Customer Growth Revenue Llodated to October 31, 2003

To account for School's 2-2' meters and estimated usage.
Commercial

Sewer

$

Water
839,100

2.08
1,745.33

New School's Annual Usage (gallons)
Current Price per 1,000 gallons
Total usage charge at current rates

Pius Bi-monthly fixed charge ($96) times 6 to
annualize times 2 meters
Adjustment tO reflect new School usage

1,152.00
$2,897.33 $5,794,643

(4)
Pro-Fom1a Commercial Sewer at Proposed Rates

To adjust commercial sewer for 200% the rate of proposed commercial water.

Commercial Water at proposed rates
Muhiplied by 200%
Pro Forma Proposed Sewer Revenue
Less Pro forma Current Rate Sewer Revenue
Adjustment - increase

$20,253
x 2

40,507
38,640
$1,886



SeWemenl
Schedule B
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TWiN LAKES 1muTIEs_ INC.
CAUSE NO 42488

WATER a SEWER
Expense Adjustments

(I )
M99

To august labor expense to show me normalization o( wages for payroll Increases,

50.35% 49_65%

JobHUe Test Year Code
Allow to

Twin Lakes Waif Sewer

Test Year Wages and Salaries (Sean
dlrecl) $177.707 none 8177,707 $89.415 588,232

Test Year Allocated Salaries (SE 60)
Sal-IL Admin/Acclg
Sal-QL Customer Service
1 addll\onal customer ser
Total Salaries from SES()

$1354,111
196.233
43,500

1,593,844

1 (2 21%)
2 (21.472%)
2 (21 472%)

29,926
42.135
9.340

81,401

15.068
21.215
4,703

40.986

14,a5a
20,920
4.637

40,416

Computer Salaries (SE St) 211,488 4 Hz 03094) 4_293 2.162 2,132

Trial Salaries (direct and albcatedl
Plus 3% pay Increase

'\,9B3,039 263.402
7,902

132,623
3,979

130.779
3.923

Pro forma wages and salaries 271 304 136.601 134,702

Less; Test Year Expense
Adjuslmem - Increase

254,063
$17,24 !

127,921
$8,680

126,142
s8,560

(2)
Payroll Tax

To adjust payrolllax lo pm longa levels

Pro-Forma Salaries & wages
times employer's FICA rate

Pro formaFICA tax

Total Allocated
$271.304

7 65%
s20.755

50.35%
Water
$136.601

7_65%
10,450

0
2 IN

1 ,055
11 _717

49 65%
Sewer
$1M,702

7 65%
510805

O
209

1,040
11,554

Plus: FUTA
PluS: SUTA

Pro Forma Payroll Taxes

421
2,095

23,27 I

Less; Test Year Expense » FICA
Less: Test Year Expense - FUTA
Less: Test YearExpense ..SUTA

To\aI Test Year Payroll Tax Expense
Adyuslmenl - Increased(Decrease)

20.435
358

2,022
22_816

$455

10,289
180

1.018
11,488

$229

10.146
178

1,004
11,328

$226
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TWIN LAKES UTILITIES. INC.
CAUSE NO 42488
WATER & SEWER

Expense Adjustments

(3)
Empbwe eemnts

To ad;us! wlployee benefits lo 2003 levels (serf~lnsurad),

Adi %
455696
45.56%
45.56°/,
45.58%
3.00%

Adluslmerrt
313,265

(727)
93

249
216

Adjusted
Balance

$42,aa1
(2,323)

298
795

7,417

Hearth Ins Reimbursements
Employee Insurance Deductions
Health Costs 8- Other
Dental
Pension Conivbulions
Deferred Ccmpensahon
Heah.hInsurance Premiums
Dana: Premiums
TermLife Insurance
ESOP Contnbulicn
Disabrlfty Insurance
Other Emf Pens & Benefits

Totals
Adluslmenl - increase

Balance perT/B
29.116
(1.596)

205
548

7.201
0

1.318
63

241
9.852

113
1,253

48,312

45.58%
45.56%
3.00%
3.00%
3.00%
3.00%

G00
29

7
296

3
38

1,918
92

248
10,148

116
1.291

62.381

Water %

Sewer %

50.35%

49.65%

$14 ,069
$7.084
$6,985

(4)
Employee Edunalnon Expense

To account for ongoingeducation expenses 50 35%
Waler

49 65%
Sewer

Danny Delgado ( 4 classes @ $3,200 each)
@ 90% Reimbufsemenl
Total Estimated Expense
Code 5 AIIDCBIIOH %

Esbmaled AllocatIon of Education Exp
Less; Test Year Expense
Adyuslmenl - Increase

Total
512,800

90%
$1 1,520
5 101%

$588
0

$588 $296 $292

(5)
Employment Finders Fees

To adlusl expense Io an average annual amount
account #6369006

1999 831.460
2000 25,757
2001 28,250
2002 54.900

Total 5141.367
Multipbedby Code 1 Percentage for Twin Lakes
Pro Fianna Finders Fee Expense

Less. Test Year
Adjustment -(Decrease)

Total
Average of 4 years'

50 35%
Waler

49 65%
Sewer

$35,341.75
221%

781
1,759

__l§§*§8l (5497) ($491)
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TWIN LAKES UTILITIES, INC
CAUSE no. 42488
WATER s SEWER

Expense Adjustments

To adjust insuranceexp8l1$B top a forma levels
49.55%

Water
$1.157,8982002 Insurance Expense for WSC

Estimated % increase In 2803 (per voices)
Estimated Insurance Expense for WSC
Cos! 11 Allocailuh%
Eslimaieed Allocaiiunof Insurance

$1.590.519

Less: Test Year Expense
Adjustment . Increase 510.131 $5.101

non-RewmnqExpenses
To reduceexpenses if lest year items that are non-reaming

Description Voucher

Luna Carpal & bond 1/25/2002

carpet for customer
forgot In turnIrttstation
on for wndend
Aredliem WB1er
Floors + MSD Anti
Anlimicroblal Sewer

51.98000 a:n48'1f»532

Amenclean 1/14/2002 7754011 308 OF 83726'10146

Ameficlean 1r2312002

properly damage water
resloraiion for
residence

properly damagewaler
loss al above
residence

7758490

Make Vamer
8961 E 124th
CL Crown
Pant
3420 Chevy
Chase Circle
C P
Mechelle &
Vincent Lenlinn
12404 Wayne
SL C P

Amenclean 1/22/2002 7758490

1.B22 96 84607°10146
Vlncenl Lenna
12404 Wayrle

1.749.44 8460740146 SLC P

prvverlvdamagefrom
Amendean 7758490 786.79 97115.10146

pfvpeny damage from
Ameficlean 7/9/2002 2,756.80 97116-10146

Bob Zappia
12405 Wayne

St
Michelle
Vamef B961 E
124th CI

properly damage Trom
American 7/9/2002 7758490

Lenlmm 12404
3.02146 9711640146 Wayne St

KevinMass 9/1Bl20D2 7754011 Norm<Recurrinq

Kevin Miss 9/1812002

Jetied 20.000 (he\
sewer mom @1 50f\'ooz

Refunded Jetted
20.000 feel. sevvef
main @1 .50Hoot

Televised Inspection

775401 1

305000.00 \129'12923

Journal Entry
Settlement

(7.500002 Agreement NOTYR8CUlTII"lg

Mariam's Sewer Tesiirw 9/161200 775401 I 2.00000 242918105
properly damage from

Americlaan 10/25/2002 7758490 98 98 G1G0"10146

Non-Realmng
R Alters 1761
Broadacle
Barb Akers

property damage from
Amertdean g120/2002 1.130.40 4540'10146 Broadacre

Sewer Adjustment - (Decrease \
Less. 1/2
Less addxuonal
Setllemeni Adlustmenl

($37,954 as
$18.977.42
s2.83a.s4 | s21,a15.9e |

($16_138_88)
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TWIN LAKES UTILITIES. INC
CAUSE NO. 42488
WATER & SEWER

Expense Adjustments

(7) Continued
NowRqq5nm Exoer\s8§

Hadl Company 4/242002

4/19/2002

Sales tax on Podcel
Color. Chlorire Real $1468 90079'006\1 Norwawmng

sos 9007900511 Nofwecurnwg

Ulrich Chemical 12/212002

Sales lax on powder
Pillows 8\ Rug! remover
Container dbposll

Sales Tax on treatment

6181019
785 g55B1'00611 Non-recurring

30000 a306'07/26 mas~acded

ulrich Chfimkzal 121212002 6181010 972 8aofs°o7s2s Non-mcurnng
Mike Vamef
8961 E 124th
Ct. Crown
PointCNA Insurance

CNA hvsuranca

9/30/2002

913012902

progeny damBG¢

pxopelly damage

1984.70 4651°12213

5 .%4 QS 45?  \2213 Vum em  Lenc i
B o b  Z a p f
12405 Wayne
StCNA Insurance 9!30f2002

Water Adjus\men\ - lOec¥easel
property damage 1.511 .75 4651'12213

<$9.wn
$1

L$81557LSetllernerri Adjustment

Rate Ca;q AmoMzaticn
To adjust for unamorlszed rale caseexpense

561.788
3 0

Water
$31.110

3.0
10.370

$30578
3.0

10.225

Pvcriorma Rate Case Expense lo be Amonzvzed
Dxvndeby;  5  Yea rs
Pro-forma Rate Case Expense
Less' Test Year
Adjustment - Increase 10.370

luRe Fee
To nocmalnze Ullhty Regulatory Commission Fees

Addrlional Revenues
Rate ( OD1100224)
Adjuslmem Increase

11932
0 001100224

$1423

519.856
1.001 100224

$21 85
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'twin LAKES UTILITIES, INC
CAUSE NO 42488
WA1ER a SEWER

Expense Adjustments

(10)
DepfedalbnExpense

To update depleaauon expense, refiecung additional plant andaulhorlzed depfedabon rates.

Uiiny Plant n Servkza per books 12/31/'02
Add: Allocated Share of WSC COI'1'ID\H¢~!'$ (SE51)- Code 4

Allocated Share ufWSC Property & Equlpmenl _ Code 5
Pl»0-Fg¢-mg Pfqecls

Water
$4,079.327

12,228
107,455

91 .591

Sewer
$8,988,958

12,058
105,961

1,674,899

Lass: AFUDC 1890 - 1996 on project compiledm 1990
Less: Land

Vehicles (includedin compose rate per Cause #39050,39573)
Total Depreciable Plant In Sewlce
Dapradalion Rate
Pro»Forma Planl Depreclahonexpense
r:\-.:n\:»

91 ,982
490,626

4, 198.619
2.00%

83,972
4no,s2e

24451
83,972

42,569
151,982
s0-,221

10,587,325
210%

222,334
096291
24,391

222,334
Vohicln Doprucianon at 25%

Total Pro Fofrna Depreaabon Expense

Less: Test Year
Adjuslmem - lnc!easel(Decrease)

93.766
(9,794)

1961183
526,151

(11)
UhlilyReceipts Tax

To adlusl lanes to current condNfons

WATER
UlihtyReceipts Tax
Less: Test Year

Adjustment - Increase

Pro Forma
Gross

Receipts
$757,200

Less Bad Debts
2,590

Less UP of
$1 too

exemption
$500

Taxable
Amount
$754. 110

Times Rate Adiustrnern
1 40% $10,558

0
$10,558

SEWER
U\ilI1y Receipts Tax
Less: Test Year

Adpustmenl - Increase

Pro Forma
Gross

Receipts
$1 ,05544Ba

Less Bad Dcbls
3,495

Less 1/2 of
$1000

exemption
$500

Taxable
Amvaunl
$1 ,051 ,493

Times Rate
1 40%

Adiustmenl
514.721

0
$14,721

(12)
Federal Income Taxes

To adlusl Federal Income Taxes lo Pro-fon-na Present Rate amount
Water

Pro-Forma
Present Rates

Sewer
Pr<>Folma

Present Rates

s 757,200 1 ,055,488Total Revenue
Less:

Synchmmzed lnierest

Opefateon and Maintenance Ewuense
Depreclatlcn
Taxes utter than Income

Net income adore income taxes
Indiana Uhllly Receipts Tax

sub~totaI
Indiana Adjusted Gross Income Tax
Federal Taxable Income

75,208 $249,908
408.522
83,972

126,783
G2,715
10,558
54 157
5,785

46.312

455,692
222,334
125,021

2,533
14.721

(12,188)
2.429

(14,817)

Federal Tax Rate
Sub-tolal

34 00%
15.767

34.00%
(4,970)

Pro Forma Present Roles Federal Income Taxes
Less Test Year
Adjuslmenl - (Decrease)

15.767
24,241

$ ¢e.4ao-I s

(4,970)
32=711

137,681 )



Page5 of6
TWIN LAKES UTILITIES. INC

CAUSE no. 42488
WATERS, SEWER

Expense Adjustments

State 1"42Qm§ Tax
To adjust 51ate Income Taxes to Pro-fomwa Present Rate amount

Water'
Pro-Forma

Present Rates Present Rates

46.372 (14,817)

14

Federal Taxable Income
Add; T8xe.s Based on Income

Uhlhy Receipts Tax
State Adjusted Gross Income Tax

Slate Taxable Income 62.715

Indiana Adjusted Gross Income Tax

Less Test Year
Ad}ustmer1l .. Increase (1,BI/8)

Cusaqmef Normalization Exuehses

To adjust for increased operating costs due to Increased customers duding lest year and since 1/1/03

Pro forma annual increase nn water usage due 10 new customers

WaterNumber of Addmonal Bsllnngs
Nonnahzed within test year
Normalized firm Les! year to 10/31/03

Total additional balhngs
times average bill usage In gallons 13.842

Pro Forma addmonal Gallons pgmpgd
Plus Pro FDm1a additional Gallons pumped - school
Total additional gallows lo be pumped & healed
Divide by test year gallons pumped (water) l #b¢llir>gs(sewer)
Percentage Irvsfease

80.699.525
839. 100

11538,625
2422532.760

Wales
897.173 544,816Purchased Power

Purchased Chemicals
Total

Times Percentage increase from above
Adjustment - ¢r1c!ease

109.693 57_162



Setiiemant

TWIN LAKES UTILITIES, INC.
CAUSE no. 42488

Water
Current and proposed rates

Base Facility Charge

Meter Size
5/B' s. 3/4'

1"

1 1/2'
2 '
3.
4.
6.

Current
Rates
Base

Facility
Charge

$12.00
30.00
50.00
96.00

180.00
300,00
600,00

Petitioner
Petiiionet Suppieme
Proposed tal

Base Base
Facility Facility
Charge Charge

$14.58 15.21
36.70
73.41

117.45
220.22
357.03
734.05

Settlement
Base

Facility
Charge

not currently needed
not currently needed
not currently needed

$13.09
32.72
65.44

104.71
t9G.33
327.21
654.43

Volume Charge

Per 1.000 gallons

Currenl
Rates

szoa

Petitioner
Pelitionef Suppleme
Proposed tal Settlement

$2.54 $2.43 $2.27

billed bi lTlofll[hly

Unmetered Water Service

Current
Rates

Petitioner
Proposed Settlement

Fla! rate for unmetered public
drinking fountain $31.60 $38666 $3447

ServiceChargt°8

Current
Rakes
$20.00
$10.00
$35.00

Petitioner
Proposed

$26.74
$13 .37
$46.79

Settlement
$20.00
$10.90
$35.00

$25.00 $33.42 $25.00

New Customer charge
NSF check charge
Meter fee (Outside Reader)
Reconnection charge:

if semce is disconnected by the
Company for good cause
If sefvrce is disconnected al the
cus\omef's request 525,00

(plus the base facility charge for
the period of disconnection if the
customer asks to be
reconnected within 9 months of
diswnnection )

$33 .42 $26.00

Connection Charge (in addition to new customer charge):
Residential $475
Commercial (5/B' meter) $475
Commercial (larger than 5/8' meter Greater of $475 or actual cost of meter and Installation



Settlement

TWIN LAKES UTILITIES. INC
CAUSE no. 42488

Sewer
Current and Proposed Rates

Flat Rate Sewer - Residential

Current
Rates
$5716

Supple me
PetitiOner tal
Proposed Petitioner Settlement

$95.12 $91.66 $8053

Commercial
Commercial

minimum
above minimum

$57.16
200% of water bill

$94.55 $8748 $73.82

Billings are bi-monthly

Service Charqes

New Customer charge
NSF check charge

Current
Rates
$20.00
$10.00

Petitioner
Proposed

$26.74
$13.37

$20.00
$10.00

Reconnection charge

Actual cost of disconnection and
reconnection. the estimated cost of
winch will be furnished to customer
with cut-off notice

Connection Charge (in addition to new customer charge)
Residential
Commercial (5/8" meter)
Commercial (larger than 5/8" meter) Greater of $716 or actual cost of meter and installation
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Kimberley Hawkins

From: Buddy Stricker [Buddy.Stricker@LA.GOV]

Sent: Wednesday, January 02, 2008 8:29 AM

To Kimberley Hawkins

Subject: Utilities, Inc. of LA and LA Water Service, Inc

Ms.  Hawkins,  good morning and happy new year . I  a m  p r o v i d i n g  o n  b e h a l f  o f  t h e
Loui si ana Publ i c  Serv i ce Com m i ssi on a  response to  your  m essage be l ow

The LPSC regulates "Utilities, Inc. of Louisiana" and "Louisiana Water Service
both as water and wastewater utility providers in Louisiana Currently both

are in "good standing" with the LPSC In my experience as primary water/wastewater
analyst, the regulatory staff and outside counsel of UIL and LWS are very
responsive and cooperative. Though over the years UIL/LWS have been involved in
disputes with other utilities (due to territorial rights issues, etc.) , and in a
few cases some issues with the LPSC, there have been no major violations by and/or
major penalties levied against either by the LPSC of which I am aware In general
I view UIL/LWS in a positive light with respect to its regulatory practices and
compliance with the LPSC's regulations

Additionally, for information concerning UIL/LWS compliance with safe drinking
water guidelines, health and environmental issues, you may wish to contact the
Louisiana Department of Health and Hospitals~office of Public Health at (800) 256
4609, and the Louisiana Department of Environmental Quality-office of Environmental
Compliance at (225) 219-3710

Finally, please be aware that the proceeding is based strictly on my experience
with UIL/LWS and not an official position of the LPSC Many of our staff handle
complaints, filings, etc. from UIL/LWS and may have other input Let me know ii
you have any other questions

H u d d y  S t r i c k e n
Utilities Assistant Administrator
Louisiana Public Service Commission
Galvez Building
602 N. 5th Street. 12m Floor
Baton Rouge, LA 70802
P.O. Box 91154
Baton Rouge, LA 70821-9154
(225) 342-5710
(225) 342-4221 fax
Buddy.Stricker@la.gov

Or ig inal  Message

Greetings! Utilities, Inc. recently purchased Perkins Mountain Water Company and
Perkins Mountain Utility Company (collectively, the "Perkins Companies") here in
Arizona. The Perkins Companies currently have pending applications for water and
wastewater Certificates of Convenience and Necessity before the Arizona Corporation
Commission (ACC) As part of its review of the Perkins Companies' applications
he ACC Staff requested a list of other jurisdictions that Utilities, Inc. and/or

1/23/2008



Utilities, Inc. of LA and LA Water Service, Inc. Page 2 of 2

its affiliates provide water and/or wastewater services to the public. Your state
was identified. The ACC is interested in getting feedback from your state
commission, whether positive or negative, concerning Utilities, Inc. and/or its
affiliates that operate within your state, i.e. , are they in good standing with
your commission, have they been cited by your state's drinking water and/or
wastewater regulatory agency, etc. Your response would be greatly appreciated.
For your convenience, an excel spreadsheet is attached to this e-mail which has the
names of Utilities, Inc.'s affiliates by states.

Please respond to Kimberley Hawkins at khawkins@azcc.gov
<mailto:khawkins@azcc.qov> or mail to Arizona Corporation Commission,
Washington Street, Phoenix, AZ 85007.

1200 w.

Kimberley Hawkins
Administrative Assistant I
Arizona Corporation Commission
U t i l i t i e s  D i v i s i on
Pp: (502) 542-0854

CONFIDENTIALITY STATEMENT

The information transmitted is intended only for the person or entity to which it is addressed and may contain
confidential, proprietary, and/or privileged material. Any review, retransmission, dissemination or other use of, or
taking of any action on reliance upon, this information by persons or entities other than the intended recipient is
prohibited. If you received this in error, please contact the sender and delete the material from all computers.
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BEFORE THE PUBLIC UTILITIES COMMISSION OF NEVADA

Investigation into the practices and procedures of )
Utilities, Inc. of Central Nevada regarding its water )
and sewer operations. )

1

Docket No. 06-02001

NOTICE OF INVESTIGATION AND

NOTICE OF PREHEARING CONFERENCE

On February 1, 2006,the Public Utilities Commissionof Nevada ("Commission") voted
|

to open Docket No. 06-02001, a;n investigation into the practices and procedures of Utilities, Inc.

of Central Nevada regarding its water and sewer operations, This docket was opened as a result

of a Petition filed by the Regulatory Operations Staff of the Commission ("Staff") in Docket No.

05-12029.

This matter is being conducted by the Commission pursuant to the Nevada Revised

Statutes ("NRS") and the Nevada Administrative Code ("NAC"), Chapters 703 and 704,

including but not limited to NRS 704. 120.

NOTICE IS HEREBY GIVEN that, pursuant to NAC 703.655, the Commission has

scheduled a PREHEARING CONFERENCE in this docket to be held as follows:

THURSDAY, MARCH 2, 2006

10:00 a.m.
Hearing Room A
Public Utilities Commission of Nevada
1150 East William Street
Carson City, Nevada 89701

VIA VIDEOCONFERENCE TO

Hearing Room A
Public Utilities Commission ofNevada
101 Convention Center Drive. Suite 250
Las Vegas, Nevada 89109
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Docket No. 06-02001 Page 2

The purpose of the prehearing conference is to formulate and simplify issues involved in

this proceeding and set a hearing and procedural schedule. At the prehearing conference, the

Commission may td<e any action authorized by NAC 703.655, and :hay rule on any pending

petitions for leave to intervene.

This matter is available for review at the Officesof the Commission: 1150 East William

S(l'€¢t, Carson City, Nevada 89701,and 101 Convention Center Drive, Suite 250, Las Vegas,

Nevada 89 l09 n

Interested and affected persons may tile 1) comments 'm writing, 2) petitions for leave to

intervene, or 3) notices of intent to participate as a commenter pursuant to NAC 703.491 at either

of the Commission's offices on or before Wednesday. March 1, 2006.

By the Commission,

( L 5  # 2 4 1
CRYS AL IACKSO , Commission Secretary

\\\\111111/1/0

¢1x§§.9o• 4° I 4

= S :

\>._
Dated: Carson City,Nevada

9 4' X 'Mo
(SEAL)

PUC

2°-*-, ;28
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BEFORE THE PUBLIC UTILITIES COMMISSION OF NEVADA

Investigation into the practices and procedures of )
Utilities, Inc. of Central Nevada regarding its water ).
and sewer operations. )

)

DocketNo. 06-02001

PROCEDURAL ORDER

The Hearing Officer in this docket makes the following findings of fact and conclusions

of law:

On February I, 2006, the Public Utilities Commission of Nevada ("Commission")

voted to open Docket No. 06-02001, an investigation into the practices and procedures of

Utilities, Inc. of Central Nevada ("UICN") regarding its water and sewer operations. This docket

was opened as a result of a Petition filed by the Regulatory Operations Staff of the Commission

("Staff") in Docket No. 05-12029.

2. This matter is being conducted by the Commission pursuant to the Nevada

Revised Statutes ("NRS") and the Nevada Administrative Code ("NAC"), Chapters 703 and 704,

including but not limited to NRS 704.120.

The Cormnission issued a public notice of this matter in accordance with state law

and the Commission's Rules of Practice and Procedure.

4. Staff is participating in this proceeding as a matter of right.

5. On March 1, 2006, a Petition for Leave to Intervene was tiled by UICN, and a

Petition for Leave to Participate as a Commenter was filed by PV Land Investments, LLC.

6. On March 2, 2006, a duly noticed prehearing conference was held in this matter.

7. At the prehearing conference, the Hearing Officer granted the Petition for Leave

to Intervene of UICN and the Petition for Leave to Participate as a Commenter of PV Land

3.

Investments. LLC

8

1.

At the prehearing conference the parties agreed to the following schedule

.1



. x

;_'

| . ¢ ' U

: 9

r

\-~..._4\w- -.---

;.~_.
*'*;~»\

}
8\u cu.

r

L lwhvull'r\"-t M-lQp'§l f»!l!¢L1Nl¢8ll1El\l..

4"
.--~-. J f ...J

T
I

94

Ar 14'

r~ Inor r:.u'r1IU11 I.trl *- \

W .
i

rra J¢ i

E

#4

3
9 3 8 06

1



Docket No. 06-02001 Page 2

a) A STIPULATION and/or WRITIEN COMMENTS on the remaining
issues in dispute by UICN and Staff will be filed with the Commission and served on all
parties of record on or before Friday, May 26, 2006.

b) SIMULTANEOUS PREPARED DIRECT TESTIMONY by UICN and
Staff will be filed with the Commission and served on all parties of recordon or before
Wednesday, August2, 2006.

C) SIMULTANEOUS PREPARED REBUTTAL TESTIMONY by UICN
and Staff will be filed with the Commission and served on all parties of record on or
before Friday, August 25,2006.

<1> A HEARING will be held onWednesday, August 30, 2006.

9. Pursuant to NAC 703.051 and 703.690, the Hearing Officer shall issue

appropriate interim orders.

THEREFORE, it is ORDERED that:

The procedural schedule outlined in paragraph 8 above is ADOPTED.

The parties shall serve any documents Hled in this docket upon PV Land

Investments, LLC who is participating in this proceeding as a commenter pursuant to NAC

703.491,

The Commission retains jurisdiction for the purpose of correcting any errors that

may have occurred in the drafting or issuance of this Order

By the Commission

4
NANCY W ZEL, Hea'rng Officer

Attest 604151'-al JWQ68-1*y)
CRYS7llAL JACKSON, Commission Secretary

sums;\\" Ill/
<\\»\T.!.§§_QO %

Dated: Carson City, Nevada

<3'9"0 la
(SEAL)
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ATTORNEYS AT LAW

1100BANK OFAMERICA PlJt\ZA

50 WEST LIBERTY STREET

RENO, NEVADA 89501

(775)788-8566

FAX (775) 788-8682

lsc@Iionelsahvye4'.com

www.lionelsawyer.com
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HAND DELIVERY

Crystal Jackson, Commission Secretary
PUBLIC UTILITIES CommissIon OF NEVADA
1150 E. William St.
Carson City, Nevada 89710

Re: Utilities Inc. of Central Nevada; Docket No. 06-0200 l

Dear Crystal :

Accompanying this correspondence are an original and ten copies of a Reply to Motion to
Close Investigation for Utilities, Inc. of Central Nevada, Docket No. 06~0200l. Please accept the
Reply br f i l ing and return a conlbnncd copy ref lect ing receipt  by the Publ ic Ut i l i t ies
Commission of Nevada to our courier.

Should you have any questions or require additional information, please advise.

Sincerely,

M
Shawn M. Elicegui, Esq

Enclosure
cc: Parties of Record

LAS VEGAS nfflce. IYGD BANK or AMiRICA pLAzA_ 100 souTh iounvn STIIEE1 . LAS VEGAS, NEVADA U9!01 . (`lD2l JB 3-$55 , tAx l`ID2) 3BJ.9145

CARSON CITY DFFICEi no SOUTH CARSON STREET . CARSON Cl¥\f_ NEVADA 89701 » (775) 851-2115 . FAX (775) au.2119

WA$HINGTON_ DC QFFICE: 101 CONSTITUTION avenue hw. SUITE ADD . WASHINGTON. DC 20901 . 1202) 742-4254 . FAX (202) 742~4255
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Investigation into the practices of Utilities, Inc. of
Central Nevada regarding its water and sewer
operations

BEFORE THE PUBLIC UTILITIES COMMISSION OF NEVADA

Replv to Motion to Close Investigation

00000

Docket No. 06-02001

Ar

c*>

7
Utilities, Inc. of Central Nevada ("U1-Central Nevada") replies to the 3e8 ow

8
Operation Staffs Motion

9

10

to Close investigation. UI-Central Nevada has met with

representatives of the Regulatory Operations Staff ("StafF') frequently since this proceeding was

initiated. Those meetings have, from the perspective of UI-Central Nevada, proven beneficial.

12

13

14

15

16

17

18

19

20

21

22

23

24

Accordingly, Ul-Central  Nevada supports Staf f 's motion and of fers only the fol lowing

comments on the list of "changes and pledges" mac by UI-Central Nevada.

With respect to item 3,] UI-Central Nevada recognizes the importance of the capital

planning process. In this regard, UI-Central Nevada intends to keep Staff apprised of its capital

planning process and currently intends to request Commission approval of master plan projects

where the Commission's approval of such prob ects results in such projects being "deemed to be a

prudent investment," much like when the Commission authorizes an electric utility to acquire

and construct a project pursuant to section 704.751 of the Nevada Revise Statutes. When the

Commission's approval does not have such an effect, there is little incentive for UI-Central

Nevada to seek Commission approval of a master plan or master plan projects.

With respect to item 5,2 UI-Central Nevada will evaluate such projects, once again,

however, absent a determination by the Commission that UI-Central Nevada's acquisition and

construction of backbone facilities would be prudent, UI-Central Nevada is reluctant to shoulder

the risk attendant to the construction of facilities that are not necessary to serve existing
25

customers.
26

UICN intends to actively request Commission approval of master plan projects
Staff Motion at l

LIONEL SAMER
a COLLINS

A11-0RnEys AT LAW
no EANK OF .r~mERlcA Flax

so WEST LIBERTY5T

NEVADA89501
(77 s)7 so-naw

29



With respect to item 13, UI-Central Nevada has already filled Customer Service

Representative positions and the Operation and Maintenance "Laborers" positions have been

reclassified as "Operation Technician" positions. With respect to item 15, theVice President of

Operations position has been reclassified as the "Chief Operating Officer." Finally, with respect

to item 17, UI-Central Nevada confirms that it has frequently met with members of the Nye

County Planning Commission, as well as members of the Nye County Planning Department

Moreover, UI-Central Nevada intends to meet with Nye County representatives as needed, but

notes that meetings are not necessarily scheduled every month

Based on die foregoing, UI-Central Nevada respectfully requests that the Commission

grant Staffs motion and close this investigatory docket

LIONEL SAWYER & COLLINS

By ill
hewn M. Elicegui

Nevada Bar No. 5939
1100 Bank of America Plaza
50 West Liberty Street
Reno. Nevada 89501

Attorneys for U1-Central Nevada

LIONEL sAvwsn
G COLLINS

ATTORNEYS AT LAW
lim mun OF AMERICA pumA

:ea scow FOURTH Sr

Future master plans will look at investments in backbone facilities." Id

2
NEVADA 89101
mm a s ua a s
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CERTIFICATE OF SERVICE

Thereby certify that I am an employee of Lionel Sawyer & Collins, and not aparty

to, nor interested in, the within action; and that on May 26, 2006, I served a true and

correct copy of the enclosedRQPLY To MoTion To CLOSE INVETICATIONby:

Mailing a copy thereof, properly addressed, with postage prepaid to:

Kathleen Drakulich
KUMMER KAEMPFER BONNER & RENSHAW
5250 South Virginia Street
Reno, Nevada 89502

And by delivering a copy thereof in person to:

DaveNoble
PUBLIC UTILITIES COMMISSION
1150 E. William Street
Carson City, Nevada 8970 l

Dated this 7"' day of August, 2006.
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Diana Wheeler
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ATTORNEYS AT LAW
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Reno,
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l David Noble, Esq.
Nevada State Bar No, 676 l
PUBLIC UTILITIES COMMISSION OF NEVADA
l 150 East William Street
Carson Cit , NV 89701
775~684-6123
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BEFORE THE PUBLIC UTILITIES COMMISSION OF NEVADA

Investigation into the practices andprocedures
of Utlhtnes, Inc. of Central Nevada regarding its
water and sewer operations.

Docket No. 06-02001

T
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2

3

4

5

6

7

8

9

10

l l COMES NOW, the Regulatory Operations Staff ("Start") of the Public Utilities Commission

12 of Nevada ("Cotnrnission") and, pursuant to NAC 703.555, hereby files this Reply to Utilities, Inc. of

13 Nevada's Response to Motion to Close Investigation in Docket No. 06-02001.

14 On August 7, 2006, Utilities, Inc. of Central Nevada ("UICN") filed its response to Staffs

15 Motion to Close Investigation ("Motion"). 1 In its response, UICN included comments with respect

16 to items 3, 5, 13, 15, and 17 described in the Motion. Given these clarifications, Staff still believes

17 that the Motion should be granted.

18 UICN has undertaken many steps to address the problems that instigated this investigation

19 Underlying many of those problems was the lack of long range planning for customer growth in its

20 certificated service territory. Such planning will enable UICN to be better prepared to address the

21 need for continuous, adequate, and reliable service.

22 .  S taf f notes that while UICN intends to meet with Nye County representatives as needed, Staff

23 expects the utility to continue the ongoing dialogue it has fostered with such representatives in order

24 to ensure that the utility is properly informed about proposed development and growth in its service

25 territory.

26 4

27

28 | White titled a "reply", UICN's filing should be treated as a "response" pursuant to NAC 703.555(l).

REPLY TO UTILITIES, INC. OF CENTRAL NEVADA'S RESPONSE TO

MOTION TO CLOSE THE INVESTIGATION

In



I

By:

PUBLIC UTILITIES COMMISSION OF NEVADA
REGULATORY OPERATIONS STAFF

I Based on the foregoing, Staff recommends that the Commission grant this Motion Ond close

2 this docket. *.

3 . RESPECTFULLY SUBMITTED this 14"' day of August, 2006.
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26

27

28

David Noble, Assistant Staff Counsel
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PROOF OF SERVICE

I hereby certify that I have this day served the foregoing document upon all parties of record

in this proceeding by electronic mail to the recipient's current electronic mail address and mailing a

copy thereat properly addressed to:

Shawn M. Elicegui, Esq.
William J. McKean, Esq.
Lionel Sawyer & Collins
50 West Liberty Street, Ste. 1100
Reno,N V 89501
selice;;ui@lionelsawvencom
wmckean@lionelsawver.com
I.a.crossett@utilitiesinc-usa.com

O

DATED at Carson City, Nevada, n't1%` 1" day of August, 2006
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BEFORE THE PUBLIC UTILITIES coMmlsslon OF NEVADA

Investigation into the practices and procedures of )
Utilities, Inc. of Central Nevada regarding its water )
and sewer operations

Docket No. 06-0200 l

At a general session of the Public
Utilities Commission of Nevada
held at its offices on September 13

PRESENT : Chairman Donald L. Soderberg
Commissioner Jo Ann P. Kelly
Commissioner Rebecca D. Wagner
Acting Commission Secretary Mandi Galle

ORDER GRANTING MOTION TO CLOSE THE INVESTIGATION

PROCEDURAL HISTORY

1, On February l, 2006, the Public Utilities Commission of Nevada ("Commission")

voted to open Docket No. 06-02001, an investigation into the practices and procedures of

Utilities, Inc. of Central Nevada ("UICN") regarding its water and sewer operations. This

docket was opened as a result of a Petition tiled by the Regulatory Operations Staff of the

Commission ("Start') in Docket No. 05-12029. Staflf"s petition contended that UlCN's

practices and procedures were incompatible with a certified utility company's obligation to

provide reasonably adequate service and facilities in its service territory. Staff cited major

concerns, such as UICN's planning for customer growth, service territory size and

characteristics, resource planning, service coimnitments, adequacy o f personnel and local

management, and customer relations

2. This matter is being conducted by the Commission pursuant to the Nevada Revised

Statutes ("NRS") and the Nevada Administrative Code ("NAC"), Chapters 703 and 704

including but not limited to NRS 704,120

3. The Commission issued a public notice of this matter in accordance with state law

and the Commission's Rules of Practice and Procedure
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4. Staff is participating in this proceeding as a matter of right.

5. On March 1, 2006, a Petition for Leave to Intervenewas filed by UICN, and a

Petition for Leave to Participate as a Commenter was filed by PV Land Investments, LLC.

6. On March 2, 2006, a duly noticed prehearing conference was held in this matter.

7. At the prehearing conference, the Presiding Officer granted the Petition for Leave

to Intervene of UICN and the Petition for Leave to Participate as a Commenter of PV Land

Investments, LLC.

8. On March 9, 2006, the Presiding Officer issued a Procedural Order setting dates for

filing testimony and for holding a hearing. The hearing date was set for August 30, 2006.

9. On August 2, 2006, Staff filed a Motion to Close the Investigation ("Motion").

Staff states that it had requested the investigatory docket in order to review the practices and

procedures of UICN regarding its water and sewer operations. Staffs concerns were (1)

planning for customer growth, (2) service area size, (3) resource planning, (4) will-serve

commitments, (5) personnel, and (6) customer (public) relations.

10. Staff states that UICN met with Staff on several occasions to address the above

concerns, and Staff requests the docket be closed because those concerns have been addressed

to the point that the investigation is no longer necessary.

1 l. The changes and promises made by UICN include:

Tracking of new customers' impact on infrastructure ,

Tools for monitoring remaining system capacities' implementation by
December 3 l, 2006;

Commission approval of master plan projects,

Reevaluation of master plan by June 30, 2007;

Future master plans will review investment in backbone facilities,

g.

f.

e.

b.

c.

d.

a.

Creation of internal 5-year plan to track capital investments needed for
growth,
Update to Commission on progress of water rights study by March 1, 2007
(quarterly updates thereafter),
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h. Support for approval of domestic well credit program by Division of
Water Resources,

i. Research continued use of reclaimed water in the community,

j- Update the Commission as to accounting system progress by March 1,
2007 as it relates to improved meter reading and data management
(qUarterly updates thereafter),

k. Implementation sf plan to identify excessive water use by June 30, 2007 ,

1. Regional Vice-President, Regional Compliance and Safety Manager,
Regional Business Manager, Regional Project Manager, and Regional
Executive Assistant positions have been created and filled since January 1,
2006;

m. Customer Service Representatives, Operation and Maintenance Laborers,
and Construction Inspectors' positions have been created and are yet to be
filled;

n. Regional Vice-President has more discretionary decision-mdcing
authority, thus eliminating the need for inefficient prior corporate
approval,

o. Corporate approval that is necessary for certain issues is now placed on a
fast track through the Regional Vice-President and Vice-President of
Operations,

Customer service has been reorganized under the Regional Vice-President
and is providing increased access and accountability,

q. UICN and Nye County Planning Commission meet on a monthly basis to
work on issues as they develop,

r. The Regional Vice President has met with numerous developers and
continues to support their developments, and

S. New standard operating procedures have been implemented to streamline
the entire application process for new water and wastewater service for
both developers and individuals.

12. On August 6, 2007, UICN filed a Reply to Staffs Motion to Close Investigation

("R@p1yT')- In its Reply, UICN clarifies and desires to amend some of the changes and its

promises as delineated in Staffs Motion:

p.

I



Docket No. 06-02001 Page 4

UICN states that relative to item c, Ir intends to keep Staff apprised of its
capital planning process and intends to request Commission approval of
master plan projects where the Commission's approval results in such
projects being "deemed to be a prudent investment." Should Commission
approval not have such an effect, no incentive exists for UICN to seek
Commission approval of a master plan or master plan projects.

UICN states that relative to item e, the acqLulsition and construction of
backbone facilities that would not be deemed prudent investments by the
Commission cause UICN's reluctance to assume the risk attendant to the
construction of facilities not necessary to serve existing customers.

UICN states that relative to items 1, in, and 0, it has filled its Customer
Service Representative positions, and its Operation and Maintenance
"Laborers" positions have been reclassified as Operation Technician
positions. The Vice~President of Operations' position has been
reclassified as the Chief Operating Officer.

UICN confirms that relative to item q, it has frequently met with the Nye
County Planning Commission and the Nye County Planning Department
and wil l  continue to meet with them as needed, but not necessari ly
monthly.

13. On August 14, 2006, Staff filed a Reply to Utilities, Inc. of Central Nevada's

Response to Motion to Close Investigation. Staff states that clarifications UICN made in its

Reply do not necessitate denial of the Motion. UICN has undertaken many steps to address

the problems that instigated this investigation, not the least of which was lack of long range

planning for customer growth in its certificated service territory. Staff expects UICN to meet

with Nye County representatives as needed and to continue the ongoing dialogue it has

fostered with these representatives in order that the utility is properly informed about proposed

development and growth in its service area.

14. On August 29, 2006, Procedural Order No. 2 ("Order") was issued providing a

schedule for filing comments and/or exceptions and answers to the comments and/or

exceptions to a proposed draft order which was attached to the Order.

15. On August 30, 2006, Staff tiled Comments in which it supported the proposed

order as written.

a.

b.

c.

d.
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16. On September 8, 2006, UICN filed Comments supporting the proposed order as

written

COMMISSION DISCUSSION AND FINDINGS

17. Staff indicated that the concerns it raised when it requested that an investigatory

docket be opened have been addressed to the point that it no longer believes that it is

necessary to continue with this investigation. UICN supported Staiti" s position but provided

comments regarding resource planning related issues to Staffs list of "changes and pledges

which were included in its motion to close the docket. Staff indicated that it still believes the

investigatory Docket should be closed given UICN's comments in its response to its Motion

18. The concerns which initiated this investigation have been addressed except for the

Resource Planning issue. The Commission notes that resource planning regulations do not

exist for water and sewer companies. Accordingly, the concerns raised by UICN can not be

prescriptively remedied. However, die Commission has recently submitted a Bill Draft

Request to add a new section to the Statutes that would authorize resource planning for water

or sewer companies with annual revenues in excess of one million dollars. Until such

regulations exist, the Commission must address requests by water utilities on a case by case

basis and take appropriate measures to ensure just and reasonable rates

19. The Commission believes that UICN has addressed the concerns raised by Staff

where possible Therefore, the Commission accepts Staffs recommendation that this docket

should be closed

20. The Commission finds that it is in the public interest to close Docket No. 06

02001

THEREFORE. it is ORDERED that

l. The Motion to Close the Investigation filed by Regulatory Operations Staff of the

Commission is GRANTED

2. The Commission Secretary is authorized to close Docket No. 06-0200 l



Docket No. 06-02001

3. The Commission retains jurisdiction for the purpose of connecting any errors that

may have occurred in the drafting or issuanceof this Order.
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By the Co

DONAL L. SODERBERG. Chairman

JO ANN P LY. Commissioner

444-7 , 1
REBECCA D. WAGNER. Comm1s§1oner

Attest: Cm/I5 98//Q27/VW
CRYSTAL JACKSON, Commission Secretary

9

Dated: Carson city, Nevada
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EDWARD s. PINLEM JR,. CHAIRMAN

ROBERT v. opEns, JR.
SAM J. ERvln, N January 29, 2008

COMMISSIONERS
LORINZO L JOYNER

JAMES Y. KERR. II
HOWARD N. LEE

WILLIAM T. CULPEPPER, III

Kimberley Hawkins
Arizona Corporation Commission, Utilities Division
1200 WestWashington Street

'Phoenix, Arizona 85007

Dear Ms. Hawkins:

Thank you for your email inquiry on December 20, 2007, on behalf of Blessing Chukwu,
concerning our experience with Utilities, lncjin North Carolina.

Utilities, Inc., through its wholly~owned subsidiaries, currently serves approximately
40,000 water customers and 29,000 wastewater customers in North Carolina. It is our
second largest provider of water semice and our largest wastewater provider.

The North Carolina Utilities Commission currently regulates the following subsidiaries of
Utilities, Inc.:

Elk River Utilities, Inc. (Docket No. W-1058)
Carolina Water Service, Inc. of North Carolina (Docket No. W-354)
CWS Systems, Inc. (Docket No. W-778)
Carolina Trace Utilities, Inc. (Docket No. W~1013)
Transylvania Utilities, Inc. (Docket No. W-1012) .
North Topsail Utilities, Inc. (Docket No. W-1143)
Carolina Pines Utility, Inc. (Docket No. W-1151)
Bradtield Farms Water Company (Docket No. W-1044)
Nero utility Services, Inc. (Docket No. W-1152)

You may review our orders and other public documents related to the aforementioned
Utilities, lnc.'s subsidiaries at our website (www.ncuc.net) by utilizing our "Docket
Search" feature located in the "Docket Information" section.

i
I
I

I

The most recent general rate case' proceeding by the largest North Carolina subsidiary
of Utilities, Inc. was the application by Carolina Water Service, Inc. of North Carolina

430 North Salisbury Street - Raleigh, North Carolina 27603
Telephone No: (919)733-4249
Facsimile NO: (919)733-7300

www.nouc.net

a
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Ms. Kimberley Hawkins
Page 2 of 2
January 29, 2008

(Docket No. W-354, Sub 297). The Commission iSsued its flnaI Order related to that
proceeding on July 5, 2007 You may review the details of that proceeding at our
website

hope you find these references to the specie docket numbers helpful as you examine
your state's opportunities with Utilities,
free to contact me

Inc. If I can.be of further assistance, please feel

Sincerely

~~<¢@ lnibtwu
Freda Hilburn
Senior Financial Analyst



OFFICIAL COPY
Carroll R. Leach
519 Dotsi Drive
Brevard, NC 28712
December let, 2007

North Carolina Utilities Commission
Attn: Ms. Renee Vance
430n. Salisbury Street
Raleigh, NC 27603

USB042007
NQU,?r'SC¢I77miss,o

FILED

Ref: DocketNo. W-1012, Sub 9
Carroll R. Leach vs. Transylvania Utilities Company Inc.

(I)- In my formal complaint against TUI dated Aug 13"', 2007, I stated that there are

occasional water pressure surges, usually following TUI doing work on the water line,

which are so strong that these surges will rupture the main line leading into

my house. I went on in the same paragraph to indicate three different times when I had

experienced these water line raptures. The dates indicated were Dec~2006, April-2007

and August 2004. TUTs legal counsel Mr. Ayers, stated in Respondents Reply to my

complaint- Reference their paragraph # 7- " TUI has reviewed its operation records and

detenniuned that no pressure surges occurred during the time periods that Mr. Leach

contends he experienced service line ruptures. TUI also has determined that service in the

areawas not o[l7ine during the periods when Mr.Leach complains of pressure surges

F18
l8€/WIMIL
894

'Hccv€f
Now Mr. Ayers, in response to my request for additional information, states in their

paragraph labeled- RESPONSE TO PARAGRAPH H - " TUI repaired a service line leak

near Mr. Leach's house on Aug 22n 2004 that required it to shut off the water

to Mr. Leach's house for approximately 1.5 hours

Question: Why did TUTs legal counsel fist deny that service had been shut off only to

8>wJ"l
3 (Qm)



later acknowledge Thai it had in fact been shut off ? I am inclined to believe tbai whoever

is providing Mr. Ayers with information concerning TUTs water system is being

evasive in answering certain questions when it is believed that the answer might support

my contention regarding pressure surges.

(II)- In paragraph labeled- RESPONSE TO PARAGRAPH II - Mr. Ayers, states that

"TUI has no record of leaks or repairs made on the service line at Mr. Leach's house in

August 2004

In my request for additional information, I stated that "I was told by the plumber who

repaired my leak that there was else a leak on TUTs side of the meter. I told Mr. David

Madlin about this problem. About a month later I called TUI to tell them that the leak on

their side of the meter had still not been repaired. It was taken care of shortly alter this

call". I agree that there were no line repairs made by TUI during the month of August.

The repairs were not made until either September or October of 2004.

Question: my original question remains unanswered, what other than a pressure

surge could possibly have caused the line to rupture on both sides of the meter at the

same time?

It is again my opim'on that someone has been less than forthright in providing Mr. Ayers

with the answer to this question. I had indicated that the leak in their line was first

reported to TUI in August and that no repair was made until approximately a month later;

therefore, it couldn't have been repaired in August. Mr. Ayers should have explored

whether or not any repairs were made in either September or October.



(3) -I have notheard Mr. Ayersanswer to the incident Idescribed occurring on

November ISL as the Respondenthas until December amin which to answer.

Carroll R. Leach

/
I
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PENNSYLVANIA
PUBLIC UTILITY COMMISSION

Harrisburg, PA 17105-3265

Public Meeting held September 28> 2006

Commissioners Present:

Wendell F. Holland, Chairman
James H. Cawley, Vice Chairman
Bill Shane
Kim Pizzingrilli
Terrance J. Fitzpatrick

EXTRA COPY
FGLDER

Application of Penn Estates Utilities, Inc.,
Utilities, Inc. of Pennsylvania and
Utilities, Inc. -. Westgate for Approval of Stock
Transfer Leading to a Change in Control of their
Parent Corporation, Utilities, Inc.

A-210072F0003
A~210063F0003
A-2300I3F0004
A~210093F0002

OPINION AND ORDER 4%
BY THE COMMISSION:

I.

Before die Commission for consideration and disposition is the record

developed in this proceeding following the reconsideration and remand directed by the

Commission in the Opinion and Order entered March 31 , 2006, at these dockets.



JI

U

Historv of the Proceedings

\

On August 17, 2005, the Joint Application of Penn Estates Utilities, Inc.

(PEUI), Utilities, Inc. of Pennsylvania (UIP) and Utilities, Inc..- Westgate (UTW)

(collectively, Applicants) was filed with the Commission requesting approval of the

transfer of stock of the parent corporation. The Applicants are subsidiaries of Utilities,

Inc., which is a wholly owned subsidiary of Nuon Global Solutions USA, Inc. (NGSU).

As proposed, die acquisition was structured so that Hydro Star, L.L.C. (Hydro Star)

acquired 100% of the stock of NGSU from Nuon Global Solutions USA, (BV) (NGSU

BV). As a result of a 2001 transaction, Utilities, Inc. became a wholly owned subsidiary

of NGSU, which is a wholly owned subsidiary of NGSU BV, which is a wholly owned

subsidiary of N.V. Nuon. NGSU and NGSU BV have no business or operations other

than their ownership of Utilities, Inc. The transaction for which approval was sought

involved a shareholder substitution between NGSU BV and Hydro Star. The resulting

structure is that Utilities, Inc. and the Applicants are indirect wholly owned subsidiaries

of Hydro Star

On October 3, 2005, the Office of Consumer Advocate (OCA) tiled a

Protest to the Joint Application. Among the reasons for the OCA protest were allegations

regarding the quality of service within the UIW service territory. On January 23, 2006

the Applicants and the OCA filed a Joint Petition for Approval of Proposed Settlement

(Proposed Settlement). The Proposed Settlement contained several conditions designed

to alleviate service problems in the UIW service ten'itory. (See,LD. at 4~5). By Initial

Decision dated January 3 l , 2006, Administrative Law Judge Jones found that the

Proposed Settlement was in the public interest and recommended approval of the Joint

The history of this proceeding is summarized from the Initial Decision of
Administrative Law Judge Angela Jones. The complete history may be found at pages 1
through 3of that Initial Decision
632419



Application. (Id. at 7-8). On February 28, 2006, Administrative Law Judge Jones' Initial

Decision became final by operation of law.

011 March 3 l, 2006, the Commission entered an Opinion and Order at these

dockets which detennined dirt this proceeding should be reconsidered (March 31 Order).2

The Commission expressed concern regarding the public .interest findings relating to this

transaction due to the status of the acquiring party as an equity investor. (March 31 Order

at 1). Because of that concern, the Commission reopened the record for the receipt of

additional information and directed the Office of Trial Staff (OTS) to intervene. The

Commission directed the Parties to address ten specific issues:

(1)
(2>
(3)

(4)

(5)
(6)

The capital to be allocated to ongoing operating and maintenance expenses,

Corporate governance/Sarbanes Oxley compliance,

The expected term of ownership,

The buyer's experience as an owner and operator of water and wastewater

utilities,

The community presence of the buyer,

The complex nature arid objectives of die various affiliated relationships

involved,

(7)
(8)
(9)
(10)

The fees paid to and service performed by affiliates,

The use of leverage to eliminate or maximize income tax liabilities,

The transparency on corporate structure issues, and

Entity creditworthiness

(March 31 Order at 2)

We note that although we decided to reconsider our prior approval of aNs matter

our March 31 Order expressly provided that "the status quo approval of the application

remains in effect..." (March 31 Order at 2)
632419



A prehearing conference was held before Administrative Law Judge Jones

on May 8, 2006. The Applicants, OTS and OCA, appeared. A further hearing was held

on May 22, 2006, where it was determined that the OTS would present written Direct

Testimony on June 16, 2006, and the Applicants, if they chose, would present Responsive

Testimony on June 23, 2006 The OCA indicated that it would not present any testimony

in this portion of the case. The Direct Testimony and OTS Exhibit No. 1 of the OTS were

submitted on June 14, 2006. Responsive Testimony by the Applicants was submitted on

July .10, 2006. On August 4, 2006, the Parties filed a Joint Stipulation of Testimony and

Exhibits and requested that the OTS' Direct Testimony and OTS Exhibit l, and the

Applicants' Responsive Testimony be admitted into the record. On August 14, 2006, the

OTS and the Applicants filed a Joint Motion to Close the Record, indicating that there

was no need for cross-examination or additional evidentiary hearings. TheOCA agreed

with the Motion.

The record in the remanded preceding is now before the Commission for

disposition.

Discussion

As set forth above, we directed the Parties to address ten specific issues.

The OTS propounded two rounds of discovery which sought responses from the

Applicants to each of the ten issues. The Applicants' responses are set forth in OTS

Exhibit 1. In addition, thefTs' Direct Testimony summarizes the Applicants' responses

and concludes that there is sufficient evidence on the record for this Commission to reach

a determination on each of the issues. The Applicants' Responsive Testimony indicates

agreement with the OTS' Direct Testimony and provides additional information regarding

632419 4



the public interest standard by which the transaction is tO be reviewed. We will address

each of the issues in tum

The Capital to be Allocated to Ongoing Operating andMaintenance Expenses

OTS Exhibit 1 provides information regarding amounts of operating and

maintenance(O&M) expenses for the years 2002-2004 and the average for the three

years. The Applicants stated that they anticipated that die O&M expenses would continue

to increase over time, however, they did not anticipate filing a base rate case in the

immediate future other than to satisfy the conditions of the Proposed Settlement relating

to UIW service upgrades. (OTS Exh. l at 1, Applicants' Responsive Testimony at 3)

The testimony and information provided in response to this issue does not

suggest a need for any additional conditions on the underlying transaction. Important

factors if this determination are the anticipated length of time of commitment as well as

the commitment to retain current operational management of the operating companies

Those issues are addressed below

Corporate Governance/Sarbanes Oxley Compliance

Based upon OTS Exhibit l and the OTS' Direct Testimony, it appears that

most of the entities involved in this transaction are not subject.to Sarbanes-Oxley

requirements. (OTS Direct Testimony at 6, OTS Exp. 1 at 2, 26). However, to die extent

that Sarbanes-Oxley is applicable to American International Group, Inc., of which Hydro

Star is a part, American International Group, Inc., is in compliance. (Id.). The Applicants

do not disagree with OTS on Ms issue but state that whether Sarbanes-Oxley

certifications extend to Hydro Star is not settled

632419



The evidence gathered on Ms issue does not indicate that any additional

conditions are necessary for the transaction. As noted, most of the entities involved are

not subj act to Sarbanes-Oxley requirements. In addition, we reiterate that several

statements in the remanded proceeding serve to assure this Commission and the operating

companies' customers that management teams will not change, nor will the corporate

approaches of the operating companies be affected. The transaction is intended to be

transparent to Pennsylvania customers. (Applicants' Responsive Testimony at 7). Thus,

the additional evidence on corporate governance and Sarbanes-Oxley compliance

indicates that no additional conditions are necessary in this regard.

The Expected Term of Ownership

The Applicants provided information that Hydro Star's expectation is for a

return of principal over a reasonable period of time with a return on investment

commensurate Wide the regulated rate of return. (OTS Exh. 1 at 3, OTS Direct Testimony

at 7). Hydro Star's investment approach seeks stability, stable cash flow and good

downside protection. Economic or regulatory factors may lengthen or shorten the

expected investment horizon, but there is no indication that Hydro Star is invest for a

"quick hit." In this regard, Hydro Star employs a relatively conservative approach. (Id.).

This issue does not suggest the need for any additional conditions on the

transaction. We specifically note the Applicants' commitments to the improvement of

service quality in the UIW service territory as iilrther corroboration of the expected

ownership term. (See, I. D. at.4-5).
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The Buyer's Experience as an Owner and an Operator of Water and Wastewater

Utilities I

Again, the Applicants stress that there will be no change in the operations

management of die Applicants, and current management teams will remain in place after

the transaction is closed. Nor will the transaction result in any direct ownership or control

over the Applicants. (Applicants' Responsive Testimony at 7). However, the Applicants

do provide infonnation relating to water and waste water experience of the buyer in this

transaction. AIG Highstar Capital II, L.P.3 and Hydro Star specifically have substantial

experience with regulated entities, including water and wastewater utilities. In particular,

Highstar Managing Director John Stokes has "extensive experience in the water business

over seven years. He was President and CEO of a business that owned 22 regulated water

and wastewater utilities, in addition to providing engineering, construction, operations

and related services to municipal utilities across much of the U.S. and Canada." (OTS

Exh. 1 at.4, Applicants' Responsive Testimony at 8-9).

Given the evidence that there is intended to be no change in the operational

management or control of the Applicants, together with the information relating to the

experience of senior personnel in the Buyer's investor structure, no additional conditions

on the transaction are necessary regarding this issue.

The Comm1rn1'ty Presence Of the Buyer

The Buyer has no community presence with regard to the jurisdictional

operating companies involved. As structured, the transaction is not expected to change

that. However, "it is Hydro Star's intent to encourage and aid Utilities, Inc. and the

3 Highstar Capital II, L.P. is an investor in Hydro Star.
632419 7



jurisdictional utilities to continue their efforts and practices with regard to utility

outreach, especially the Customer Advisory Boards." (OTS Direct Testimony at 9).

At this point in time, particularly in view of the Applicants' establishment

of Customer Advisory Boards as set forth in the Proposed Settlement, there does not

appear to be any need to impose additional conditions on this transaction.

The Complex Nature and Objectives of the Various Affiliated Relationships

Involved

Hdyro Star is a newly created entity, created for the sole
purpose of purchasing NGSU stock from NGSU BV. AIG
Highstar Capital II, L.P. (Highstar) and its affiliates are
investors in Hydro Star. Highstar's affiliates include AIG
Highstar Capital II Prism Fund, L.P. and AIG Highstar
Capital II Overseas Investors Fund, L.P., which were created
for the purpose of providing investment vehicles for certain
groups of Limited Partners. Highstar is a fund sponsored by
AIG Global Investment Group (AIGGIG). A fLt rd's sponsor
is the entity that typically stands behind the general partner's
obligations with respect to the hind and is required to commit
a certain percentage of capital to the fund. In the case of
AIGGIG and Highstar, AIGGIG stands behind the obligations
of Highstar. The Applicants have indicated that AIGGIG,
through its affiliates, has an obligation to commit no less than
10% of the aggregate capital to Highstar. AIGGIG is an
indirect subsidiary of American International Group (AIG) .
Neither AIG nor AIGGIG will have any direct control over UI
or the operating companies. In addition, neither AIG nor
AIGGIG 'will own a majority of the limited partnership's
interests in Highstar.

The foregoing sets forth the corporate/partnership relationships in this

transaction and is taken verbatim from die OTS Direct Testimony at 10-11. As we Set
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forth in our discussion of Issue 3 relating to the anticipated term of ownership, the

Buyer's objective is aconsewative investment with returns commensurate with the

regulated rate of return and a return of principal stated over a reasonable horizon. Again,

the record on this iss.ue does not suggest that any additional conditions need to be placed

on the transaction.

The Fees Paid to and Service Performed by Affiliates

In response to this issue, the Applicants state that every affiliate transaction

is governed by affiliated interest agreements approved by the Commission. Specifically,

each of the operating companies has entered into an approved agreement with Water

Service Corp. (WSC). WSC is an affiliate of Utilities, Inc. WSC provides executive,

engineering, operational, accounting, legal, billing, regulatory, and customer relations

services to all of Utilities, Inc.'s subsidiaries. The operating subsidiaries pay WSC the

cost of diode services without markup. The actual dollar amounts are set forth in the

Applicants' Annual Reports on file with die Commission. There is no intent to change

this structure after the transaction closes. (OTS Direct Testimony at 12) .

Given the representation dirt the current operations will not be altered post~

transaction, and the affiliated interest agreements have been approved by die

Commission, we see no need for additional conditions relating to this issue.

The Use of Leverage to Eliminate or Maximize Income Tax Liabilities

Again, the Applicants stress that the transaction is intended to be

transparent to the customers of the Applicants. The transaction will have no tax

632419 9



consequences to the ratepayers in Pennsylvania. The Applicants will continue to use the

jurisdictional statutory tax rate for ratemaldng purposes. (OTS Direct Testimony at 13).

There is no indication that any additional conditions need to be placed on

the transaction regarding this issue. In any event, to the extent this particular issue

becomes relevant, it will be managed in a ratemaking context.

The Transparency on Corporate Structure Issues

Initially, the Applicants indicated that they were unclear as to what was

required in response to this issue. Further inquiry by the OTS elicited the response that

AIG was the subject of significant investigations regarding certain corporate practices and

had reached settlements resulting in the payment ofrnore than one billion dollars in

restitution and penalties as well as mandated reforms of various accounting practices .

(OTS Exh. l. at 91-131).

Our concern related more to the particular operating companies within our

jurisdiction and the immediate parent. However, the information supplied in response to

Issue Nos. 2, 3, 4 and 6 are responsive and indicate that no additional conditions need to

be placed upon the transaction. We add that while AIG's history is of great concern, we

note the Applicants' assurances that the current operating structure and management

teams .will remain. Also, we note the Applicants' assurances fat the transaction is

intended tO be transparent to Pennsylvania.

632419 10
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Entity Creditworthiness

In response to this issue, the Applicants provided information showing the

Moody's, Standard & Poor's and Fitch's long-term debt and Financial strength rating for

AIG. Based upon the ratings as set forth in AIG's 2005 Annual Report, it appears that

creditworthiness is not an issue.

Conclusion

The foregoing discussion indicates that there is no need for additional

conditions to be placed upon this transaction as a result of the .record developed on

remand. Accordingly, we will adoptfthe Initial Decision Of Administrative Angela Jones

in this matter? However, we must indicate our concerns regarding the operations of the

Applicantsppiarticularly that of UIW, which were replete with violations of water

potability standards and inadequate of service. These problems were not corrected until

the Applicants were confronted by the OCA in the context of this proceeding.

The record before us contains emphatic representations that the transaction

is in the public interest, in part, because the acquiring entity will provide UIP, PEUI and

UIW with enhanced acquisition to capital and financial resources backed by the Buyer.

(See, I.D. at 6, Applicants' Responsive Testimony at 8). The Applicants state: "These

financial resources will only enhance the ability of the operating subsidiaries in

Pennsylvania to grow and to continue to meet their service obligations." (Id.). Based on

these representations in the record, it appears that the Applicants' Pennsylvania

operations will not deteriorate. We certainly expect that there will not be any repetition of

the UTW experience both as to severity and the time required to rectify the problem.

-..
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Although we are approving the transaction as conditioned by the Proposed Settlement

we will continue to monitor the Applicants' jurisdictional service quality

Based upon the foregoing discussion, we will adopt the Initial Decision of

Administrative Law Judge Angela T. Jones which approved the Proposed Settlement and

the underlying transaction as it is 'm the public interest, THEREFORE

IT IS ORDERED

That the Initial Decision of Angela T. Jones dated January 31 , 2006

at these dockets is adopted as the Commission's action in this matter

That the terns and conditions contained in the Joint Petition for

Approval of Proposed Settlement submitted by Penn Estates Utilities, Luc., Utilities, Inc

of Pennsylvania, Utilities, Inc. --. Westgate and the Office of Consumer Advocate filed on

Januaiy 23, 2006 at these dockets are approved

That the Protest of the Office of Consumer Advocate at diesel

dockets is deemed withdrawn

3

That the Joint Application of Penn Estates, Inc., Utilities, Inc. of

Pennsylvania and Utilities, Inc. - Westgate for Approval of Stock Transfer Leading to a

Change in Control of Utilities, Inc. is approved as set forth in our Order at these dockets

entered Februaiy 28, 2006

We also note that the matter of Horvath, et al. v. Utilities, Inc. Westgate
C-20055305, has become final and enforceable
632419 12
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5. That the Commission's Bureau of Fixed Utility Services shall

monitor compliance with die conditions of the Joint Proposal for Settlement referenced in

Ordering Paragraph No. 2 and shall report to the Commission upon completion of those

conditions.

6. Upon the Blind of the Bureau of Fixed Utility Services' report

referenced in Ordering Paragraph No. 5, this proceeding shall be marked closed.

BY THE COMMISSION,

James J. McNulty
Secretary

ORDER ADOPTED: September 28, 2006

(SEAL)

ORDER ENTERED: 021 UP zoos
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PENNSYLVANIA PUBLIC UTILITY comm[ssIon
HARRISBURG.PENNSYLVANIA 17105

DOCUMENT
FOLDER

Application of Penn Estates Utilities
Inc., Utilities, Inc. of Pennsylyania
and Utilities, Inc. 'T Westgate for
Approval of Stock Transfer Leading to
a Change in Control of theirParent
Corporation, Utilities, Inc

Public Meeting March 16: 2006
Mar-20064C~0006
Docket Nos.: A4210072170003

A-230063F0003
A-230013F0004
A-210093F0002

STATEMENT OF CHAIRMAN WENDELL F. HOLLAND

As ° v'Al'1' ator_.I am concerned about whether this transaction is in the public interest

Having the benefit of over 25 years of diverse experience in the water industry, I am troubled

over what appears to be a recent trend in the regulated water industry, that is, the entry of equity

investors into the industry. I am concerned that the only purpose of these kinds of transactions

may be to attempt to realize a quick profit by "flipping" the acquired company. I worry that

these equity investors may have little, if any, utility managerial experience, consequently, there

could be dire consequences for the quality of utility service for ratepayers in the short and long

Background

Procedural background

This is a stock transfer Hom Nuon Global Solutions USA, Inc. to Hydro Star, LLC a

subsidiary of the corporate family of American International Group (AIG). 1 In an Mitia1 Decision

In the instant case, Penn Estates Utilities, Inc. (PEUT), Utilities, Inc. of Pennsylvania (UIP) and Utilities

Inc.-Westgate (Westgate) are Pennsylvania utilities currently owned by Utilities, Inc. (UI), who is in turn owned by

Nuon Global Solutions USA, Inc. (NGSU, Inc.), a subsidiary ofNGSU BV. The common. stock fUtilities, Inc

which is 100 percent controlled by NGSU BV, is being transferred to an unrelated entity, Hydro Star, LLC (Hydro

Star). Hydro Star is a subsidiary of AIG Highstar Capital II, L.P. (I-Iighstar 11). Highstar His a member Of the AIG

Global Investment Group (AIGGIG), an affiliate of American International Group, Inc., (AIG), one Of the largest

insurance and investment arms 'm the world
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dated January31,2006, Administrative Law Judge Angela T. Jones approved a Settlement

reached by the parties, namely the Office of Consumer Advocate aNd the applicant companies.

No Exceptions Were tiled and the Decision became etfecdve by operation Of law on February 28,

2006.

Company Profile

The operating jurisdictional water and wastewater utilities involved in this matter are

Penn Estates Utilities, Inc., Utilities Inc. of Pennsylvania and Utilities, Inc.-Westgate

Penn Estates Utilities, Inc. provides water and wastewater services to .

approximately 1,275 customers and 400 "availability" service customers in its

authorized service territory in portions of Stroud and Pocono Townships in

Monroe County;

Utilities Inc. of Pennsylvania provides wastewater service to approximately 94 l

customers and two elementary schools in its authorized service territory in

portions of West Bradford Township inChester County; and

Utilities, Inc-Westgate provides water service to approximately 670 residential

and commercial customers in its authorized service territory near the City of

Bethlehem.

AIG is a multinational insurance and financial services conglomerate operating in about

130 countries with a market cap of approximately $160 billion. The record in this proceeding

demonstrates that AIG has a complex organizational structure. This is typical for equity.

investors. At the top is AIG, Inc,'under which is AIG Global InveStment group. I-lighstar is a

member of the AIG Global Investment Group and is a limited partnership which, along with

other affiliates, buys and sells portfolio companies and manages equity funds.

1

I

2.

According to recent press reports

State and Federal authorities announced oN February 9, 2006, a more than

$1 .6 billion pact with American International Group, INC; over alleged
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accounting improprieties.... In their lawsuit, the authorities alleged that the

company and former managers, including former AIG Chief Executive

Maurice R. "Hank" Greenberg, used improper accounting maneuvers to polish

the conlpany's rancid results in recent yeaIs.2

The report continues that:

The [$1.6 Billion] Settlement, split evenly between the SEC and New York

State Authorities, would be one of thelargest in finance-industry regulatory

settlements with a single company in US history....

The pact settles civil fraud charges tiled by New York Attorney General Eliot

Spitzer and the New York State Insurance Department The SEC hasn't tiiecl

charges against.AIG,it is expected tOile and settle allegations Of accounting

fraud with the company simultaneously.

The huge payout is expected to include fines, restitution and business -

practice changes.. AIG will pay $700 million in disgorgement and $100

million in penalties to the SEC...About $375 million will compensate AIG

policyholders who may have been injured because of alleged bid rigging for

some commercial insurance contracts in recent ¥63I8.»3

he sum, the corporate structure is complex and lacks transparency. It may not be in the

public interest to have these regulated utilities as a part of an organization structured in this

manner.

Discussion

It is appropriate tO examine this matter and there is considerable precedent questioning

the involvement of equity investors in the utility industry. The experience in the electric utility

industry is instructive..

2 Wall Street Journal Online,February 9, 2006

3 Wall StreetJournalOnline,February 9,2006

I
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The Arizona Corporation Commission (ACC) rejected the proposed takeover of Tucson

EleCtric Power Company by Sage Mountain LLC and the investment inn of Kohlberg Kravis

Roberts ac Co., J.P. Morgan and Wachovia Capital Partners. In denying the proposal, the

Arizona Commission reasoned that oversight and corporate governance would have been

weakened substantially by the proposed holding structure, and the reorganized entity as a whole

would have had greater debt

Similarly, when faced with comparable circumstances, the Oregon Public Utility

Commission rejected the proposed takeover of Portland General Electric (an Enron Company) by

Texas Pacific Corporation, a group of private investors. The Commission held that the

transaction was not in the public interest because of exeessive debt, short tern ownership, non

finalized transaction terms, and a lack of transparency

Combined, these cases illustrate that even where domestic buyers are mainly US based

funds, therein an overriding concern that they are strictly equity investors with limited utility

operating experience and a possible short term ownership horizon

In light of all of the circumstances, reopening this matter is appropriate. I expect the

parties to the re-opened proceeding to examine the following issues

o

The extent of capital to be allocated to ongoing operating and maintenance expenses

Fees paid to and services performed by aMliates

Corporate governance/Sarbanes Oxley compliance

The expected term of ownership

The buyer's operating water and wastewater operational experience

The use of leverage tO eliminate or maximize income tax liabilities

Extent of transparency on corporate structure issues

Community pres ency

The complex nature and objectives of affiliated relationships, and

Entity creditworthiness



Examination of these issues will enable me to determine whether this transaction is in the

public interest.

4 /6] '2.0o6
DATE wEnDlt151L F.HQLIZANK bHA1RMAN

5
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PENNSYLVANIA PUBLIC UTILITY co1vrm1SsIon
HARRISBURG, PENNSYLVANIA 17105 DOCUMENT

FOLDER
Application of Penn Estates Utilities,
Inc,, Utilities, Inc.. ofPennsylvania
and Utilities, Inc..- Westgate for
Approval of Stock Transfer Leading to
a ChaNge in Control of their Parent
Cozjporatibn,Utilities, INc.

Public Meeting March 16,
Mar-2006-C-0006

[Docket Nos.:

2006

A-210072F0003 .
A-230063F0003
A-230013F0004
A-210093F0002

MOTION OF CHAIRMAN WENDELL F. HOLLAND

By operation of law, the Initial 'Decision of Administrative Law Judge Angela T. Jones,
in the above captioned proceeding became a final action of the Commission onFebrua1y 28,
2006! Upon further consideration, believe this Commission under Section 703(g) of the Codes
should reconsider that action pending Mrther review of the merits of that Initial Decision.

As a regulator, I am concerned about whether this transaction is in the public interest.
Havingthe benefit of over 25 years of diverse experience in the Water industry, Iamtroubled
over what appearsto be a recent trend in the regulated water industry, that is, the entry of equity
buyers into the industry. Many. issues come to mind that I believe warrant further scrutiny-for
example:

Capital allocated to ongoing operating and maintenance expenses,

Corporate governance/Sarbanes Oxley compliance;

The expected term of ownership;

The buyers experience operating water and wastewater experience

Community presence; and

The complex nature and objectives of affiliated relationships.

To facilitate this examination, I believe it is appropriate that the Commission, in
accordance with Section 306(b)(l) of the Code,3 direct the Ofice of Trial Stiff to intervene in
this matter;

THEREFORE, I MOVE:

166 Pa. C.S. § 332 Gt)
2 66 Pa. c.s. §703(g)
a 66 Pa. c.s. §306(b)(1)

•



1) That this case be reconsidered pending further review of the merits,

2) That the Office of Trial Staff intervene 'm this matter;

3) That due process considerations be afforded to all parties who will be provided with
the opportunity to comment, and

4) That the Office of Special Assistants prepare the appropriate Opinion and Order.

,MmA /4) 2494
DATE WENHFLL F. HoLLA1~sli>, CHAIRMAN

8
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PENNSYLVANIA PUBLIC UTILITY COMMISSION
HARRISBURG, PENNSYLVANIA 17105

Public Meeting March 1.6, 2006.
MAR42006-C-0006
Docket Nos. A-210072F0003;
A-120063F0003; A-230013F0004;
A-210093F0002 .

APPLICATION 0F.PENN
ESTATES UTILITIES, INC.,
UTILITIES, INC. OF
PENNSYLVANIA ND UTILITIES,
INC. WESTGATE FOR .
APPROVAL OF STOCK
TRANSFER LEADING TO A
CHANGE IN CONTROL OF
THEIR PARENT
CORPORATION,UTILITIES, INC.

DOCUMENT
FOLDER

DISSENTING STATEMENT OF
COMMISSIONER TERRANCE J. FITZPATRICK

On its own Motion, the Commission today reconsiders its final Order of
February 28, 2006, granting the above-captioned ApplicatiOn. The rationale for this
action is concern over the intentions and the structure of the new corporate owners.

I agree with the Motion adopted by the Majority to the extent that, in an
appropriate case, we should fully explore the ramifications of "equity investor" control
of regulated public utilities. In my view, however, this is not an appropriate case to
explore these issues, because the Commission has already issued a final Order .
approving a Settlement Agreement between the Office of Consumer Advocate (OCA)
and the Applicants, and granting the Application, I note that the Settlement resolved
OCA's concerns regarding service quality and rates. The Majority's action of
reopening this matter may disrupt the settled expectations of the parties, may deprive
them of the benefits of the Settlement, and appears to threaten a significant delay ~in
resolution of these. issues; With regard to the last point, while the Motion establishes
a comment procedure, it appears to me that hearings may be required to resolve
factual issues in the analysis required by the Motion.

On balance, I believe that the better course of action would be to address
issues regarding "equity investor' control on a prospective basis, rather than to
reopen this case to consider these issues. Accordingly, I respectfully dissent;

DATE: March 16, 2006 I~e--44» J _ F' ¢ 8 !
TERRANCE J. FITzpA'fRlcK

COMMISSIONER
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PENNSYLVANIA PUBLIC UTILITY COMMISSION
HARRISBURG, PENNSYLVANIA 17105-3265

DOCUMENT
FOLDER

Application of Penn Estates Utilities, Inc., .
Utilities, Inc. of Pennsylvania and Utilities, InC(-.
Westgate for Approval of Stock Transfer Leading
to a Change in Control of their Parent
Corporation, Utilities, Inc.

PUBLIC MEETING
MARCH 16, 2006

. MAR-2006-C-.0.006*.
Docket No. A-210072F0003

A-230063F0003.
A-230013F0004
A-210093F0002

DISSENTING STATEMENT OF
COMMISSIONER KIM PIZZINGRILLI

I respectfully dissent firm reopening this case. he Commission has a strong
policy of favoring settlements. Consistent with that policy, Joint Petitioners in this case
engaged in negotiations to settle issues raised by the Office of Consumer Advocate.. The
.ongoing discussions resulted in a Joint Settlement. The Office of Consumer Advocate
submits that the Settlement is in the public interest.. The Initial Decision of the
Administrative Law Judge became Tina] by operation of law On February 28, 2006.

It is the role of this Commission to ensure that strong corporate governance
sh°uctu1°es rein place in any Pennsylvania utility company. Iris also our responsibility
to ensure that terms of all Settlement Agreements are met and that utilities provide safe,
reliable and reasonably priced utility service for Pennsylvaniaconsumers. The
Settlement Agreement resolved the issues regarding service quality and rates raised by
the Office of Consumer Advocate. .

I fully support the concerns and issues raised regarding equity investors entering
the utility industry; Rather than reopening this particular case and delaying the benefits

. of the Settlement, I would have preferred to open a generic proceeding to fully assess the
effect of equity owners in the utility industry.

M6/44 J w -
PIZZINGRILDate

COMMISSIOn
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Kimberley Hawkins

Carsie Mundy [Carsie.Mundy@state.tn.us]

Sent: Tuesday, January 22, 2008 10:11 AM

To: Kimberley Hawkins

Cc: Darlene Standley

Subject: Fwd: RE: Tennessee Water Service

Attachments: States Survey on Utilities, Inc.doc

From:

Ms. Hawkins:
I am responding to your E-Mail that was forwarded to me from Darlene Standley of our Utilities Division. I have
researched our files and have found no complaints filed with us against Tennessee Water Service in the last five
years, is in good standing in Tennessee with our agency and is current with all required annual fees. I hope this
helps.
Carsie Mundy
Chief-Consumer Services Division
Tennessee Regulatory Authority
800-342-8359 ext. 157

>>> "Kimberley Hawkins" <KHawkins@azcc.gov> 1/18/2008 2:45 PM >>>
Thank you Ms. Standley and I did notice that you do regulated one of the
companies that is associated with Utilities, Inc. which is Tennessee
Water. I'm not sure if you got the original email that was sent out on
or around December 21, 2007, I went ahead and attached it to this email.

-Original Message--
From: Darlene Standley Imailto:Darlerle.StandIey@sta1;a.tn.us]
Sent: Friday, January 18, 2008 11:55 AM
To: Kimberley Hawkins
Subject: RE:

Ms. Hawkins

Attached is a listing of the gas, electric, water and wastewater
companies regulated by the TRY. This list can also be found on the
TRA's web page b;r;;LL§ta_te_;;1 1§A@/teIe_cQm_.i;m under list of
regulated utilities.

Thanl<s

Darlene Standley, Utilities Division Chief Tennessee Regulatory
Authority 460 James Robertson Parkway Nashville, TN 37243-0505
darlene.standley@state.tn.us

>>> "Kimberley Hawkins" <KHa_wlgins@azcc.gQy> 1/18/2008 12:29 PM >>>
Ms. Standley do you have any association with the companies listed on

1/22/2008



ATTACHMENT K

THE UTILITIES' RESPONSE TO BNC 2.12 AND
2.13 INCLUDING COPIES OF JUDGEMENTS:

Louisiana
Nevada
Indiana
Virginia
Illinois A-F
North Carolina
South Carolina A-I
Florida A-V



RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY

TO ARIZONA CORPORATION COMMISSION
STAFF'S SECOND SET OF DATA REQUESTS

DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489
February 8, 2008 (Response Supplemented March 21, 2008)

BNC 2.12 In March 2007, the Illinois Commerce Commission in Docket No. 06-
0360, Citied five (5) affiliates of Utilities, Inc., for failure to comply
with Commission Orders and with Commission Rules. Please provide
a history of Citations issued by regulatory agencies in other
jurisdictions against Utilities, Ire. and/or any of its respective
affiliates since the year 2000.

Response: Utilities, Inc. is a holding company that owns the stock of approximately
90 operating utilities in 17 states. As such, to the best of my knowledge
and belief, there have been no citations that have been issued by
regulatory agencies against Utilities, Inc. in connection with utility
compliance obligations. with respect to its utility operating company
affiliates, the requested information is set forth below for each of the
applicable states:

Arizona None

Georgia None

Kentucky None

Louisiana On August ll, 2004, the Louisiana Department of
Environmental Quality issued a Compliance Order to Louisiana Water
Service, Inc. following an inspection by the Department. A copy of the
Compliance Order is attached.

On May 21, 2002, the Louisiana Department of Environmental Quality
issued a Compliance Order to Utilities, Inc. of Louisiana following an
inspection by the Department. A copy of the Compliance Order is
attached.

Mississippi None

New Jersey None

Ohio None

Tennessee None

8623296.6



RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION

STAFF'S SECOND SET OF DATA REQUESTS
DOCKET NOs. W-20380A-05-0490. SW-20379A-05-0489

February 8, 2008 (Response Supplemented March 21, 2008)

Nevada - On October 25, 2000, the Public Utilities Commission of
Nevada ("Commission") issued an order in Docket No. 98-0-5008 relating
to an application by Spring Creek Utilities Company to withdraw from its
Capital Projects and Hydrant Fund. During the review of this application
the Commission's Regulatory operations Staff identified three compliance
issues including a failure to obtain a permit to construct pursuant to the
Nevada Utility Environmental Protection Act ("UEPA") for construction
of a 500,000 gallon storage tank. Spring Creek Utilities Company entered
into a Stipulation wherein it agreed to pay a $5,000 fine that would be
suspended for three years and expunged if the utility obtained adj
necessary construction permits and there were no further violations of die
UEPA. A copy of the order is attached

On October 17, 2006, the Commission issued an order approving a
Settlement Agreement and Stipulation Agreement between the
Commission Staff and Spring Creek Utilities Company relating to a
Petition for an Order to Show Cause that alleged that Spring Creek
Utilities Company failed to provide reasonably continuous and adequate
service to its customers. A copy of the order is attached

Maryland None

Pennsylvania None

Indiana - On August 24, 2004, as part of an order involving the sale of
assets and approval of an acquisition adjustment, the Indiana Utility
Regulatory Commission ("Colnmission") found in Cause No. 41873 that
certain records of Indiana Water Services, Inc. ("IWSI") were being kept
out of state (in Northbrook, Illinois) contrary to the requirement that a
utility's books be kept in the state and not be removed except upon
conditions prescribed by the Commission. IWSI did this because one of its
Indiana affiliates, Twin Lakes Utilities, had already been given permission
bathe Commission to keep its books in Illinois. The Commission found
that notwithstanding its authorization for the affiliate to keep its books and
records out of state, [WSI should have asked for permission. The
Commission did not require [WSI to transfer the books and records back to
Indiana, but merely ordered that [WSI would have to pay the costs of the
Commission and the Office of Utility Consumer Counselor related to any
necessary visits to Northbrook

36232966



RESPONSE OF PERKINS MOUNTAIN WATER. COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION
STAFF'S SECOND SET OF DATA REQUESTS

DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489
February 8, 2008 (Response Supplemented March 21, 2008)

Virginia - On January 21, 2005 Massonutten Public Service Corporation
("MPSC") filed an application with the Virginia State COrporation
Commission ("Commission") under the state's Affiliates Act requesting
approval of a water services agreement with Water Service Corporation
("WSC") (an affiliate of MPSC) under which MPSC and WSC had already
been operating. At the time MPSC and WSC had entered into the
agreement, MPSC was exempt from the Affiliates Act because it did not
meet the financial threshold that would have required approval of the
agreement. On April 20, 2005, MPSC filed a request to withdraw its
application because certain provisions of the agreement needed to be
revised. On April 21, 2005, the ComMission granted the application and
dismissed the case without prejudice. By order dated June 7, 2005, MPSC
was directed to file a new application with a Revised Agreement. MPSC
filed a new application for approval of the Revised Agreement in Case No .
PUE-2005-0063. On October 19, 2005, the Commission issued an order
granting approval of the Revised Application. In its order approving the
Revised Agreement, the Commission found that MPSC and WSC had
been operating under the prior agreement which had not been approved by
the Commission and ordered that MPSC "take the necessary steps to
ensure that prior approval is obtained by the Commission under the
Affiliates Act for any future affiliate transactions." A copy of the order is
attached for your convenience.

On March 15, 2006, MPSC, entered into a Consent and Special Order
("Consent Order") with the Virginia Department of Environmental Quality
to resolve alleged violations of environmental laws and regulations.
MPSC without admitting or denying the factual findings or conclusions of
law contained in the Consent Order, agreed to perform the actions
described in Appendix A to the Consent Order and to pay a civil charge Of
$19,700. A copy of the Consent Order is attached.

Illinois -  O n January 3, 2007, the Illinois Environmental Protection
Agency ("EPA") accepted a Compliance Commitment Agreement
proposed by Galena Territory Utilities, Inc. ("Galena") to resolve a notice
of alleged violations under the Illinois Environmental Protection Act. A
copy of the EPA's acceptance letter is attached as BNC 2. 12 IL-A._

On March 21, 2007, the Illinois Commerce Commission ("Commission")
issued an order in Docket No. 06-0360 relating to Apple Canyon Utilily
Company, Cedar Blu# Utilities, Inc., Cnarmar Water Company, Cherry
Hill Water Company and Northern Hills Water Company ("collectively

8623296.6



RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY

TO ARIZONA CORPORATION COMMISSION
STAFF'S SECOND SET OF DATA REQUESTS

.DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489
February 8, 2008 (Response Supplemented March 21,2008)

"Companies"). The Commission found, in part, that the Companies failed
to maintain and tile on April 7, 2005, continuing property reports
("CPRs") as was required by the Commission. The Companies had
testified that the in-house data base system that was designed to track the
CPRs did not interface properly with other older systems and there was a
delay in getting the data entry work completed in time for the April 7,
2005 deadline. Notwithstanding, the Commission issued an order that
required that future rate base additions for the Companies must be
supported by CPRs and assessed a civil penalty totaling $5,000. A copy
of the order is attached as BNC 2.12 IL-B.

On May 18, 2007, Circuit Court for the 15th Judicial Circuit of
Stephenson County, Illinois, entered an order (No. 0CH96) approving a
Consent Order between the Illinois Environmental Protection Agency and
Northern Hills Water and Sewer Company ("Northern Hills") wherein
Northern Hills, without admitting the allegations of violations contained in
the complaint, agreed to comply with the conditions of the Consent Order
and pay a civil penalty of $9,750. The allegations of the complaint were
that Northern Hills had violated various provisions of the Illinois
Enviromnental Protection Act relating to its waste water treatment plant in
Freeport, Illinois A copy of the Consent Order is attached as BNC 2.12
IL-C.

On August 30, 2006, the Commission issued an order in Docket No. 05-
0452re1ating to an application for a 2.95 acre extension of the CC&N for
Galena Territory Utilit ies, Ire. ("Galena") to provide sanitary sewer
service to an existing 71-unit condominium development contiguous to its
existing service territory. In approving the application, the Commission
found, in part, that Galena had provided service prior to the issuance of
the CC&N and ordered Galena to pay a $1,000 fine. A copy of the order
is attached as BNC 2.12 IL-D.

On July 12, 2005, Circuit Court for the Nineteenth Judicial District of
Lake County, Illinois, entered an order (No. 05CHl009) approving a
Consent Order between the Illinois Environmental Protection Agency and
Charmer Water Company ("Charmer") wherein Charmer, without
admitting the allegations of violations contained in the complaint, agreed
to comply with the conditions of the Consent Order and pay a civil penalty
of $5,090. The allegations of the complaint were that Charmer had failed
to obtain a construction permit for a hydropneumatic storage tank and

8623296.6



RESPONSE OF.PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION
STAFF'S SECOND SET OF DATA REQUESTS

DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489
February 8, 2008 (Response Supplemented March 21, 2008)

operate such tank without a permit.
attached as BNC 2. 12 IL-E.

A copy of the Consent Order is

On or about November 6, 2003, the United States Environmental
Protection Agency and Northern Hills Water and Sewer Company
("Northern Hills") entered into a Consent Agreement and Final Order
("Consent Agreement") in Docket No. CERCLA»05-2004 wherein
Northern Hills, without admitting or denying the factual allegations of Me
complaint, agreed to pay a civil penalty of $1,000 for failing to timely
report release of chlorine from its Freeport facility. A copy of the Consent
Agreement is attached as BNC 2. 12 IL-F .

North Carolina - Although not a citation per se, on April 15, 2005, the
North Carolina Utilities Commission ("Commission") issued an order
granting a partial rate increase in connection with an application by
Carolina Water Service, Inc. of North Carolina ("CWVSI°') for a water and
sewer rate increase in Docket No. W-354, Sub 266. As part of this rate
case review, the Commission found that CWS had not complied with
several requirements. Although the Commission specifically ruled in its
order it was not appropriate to impose any penalties, it did take some of
these items into consideration in setting rates and further ordered CWS to
comply with the requirements in the future. A copy of this rate case order
is attached as BNC 2.12 NC.

South Carolina - Attached (as identified) are copies of Consent Orders
entered into between the South Carolina Department of Health and
Environmental Control ("DHEC") and the Utilities, Inc. affiliates listed
below. Pursuant to DHEC regulations to address system deficiencies
through their enforcement process, Consent Orders would be issued to
identify, correct and in many cases, assess civil penalties as part of the
standard process.

Note: Six (6) of the nine (9) Consent Orders below involved Utilities
Services of South Carolina, Inc. which was acquired by Utilities, Inc. in
2002 which had some deficiencies that were previously identified by
DHEC.

O Utilities Services of South . Carolina, Inc. (Charleswood
Subdivision) - No. 06-098 DW, June 15, 2006. No civil penalty
was required if the utility complied with the Consent Order. BNC
2.12 SC-A

88232968



RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY

TO ARIZONA CORPORATION COMMISSION
STAFF'S SECOND SET OF DATA REQUESTS

DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489
February 8, 2008 (Response Supplemented March21, 2008)

O

O

O

o

o

o

o

O

Utilities Services of South Carolina, Inc. (Purdy Shores) -No. 06-
225 DW, December 4, 2006. No civil penalty was required if the
utility complied with the Consent Order. BNC 2. 12 SC-B
Utilities Services of South Carolina, Ire. (Barney Rhett
Subdivision) - No. 05-149 DW, October 18, 2005. No civil
penalty was required if the utility complied with the Consent
Order. BNC 2.12 SC-C
Utilities Services of South Carolina, Inc. (Foxwood Subdivision)
No. 05-099-W, July 21, 2005. An $8,400 civil penalty was agreed
to. BNC 2.12 SC-D
Carolina Water Service, Inc. (Glenn Village II Subdivision) .-.No.
05-094-DW, July 19, 2005. No civil penalty was required if the
utility complied with the Consent Order. BNC 2.12 SC-E
United Utility Company, Inc. (Briarcreek Subdivision I WWTF) -.-
No. 04-180-W, October 6, 2004. A $3,000 civil penalty was
agreed to. BNC 2.12 SC-F
Carolina Water Service, Inc. (River Hills Subdivision) - No. 04-
140-W, July 30, 2004. A $9,600 civil penalty was agreed to. BNC
2.12 SC-G
Utilities Services of South Carolina, Inc. (Farrowood Estates) .--
No. 04-073 DW, April 6, 2004. No civil penalty was required if
the utility complied with the Consent Order. BNC 2. 12 SC-H
Utilities Services of South Carolina, Inc. (Washington Heights) -
No. 04-072 DW, April 6, 2004. No civil penalty was required if
the utility complied with the Consent Order. BNC 2.12 SC-I

Florida -- Attached (as identified) are copies of "short form" settlements
entered into between the Florida Department of Environmental Protection
("DEP") and the Utilities, Inc. affiliates listed below. Pursuant to DEP
regulations dirt address system deficiencies through its enforcement
process, settlements would be entered into to identify, correct and in many
cases, assess civil penalties as part of the standard process.

o Sanlando Utilities Corporation (Wekiva Hunt Club WWTF) -No.
OGC-06-0800, June 16, 2006. A civil penalty totaling $2,500 was
agreed to. BNC 2.12 FL-A

o Bayside Urilizy Services, Inc. -No. OGC 06-2421-03-DW, March
6, 2007. A civil penalty totaling $2,200 was agreed to. BNC 2.12
FL-B

86232968



RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION
STAFF'S SECOND SET OF DATA REQUESTS

DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489
February 8, 2008 (Response Supplemented March 21, 2008)

o Mid-County Services, Inc..- No. OGC 06-1742, November 22,
2006. A civil penalty totaling $4,500 was agreed to. BNC 2.12
FL-C

o Miles Grant Water and Sewer Company -No. OGC 06-1249, July
17, 2006. A civil penalty totaling $350 was agreed to. BNC 2.12
FL~D

o Mles Grant Water and Sewer Company --No. OGC 06-0302, May
2006. A civil penalty totaling $600 was agreed to. BNC 2.12 FL-
E

o Mi les Grant Water and Sewer Company -No. OGC 04-0892, July
9, 2004. A civil penalty totaling $600 was agreed to. BNC 2.12
FL-F

o Sanlando Utilities Corporation (Wekiva Hunt Club F) --No.
OGC 02-1204, August 27, 2002. A civil penalty totaling $4,650
was agreed to, BNC 2.12 FL-G

Attached is a copy of a "short form" settlement entered into between the
Florida Department of Health and die following Utilities, Inc. affiliate
pursuant to DEP regulations:

O Cyprus Lakes Utilities, Inc. -- No. OGC 06-653PW5055A,
December 13, 2006. A civil penalty totaling $1,200 was agreed to.
BNC 2. 12 FL-H .

Attached (as identified) are copies of Consent Orders entered into between
the DEP and the Utilities, Inc. affiliates listed below. Pursuant to DEP
regulations that address system deficiencies through its enforcement
process, Consent Orders would be entered into to identify, correct and in
many cases, assess civil penalties as part of the standard process.

o Sandy Creek Utility Services, Inc. --.No. OGC 07-1887-03-DW,
January 22, 2008. A civil penalty totaling $1,225 was agreed to.
BNC 2.12 FL-I

o Utilities, Inc. of Florida _No. OGC 06-100-51-PW, June 8, 2006.
A civil penalty totaling $500 was agreed to. BNC 2.12 FL-J
Miles Grant Water and Sewer Company .- No. OGC 05-2873,
March 20, 2006. A civil penalty totaling $500 was agreed to.
BNC 2.12 FL-K

o Utilities, Inc. of Eagle Ridge-No. OGC 05-2747-36-DW, January
30, 2006. A civil penalty totaling $2,000 was agreed to. BNC
2.12 FL-L

o
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RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION

STAFF'S SECOND SET OF DATA REQUESTS
DOCKET NOs. W-20380A-05-0490, SW-20379A-05_0489

February 8, 2008 (Response Supplemented March 21,2008)

o Alfalfa Utilities, Inc. -- No. OGC 05-0505, June 22, 2005. A civil
penalty totaling $3,500 was agreed to. BNC 2. 12 FL-M

The following related to Florida Public Service Commission
("Colnmission") rate case orders for the following Utilities, Inc. affiliates:

o Utilities, Inc. of Sandalhaven ..-. Docket No. 020409-SU, Order No.
PSC-03-0602-PAA-SU, May 13, 2003.. The Commission found
that the Company entered into a modified contract with a country
club to provide reuse that included an annual fee of $4,000
intended to cover the increase in cost for testing and operating the
reuse system, which was not included in the original contract. The
Commission subsequently learned that the charge was not included
in the Company's tariff. The Company subsequently requested
approval of a tariff covering the fee. The Commission did
recognize that the $4,000 annual fee, paid in quarterly amounts of
$l,000, benefited the remaining customer base by reducing the
portion of the revenue requirement generated from residential and
other general use customers. In the rate case order, the
Commission found that i) a show cause proceeding would not be
initiated since the Company properly recorded the revenue from
the charge, ii) the Company submitted a proposed tariff once it was
infonned that it did not have a tariff on file, and iii) the
Commission wanted to encourage reuse. The Commission did not
assess any administrative penalty and put the Company on notice
that it may only charge those rates and charges approved by the
Commission. The relevant pages from the Commission's order are
attached as BNC 2.12 FL-N

Utilities, Inc. Subsidiary Settlement - On December 23, 2004, the
Commission issued an order approving a settlement agreement
("Agreement") filed by Utilities, Inc. ("UP"). The Agreement was
in response to Docket No. 040316-WS that- was opened by the
Commission to bring all o f  UI 's Florida subsidiaries into
compliance with Rule 25-30.115 following findings by the
Commission in prior orders that UI 's Florida subsidiaries were not
in compliance with the books and records requirements. A copy of
the order and Agreement is attached as BNC 2.12 FL-O

Alafaya Utilities, Inc. -- On February 15, 2007, the Commission
issued Order No. PSC-07-0130-SC-SU in Docket No. 060256-SU

36232%.6



RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY

TO ARIZONA CORPORATION COMMISSION
STAFF'S SECOND SET OF DATA REQUESTS

DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489
February 8, 2008 (Response Supplemexlted March 21, 2008)

.approving an increase in rates and charges for Alafaya and
initiating a show cause proceeding. The order to show cause
alleged various violations and proposed fines totaling $4,200. The
relevant pages from the Colnmission's order are attached as BNC
2.12 FL-P .

Cyprus Lakes Utilities, Inc. - On March 5, 2007, the Commission
issued Order No. PSC-07-0199-PAA-WS in Docket No. 060257-
WS approving an increase in rates and charges for Cyprus and
initiating a show cause proceeding. The order to show cause
alleged violations of prior Commission orders regarding books and
records requirements and proposed a fine of $3,000. The relevant
pages from the Commission's order are attached as BNC 2.12 FL-
Q.

Sanlando Utilities Corp. - On March 6, 2007, the Commission
issued Order No. PSC-07-0205-PAA-WS in Docket No. 060258-
WS approving an increase in rates and charges for Cyprus and
initiating a show cause proceeding. The order to show cause
alleged that Cyprus failed to notify die Commission of a project
suspension and proposed a fine of $500. The relevant pages from
the Commission's order are attached as BNC 2. 12 FL-R.

Labrador Services, Inc. - On July 16, 2001, the CommissiOn issued
Order No. PSC-01-1483-PAA-WS in Docket No. 000545 granting
certificates and ordering that the 2000 annual report be filed and
the annual regulatory assessment be paid. In its order granting the
certificates, the Commission found that Labrador was in apparent
violation of its Certificate, annual report and regulatory assessment
requirements. The Commission concluded, however, that under
the circumstances that gave rise to these apparent violations, no
order to show cause proceeding was necessary. The relevant pages
from the Commission's order are attached as BNC 2.12 FL-S

Labrador Services, Inc. - On February 14, 2007, the Commission
issued Order No. PSC-07-0129-SC-WS in Docket No. 060262 WS
denying a rate increase, ordering a refund of interim rates and
initiating a show cause proceeding. The order to show cause
alleged violations relating to adjustments to Labrador 's books, and

8623296.6



RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY

TO ARIZONA CORPORATION COMMISSION
STAFF'S sEconD'sET OF DATA REQUESTS

DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489
February 8, 2008 (Response Supplemented March 21, 2008)

meter-related issues and proposed a fine of $3,500. The relevant
pages from the Commission's order are attached as BNC 2.12 FL-
T.

Utilities, Inc. of Florida - On June 13, 2007, the Commission
issued Order No. PSC-07-0505-SC-WS in Docket No. 060253-WS
approving an increase in rates and charges and initiating a show
cause proceeding. The order to show cause alleged that the utility
was serving customers outside of its certificated area and that it
had not kept its books and records in compliance with Commission
rules. The order proposed fines totaling $8,250. The relevant
pages from the Commission's order are attached as BNC 2.12 FL-
U.

Miles Grant Water and Sewer Company -- On November 5, 2002,
the Commission issued Order No. PSC~02-1517-TRP-WU in
Docket No. 020925, approving a bulk irrigation class of service.
As part of the order, the Commission found that the utility had
initiated a new class of service prior to receiving Commission
approval. The Commission found it was not necessary or
appropriate to issue an order to show cause under the
circumstances. The relevant pages from the Commission's order
are attached as BNC 2.12 FL-V.

Prepared by: Michael T. Dryjansld
Manager, Regulatory Accounting
Utilities, Inc.
2335 Sanders Road
Northbrook, IL 60062
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RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION

STAFF'S SECOND SET OF DATA REQUESTS
DOCKET NOs. W-20380A--5-0-90, SW-20379A-05-0489

February 8, 2008 .

BNC 2.13 Please provide a copy of all Consent Orders entered into by Utilities
Inc. and/or any of their respective affiliates with any regulatory
agencies since the year 2000.

Response: Please see time response to BNC 2.12 to the extent applicable.

Prepared by: Michael T. Dryjansld
Manager, Regulatory Accounting
Utilities, INC.
2335 Sanders Road
Northbrook, IL 60062
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BNC 2.12 LA

STATE OF LOUISIANA
DEPARTMENT OF ENVIRONMENTAL QUALITY

OFFICE OF ENVIRONMENTAL COMPLIANCE

IN THE MATTER OF

LOUISIANA WATER SERVICE, INC.
ST. TAMMANY PARISH
ALT ID no. LA0049794

ENFORCEMENT TRACKING no.

WE~C-04-0189

AGENCY INTEREST NO.

PROCEEDINGS UNDER THE LOUISIANA
ENVIRONMENTAL QUALITY ACT,
La. R.S. 30:2001, ET SEO.

*

*

*

*

*

*

*

*

*

*

*

19474

COMPLIANCE ORDER

The following COMPLIANCE ORDER is issued to LOUISIANA WATER

SERVICE, INC. (RESPODENT) by the Louisiana Department of Environmental Quality (the

Department), under the authority granted by the Louisiana Environmental Quality Act (the Act),

La. R.S. 30:2001,et seq., and particularly by La. R.S. 30:2025(C), 30:2050.2 and 30:2050.3(B).

FINDINGS OF FACT

The Respondent owns and/or operates a privately owned treatment facility serving

Kingspoint Subdivision located at 650 Voters Road in Slidell, St. Tammany Parish, Louisiana.

The Respondent was issued LPDES permit LA0049794 on or about May 27, 1997. Louisiana

Pollutant Discharge Elimination System permit LA0049794 was modified on or about

September 5, 1997, to correct typographical elTors. The permit expired on or about May 26,

I.



Date of
Overflow

Overflow Location Overflow
Amount

Cause of Overflow

02/14/04 1329 & 1407 Admlral
Nelson ... 1470
Hillary, Slidell, LA

< 100 gal. Lift station pump failure.

2/8/04 200 Foxbriar < 100 gal. Stopped 8" sewer main.

1/1/04 1407 Admiral Nelson,
1413 Kings Row,
1470 Hillary

1,500 gal. Pump failure at the Montgomery St. station.

12/25/03 301 Brookhaven Ct. 100 gal. Grease blockage in sewer main.

9/27/03 1404 Montgomery
Blvd.

100 gal. Grease blockage in the sewer main.

650 Voters Road Unknown

I
Electrical breaker tapped.

2002. The Respondent submitted an application for renewal of LPDES permit LA0049794 on or

about October 24, 2001, therefore LPDES permit LA0049794 was administratively extended.

LPDES permit LA0049794 was reissued to the Respondent on or about Febnlary 20, 2004, with

an effective date of March 1, 2004, and which shall expire on April 30, 2009. Under the terms

and conditions of LPDES permit LA0049794, the Respondent is authorized to discharge treated

sanitary wastewater from its facility into W~14 Drainage Canal, thence into Salt Bayou, th€I'lcc

into Lake Pontchartrain, all waters of the state.

11.

Inspections conducted by the Department on or about September 25, 2001, and December

25, 2003, and a subsequent file review conducted by the Department on or about April 1, 2004,

revealed that overflows had occurred as reported by the Respondent. The overflows are as

follows:



8/11/03 209 &215 Brookter
St.

< 200 gal. Mom line blockage.

7/8/03 650 Voters Road 100 gal. Heavy rainfall during Hun cane Bill.

6/8/03 209 Brookter Dr. < 200 gal. Pump failure due to resets tripping out.

4/28/02 Manholes at Foxbriar,
Foxcroh, Hollow
Rock, and Tiffany St.

50,000 gal. Power out to liiistation due to underground
lines hit by boring crew.

4/3/02 201 Brookter St; 500 gal. Sewer main clogged with grease.

2/9/04 650 Voters Road < 100 gal. Blockage of sewer main.

11/26/01 Liiistation across
from 125 Kingspoint
Blvd.

12,000 gal. Power outage.

11/26/01 #1 sewer viii station
across from 125
King spoint Blvd.

12,000 gal. Power outage.

8/19/01 Lifstation on
Kingston Blvd.
Across from Rainbow
Center

180 gal. Heavy grease build-up caused float to stick.

5/17/01 Kjngspoint Blvd.
Bridge crossing the
W- l4 canal.

100 gal. Ground washed away causing 8" sewer force
mom to crack.

6/4/00 Kingspoint Blvd.
Bridge crossing the
W-14 canal.

300 gal. Repair clamp broke off.

10/22/99 #2 liftstation < 40,000 gal. Pumps quit due to vacuum leak.

6/3/99 Chaucer sewer lift
station

Unknown Electrical malfunction that caused breaker to
trip .

*ml

Each discharge not authorized by LPDES permit LA0049794 is in violation of La. R.S. 30:2075,

La. R.S. 30:2076 (A) (1), La. R.S. 30:2076 (A) (3), LAC 33:IX.501.A, LAC 33:IX.501.D, and

LAC 33:IX.2355.A. Each failure by the Respondent to properly operate and maintain its

sewerage system is in- violation of LPDES permit LA0049794 (Part I, Page 2, and. Part IH,

3
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Section A.2 and B.3.a), La. R.S. 3022076 (A) (3), LAC 33:IX.501.A, LAC 33:IX.2355.A, and

LAC 33:IX.2355.E.

HI.

An inspection conducted by the Department on or. about September 25, 2001, revealed

the Respondent was not properly operating and maintaining its facility. Specifically, the

Respondent did not have a thermometer in the refrigerator containing the laboratory samples.

The Respondent's failure to properly operate and maintain its facility is in violation of LPDES

permit LA0049794 (Part IH, Sections A.2, B.3, and C.5), La. R.S. 3022076 (A) (3), LAC

33:]X.501.A, LAC 33:IX.2355.A, and LAC 33IIX.2355.E..

An inspection conducted by the Department on or about September 25, 2001, revealed

the Respondent was not maintaining proper records. Specifically, the Respondent failed to

maintain temperature logs for the refrigerator containing the laboratory samples and no chain of

custody forms were available prior tO January 2001. The Respondent's failure to properly

maintain records is violation of LPDES penni LA0049794 (Part 111, Sections A.2 and (3.3)

La. R.S. 3022076 (A) (3), LAC 33:IX.50l.A, LAC 33:IX.2355.A, and LAC 33:D(.2355.J.2.

V

An inspection conducted by the Department on or about September 25, 2001, revealed

the Respondent was not properly sampling. Specifically, the Respondonfs chain of custody

records for July 6, 2001, and September 6, 2001, indicated 3-hour composite samples were taken

at 9:00 am when LPDES Permit LA0049794 specifies that the first portion of the composite

sample shall be collected no earlier than 10 am. Each failure by the Respondent to properly

sample is in violation of LPDES permit LA0049794 (Part I, Page 2, Part II, Section D.2.d, and

in

Iv.

an
-



Date Parameter Permit Limit Reported Value

12/97 Fecal Coliform
(Weekly Avg.)

400 colonies/100 ml 15,400 colomes/100 ml

02/00 BODY Weekly Avg.) 30 mg/L 41 m LI-

08/01 Fecal Coliform
(Weekly Avg.)

400 colomes/100 ml 37,600 colonies/100 ml

09/01 Fecal Coliform
(Weekly Avg.)

400 colonies/100 ml 660 colomes/100 ml

11/01 Fecal Coliform
(Weekly Avg.)

400 colonies/100 ml l 13,000 colonles/100 ml

Pan HI, Sections A.2 and F.24.e) La. R.S. 30:2076 (A) (3), LAC 33:IX.501.A, and LAC

33:IX.2355.A.

VI.

An inspection conducted by the Department on or about September 25, 2001, revealed

the Respondent was not sampling as required by LPDES permit LA0049794. Specifically, the

Respondent failed to sample Dissolved Oxygen (DO) for the monitoring periods of January 2001

and February 2001. Each failure by the Respondent to sample is in violation of LPDES permit

LA0049794 (Part 1, Page 2 of 2, and Part 111, Section A.2) La. R.S. 30:2076 (A) (2), LAC

33:lX.50l.A, and LAC 33:1x.2355.A.

VII.

An inspection conducted by the Department on or about September 25, 2001, Md a

subsequent file review conducted by the Department o n o r about April 7, 2004, revealed the

following effluent limitations violations as reported by the Respondent on Discharge Monitoring

Reports (Drys):

Each effluent limitation violation constitutes a violation of LPDES permit LA0049794 (Part I,

Page 2, and Part IH, Section A.2), La. R.s. 3012076 (A) (1), La. Re. 302076 (A) (3), LAC

33:IX.501.A, LAC 33:IX.50l.D, and LAC 33tIX.2355.A.

5



COMPLIANCE ORDER

Based On the foregoing, the Respondent ishereby ordered:

1.

To immediately take, upon receipt of this COMPLIANCE ORDER, any and all steps

necessary to meet and maintain compliance with LPDES permit LA0049794 and Water Quality

Regulations.

11.

The Respondent shall submit to the Enforcement Division, within (60) days after the

receipt of this COMPLIANCE ORDER, a comprehensive plan for the expeditious elimination

and prevention of such non-complying discharges as mentioned in Paragraph II of the Findings

of Fact section of this document. Such a plan shall provide for specific corrective actions taken

and shall include a critical path schedule for the achievement of compliance within the shortest

time possible

III

To submit to the Enforcement Division, within thirty (30) days after receipt of this

COMPLIANCE ORDER, a written report that includes a detailed description of the

circumstances surrounding the cited violations and actions taken or to be taken to achieve

compliance with the Order Portion of this COMPLIANCE ORDER

THE RESPONDENT SHALL FURTHER BE ON NOTICE THAT

The Respondent has a right to an adjudicatory hearing on a disputed issue of material fact

of law from this COMPLIANCE ORDER. This right may be exercised.by filing a
o r arising



f

1

I

written request with the Secretary no later than thirty (30) days after receipt of this
1

COMPLIANCE ORDER.

II.

The request for an adjudicatory hearing shall specify the provisions of the

CDMPLIANCE ORDER on which the hearing is requested and shall briefly describe the basis

for the request. This request should reference the Enforcement Tracking Number and Agency

Interest Number, which are located in the upper right-hand comer of the first page of this

document and should be directed to the following:

Department of Environmental Quality
Office of the Secretary
Post Office Box 4302
Baton Rouge, Louisiana 70821 -4302
Attn: Hearings Clerk, Legal Division

Re: Enforcement Tracking No. WE-C-04-0189
Agency Interest No. 19474

i

III.

Upon the Respondent's timely Blind a request for a hearing, a hearing on the disputed

issue of material fact or of law regarding this COMPLIANCE ORDER may be scheduled by

the Secretary of the Department. The hearing shall be governed by the Act, the Administrative

Procedure Act (La.R.S. 49:950, et seq.), and the Department's Rules of Procedure. The

Department may amend or supplement this COMPLIANCE GRDER prior to the hearing, after

providing sufficient notice and an opportunity for the preparation of a defense for the hearing.

This COMPLIANCE ORDER shall become a final enforcement action unless the

request for hearing is timely filed. Failure to timely request a hearing constitutes a waiver of the

Iv.
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Respondent's right to a hearing on a disputed issue of material fact or of law under Section

2050.4 of the Act for the vio1ation(s) described herein.

v.

The Respondent's failure to request a hearing or to file an appeal or the Respondent's

withdrawal of a request for hearing on this COMPLIANCE ORDER shall not preclude the..

Respondent from contesting the findings of facts in any subsequent penalty action addressing the

same Vio1ation(s), although the Respondent is stopped from objecting to this COMPLIANCE

ORDER becoming a permanent part of its compliance history.

VI.

Civil penalties of not more than twenty-seven thousand Eve hundred dollars ($27,500)

for each day of violation for the violation(s) described herein may be assessed. The

Respondent's failure or refusal to comply with this COMPLIANCE ORDER and the provisions

herein will subject the Respondent to possible enforcement procedures under La. R.S. 30:2025,

which could result in the assessment of a civil penalty an amount of not more than fifty

thousand dollars ($50,000) for eachday of continued violation or noncompliance.

Vu.

For each violation described herein, the Department reserves the right to seek civil

penalties in any manner allowed by law, and nothing herein shall be construed to preclude the

right to seek such penalties.

NOTICE OF POTENTIAL PENALTY

Pursuant to La. R.S. 30:2050.3(B), you are hereby notified that the issuance of a penalty

assessment is being considered for the violation(s) described herein, Written comments may be

L

3
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filed regarding the vio1ation(s) and the contemplated penalty. If you elect to submit comments, it

is requested that they be submitted within ten (10) days of receipt of this notice.

11.

Prior to the issuance of additional appropriate enforcement action(s), you may request a

meeting with the Department to present any mitigating circumstances concerning the

vio1ation(s). If you would like to have such a meeting, please contact Chad Keith at (225) 219-

3773 within ten (10) days of receipt of this NOTICE OF POTENTIAL PENALTY. r

f
III.

The Department is required by La. R.S. 30:2025(E)(3)(a) to consider the gross revenues

of the Respondent and. the monetary benefits of noncompliance to determine whether a penalty

will be assessed and the amount of such penalty. Please forward the Respondent's most current

annual  gross rev enue statement  along wi th a statement  Of  the monetary benef i ts of

noncompliance for the cited vio1ation(s) to the above named contact person within ten (10) days

of receipt of this NOTICE OF POTENTIAL PENALTY. Include with your statement of

monetary benefits the method(s) you utilized to arrive at the sum. If you assert that no monetary

benefits have been gained, you are to fully justify that statement.

4 1
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This CONSOLIDATED COMPLIANCE ORDER & NOTICE OF POTENTIAL

PENALTY is effective upon recelpt

Baton Rouge, Louisiana, this / / day of Z /  6 4  0 2 %

4454. ,454
/Haffnd Liggett, Ph

Assistant Secretary
Office of Environmental Compliance

Copies of a request for a hearing and/or
related correspondence should be sent to

Louisiana Depaxtrnent of Environmental Quality
Office of Environmental Compliance
Enforcement Division
P.O, Box 4312
Baton Rouge, LA 70821-4312
Attention: Celene Cage

MI. Charles Faultry
U.S. Environmental Protection Agency

Bill Hathaway
Regional Sanitation Director
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BEFORE THE PUBLIC UTILITIES COMMISSIONOF NEVADA

In re applicationfirm SPRING CREEK UTILITIES COMPANY )
to withdraw $131,993.33 from its Capital Projects Fund and
$39,366.36from its Hydrant Fund

Docket No.98-5008

At a general session of the Public Utilities
Commissionof Nevada, held at its offices
on October 19. 2000

PRESENT: Chairman Donald L. Soderberg
Commissioner Richard M. Mclntire
Commission Secretary Crystal Jackson

The Public Utilities Commission of Nevada ("Commission") makes the following

findings of fact and conclusions of law

On May 5, 1998, Spring Creek Utilities Company ("Applicant") tiled an

application, designated as Docket No. 98~5008, with the Commission to withdraw $131,993.33

ti'om its Capital Projects-Eund to reimburse Applicant for amounts expended on the construction

of a 500,000-gallon storage tank and on a 3-H.P. water booster, and to withdraw $39,366.36

from its Hydrant Fund to acquire and install sixteen.(l6) fire protection hydrants

This application comes within the authority and jurisdiction of the Commission

pursuant to Chapters 703 and 704 of the NRS and Nevada Administrative Code ("NAC") and, in

particular, 704.600(4)

3 The Commission issued a public notice of this application in accordance with

Nevada law and the Commission's Rules of Practice and Procedure. No protests were filed

pursuant to this public notice. Pursuant to the provisions of NRS 703.320, the Commission may

dispense with a hearing under these circumstances

The Commission's Regulatory Opezadons Staff identified the following issues

(1) Applicant had not deposited tlle time receipts into interest~bearing accounts, as required by

Nevada Administrative Code ("NAC")704.600(4); (2) certain taps were charged less than the

tariff rate of $350, resulting in a shortfall of $14,400 in the projects account; (3) Applicant did

COMPLIANCE Btu>EB
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not f i le for a permit under the Uti l i ty Environmental Protect ion Act ("U18PA") to construct the

storage tank, as required by Nevada Revised Statutes ("NRS")704.865,

5. Stall ' has discovered that Applicant has since transferred the funds to interest-

bearing accounts. Statements issued by the American National Bank and Trust Company of

Chicago dated July 3 l, 2000, show that the Capital Improvements Fund had a balance of

$321,909.37 and the Fire Hydrant Account, $545,327.'75.

6 . A Stipulation, attached hereto as Attachment 1, was reached to deal with the

remaining issues as fol lows: (1) Applicant wil l  deposit $14,400 to make up the shortfal l  caused

by the under collections; and (2) Applicant agrees to a t ine of $5,000 for i ts violation of the

UEPA, to be suspended for f ive years. As such, i f  Appl icant or any of i ts af f i l iated ut i l i t ies .

cotnrnit ted any UEPA violat ions within that period, the f ine wil l  immediately become due, and,

i f  no t i l rther violat ions occur,  the f ine wi l l  be expunged

7. Stay recommends that the Commission approve the above-mentioned Stipulat ion

and issue a compliance order approving withdrawals of $131,993.33 from the Capital Projects

Fund and $39,366.36 &om the Hydrant Fund, such approvals being subject to the following

compliant¢es' (I) Applicant wil l  deposit $14,400.00 to the Capital Projects FUnd; and (2)

Applicant wi l l  t i le within 90 days of the order a plan identi fying the number of hydrants required

to be instal led at t i l l  bui ld-out pursuant to Nevada Division of Forestry requirements, the

anticipated costs of installations, and its estimate of f ire hydrant funding requirements to satisfy

the installat ion plan.

8. At a duly noticed agenda meeting held on October 19, 2000, the Commission

voted to accept the Stipulation.

9 . The Commission Ends that it is in the public interest to accept the Stipulation to

al low Appl icant to withdraw $131 ,99333 from the Capital Projects Fund and $39,366.36 &om

the Hydrant Fund, subject to the compliances in the Stipulation as described in paragraph 7,

above.

10. The Commission concludes that the provisions ofNAC 704.600(4) have been

met.

u



DocketNo. 98-5008

THEREFORE, based upon the foregoing Endings of fact and conclusions of law, it is

hereby ORDERED that

Page 3

The Stipulation, attached hereto as AttachmeNt I, and entered into by the Spring

Creek Utility Company and the Regulatory Operations Staff in DocketNo. 98-5008, is

APPROVED

Pursuant to the Stipulation, Spring Creek Utilities Company shall. (1) deposit

$14,400 in its. Capital Projects Fund to make up the shortfall caused by the under collections, and

(2) file within ninety (90) days of this Compliance Order a plan identifying the number of

hydrants required to be inmalled at iilll build-out pursuant to Nevada Division of Forestry

requirements, the anticipated costs of installation, and its estimate of tire hydrant funding

requirements to satisfy the installation plan

The Commission retains jurisdiction for the purpose of correcting any errors

which may have occurred in the drafting or issuance of this Order

By the Commission

Q A M Secretary
Dated: Carson City,Nevada

Rojas too
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BEFORE THE PUBLIC UTILITIES CgMjM}SSI0N OF nEvAn»g

0o0o9

06-030034 | Petition of the Regulatory Operations Stair' for an Docket No.
order to show cause why
Co. should nut be found m vloIation of its duty to
provide reasonable and adequate warmer service

5

6

7

Sprung Creek Utilities

Settlement Agreement and Stipulation

By anti 0bmu5h their respective counsel, Spring Creek Utilities Co. (the "Como>euny") and

9 1 the Regulatory Operations Staltfofthe Public Utilities Commission ofNevada ("Staid" and

10 ] together with the Company, the "Parties") enter into this Settlement Agreement and Stipulation

11 | (the "Settlement Agreement")

12 WHEREAS, Sta8  ̀mea a Petition for BD Order to Show Cause on March 6, 2006 (the

Petition")

WHEREAS, the Petition alleges, among other things, that the Company filed to provide

15 I reasonably comnatinuous and adequate service to its customers 'm violation of an order issued by

16 | the Public Utilities Commission ofNevada (the "Commission") granting the Compacny certificate

17 of public convenience and necessity 84] (the "Allegations")

18 WHEREAS, the Parties have had a fair opportunity to investigate the Allegaltions; and

19 WHEREAS, the Parties desire to resolve Docket No. 06-03003, the Allegations, as Well

20 as any claim, known or unknown, arising &om any act or omission of the Company, its otiicers

21 I agents or employees (the "Claims") that could have been rosed in the Petition.

NOW THEREFORE, the Parses agree on the terms and conditions set forth in this

23 I SettlementAg:~eement as follows

24 The Company shall invest $25,000 (the "Investment") in a project that improves

25 the water system or systems sewing Spring Creek before July l, 2007. The Company shall not,

26 for the life of the investment, request in any subsequent :axe making proceeding that it earn a

27 return (a) on the Investment by including the Investment in its rate base, or (b) of the investment

28 by including depreciation expense associated with the Investment in its revenue requirement.

i
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The Parties have each entered into this Settlement Agreement solely for the

2 I purpose of settling and compromising the Cl8inns. Nothing contained in this Settlement

3 I Agreement or its performance shall ever be treated as an edlunlission, acknowledgemeNt or

4 I recognition of the validity of the Claims, liability, the existence ofdainnages or the amount of any

5 I damages.

6 The Company shall complete the capital improvement projects listed on Exhibit A

7 l within 18 months of the day on which the Commission approves this Settlement Agreement.

8 4. The Company shall complete the capital improvement projects listed on Exhibit B

9 I before December31, 2010. The Company shall specify a separate deadline for each one of those

10 I capital improvement projects by January 1, 2007.

11 If the Company fails to complete any one of the projects listed on Exhibit A

12 I within 18 months of the day on which the Commission approves this Settlement Agreement or

13 I any one of the capital improvement projects listed on ExhibitB before the deadline established

I by the Company, it shall make a payment to the Commission in the amount of (a) M50 per day

15 I for each day alter the deadline until the capital improvement project is completed, but not to

16 I exceed $20,000 for any single project, or (b) 10 percent of the total cost of the project, whichever

17 I of (a) or (b) is less.

18 A. The payment provided for in Paragraph 5 shall be the exclusive remedy for any

19 breach of this Settlement Agreement.

20 B. The Company shall not be responsible for the payinnent required by Paragraph 5

21 I for any failure or delay in completing a project listedonExhibit A or B to the event the failure

22 I or delays proximately caused by causes beyond that Company's reasonable control and

23 I occurring without its fault or negligence, including, without limitation, an untimely regulatory

24 I approval, an act of war, insurrection, riot, flood earthquake, fire, casualty, act of God, quarantine

25 restriction or other effect of epidemic or disease, freight embargo, national baning tnoratorimn,

26 I weather-caused delay, lack of transportation attributable to any of those failures, or failure of a

I supplier, subcontractor, or third-party to perform an agreement. Dates by which performance

I obligations are scheduled to be met will be extended for a period of time equal to the time lost

27
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l due to any delay so Caused

The Company shall provide Staff critical pathtimelines identifying taslscs

I necessary to complete each of the capital improvement path projects listed on Exhibits A andB

I (eXcept for those that are either completed or substantially completed on the date of the

3 Commission order approving this Settlement Agreement) by thedeadline established for the

I project. The deadline for delivering the critical path timelines shall be November 15, 2006 for

l those projects listed on Exhibit A and January l, 2007 for those projects listed on ExhibitB

Beginning on April 1, 2007,andon the first day of each qtraNer thereafter, the

Company shall provide Staff a report on the status of each project listed on Exhibits A and B as

of 10 days before the deadline for delivery of the report. Ill with respect to any specific project,

a task identified 'm the critical path timeline was not completed bathe task deadline, the report

12 shall explain how the Company intends to compensate for any such delay in an attempt to

complete the projectby the established deadline

lfthere is any change in any circumstance relating to any of the projects identified

15 I on ExhibitB to be completed by the established deadline,anyParty shall notify the other Party

16 l and request a meeting to evaluate the timing of the project. lathe Parties are unable to agree to a

17 modification of the deadlines contaiNed on Exhibit B, then either Party may petition the

Commission for an order declaring whether the changed circumstances justify a modification of

the deadline established for the project.

9. The Conntpaany acknowledges that the Commission's order issuing the Company a

certificate of public convenience and necessity obligates the Company to provide reasonably

l adequate and continuous service in its service territory

10. In consideration for the Company's promises set forth in this Settlement

l Agreement, Staff shall not recommend, and the Commission shall not seek, a civil penalty for (a)

I any Claim or (b) any alleged failure of the Company to provide reasonably adequate or

continuous servicebasedon any act or omission oftheCompany, its oiiicers, employees or its

agents relating to capital improvement or maintenance project before that occurred or should

28 I have occurred before December 31, 2010. Provided, however, than the Staff may recommend, or

24

25

l
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12,

the Commission may seeks civil penalty for any such act or omission if (a) the Company enters

into a consent decree with the Commission establishing a reasonable deadline for taking specie

action and the Company fails, neglects or refuses to comply with the deadline established by the

consent order, or (b) Staff seeks, and the Commission enters, an order establishing a reasonable

deadline for talking specific action and the Company fails, neglects or refuses to comply with the

deadline established by such an order.

l l . This Settlement Agreement may be executed 'm we' number of counterparts and

by facsimile signatures, each of which shall be taken to be an original.

The Settlement Agreement constitutes the entire agreement between the Parties

regarding the settlement of all issues that were or could have been raised in this proceeding. If

the Commission does not approve the Settlement Agreeinnent, the terms and provisions of this

Settlement Agreement are not severable and the Settlement Agreement is withdrawn. If the

Settlement Agreement is withdrawn pursuant to this paragraph, nothing in the Settlement

Agreement shall he admissible in this proceeding or any other proceeding before the

Commission by any Party.

13, The Parties shall recommend and use their best c&lorts to advocate that the

Commission approve the Settlement Agreement

Date this I ? " day ofOctober 2006.

Lionel Sawyer & Collins RegulatoryOperations Staff

0

Be
g
g
i
I

Shawn M. Blicegui
Lionel Sawyer & Collins
S0 West Libby Street
Rlmno,Nevada 89501

Barr.
David Noble
Assistant Stair' Comnsd
Public Utilities Connaluuciassion ofNeva~da1
1150EastWilliam sum
Carson City, Nevada 89701 -3 l09

ii

Counsel to Spring Creek Utilities Co,
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EXHIBIT A



1--INSTALLATION OF COVER BARS
ESTIMATED COST $6,500

2-ENG]NEER1NG FOR TWO TWIN TANKS STATION BOOSTER UPGRADE
ESTIMATED COST $40,000

l

3--SUPPLY WELL FOR CAPITAL IMPROVEMENT PRO1ECT ("C1?")100- I
ESTIMATED COST $800,000

ENGINEERING FOR cm 300~2
ESTIMATED COST $71,000

5--ENGINEERING FOR CIP 400-2
ESTIMATED COST $226,000

6--CIP 200~ 1
ESTIMATED COST $278,000

7--CIP 300-2
ESTIMATEDCOST $776,000

8--ENGINEERING FOR c1p 200-2
ESTIMATED COST $63,000

g
I

i
I

D;<8'rA1Ls OF ALL PROJECTS LISTED ABOVE ARE INCLUDED IN
SPRING CREEK UTILITIES CO1VIPANY'S MASTER PLAN FILING
DOCKET no. 04~1103 I
VOLUME 1 (REPORT) .
SECTION 9 (RECOMMENDED CAPITAL IMPROVEMENT pnoowuvo
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EXHIBIT B
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1-cIp (EXCLUDING w1-8LL AND PIPING) 100-1
ESTIMATED COST $327,000

2-c1p wo-2 .
Esrnnmsn cosT $1,039,000

3-~CH' 200-2 (EXCLUDING ENGINEERING)
ESTIMATED COST $630,000

4--CIP 300-1
BSTNv1ATED cosT s1,392,000

5--CIP 400-1
BSMMATED COST $89,000

a

6--CIP 400-2 (EXCLUDING ENGINEERING)
EsT1]v1An3D cosT $2,263,000

g
1
1

I;
1
1

DETAILS OF ALL PROJECTS LISTED ABOVE ARE INCLUDED I N
SPRING CREEK UTILITIES COMPANY'S MASTER PLAN FILING
DOCKBT no. 04~11031
VOLUME 1 {REPORT)
SECTION 9 (n corvn~418nDEDCAPITAL 1;rvfpRova1vrEnT PROGRAM)



PROOF OF SERVICE

I beret certify that! have this day served the foregoing document upon all parties of record in this
proceeding by electronic mad! to the recipient's current electronic mail address and maifmg a copy theseoi
properly addressed to:

Slmvvnn Elieegui, Bsq.
LIONEL SAWYER & COLLINS
so West Liberty Stxwt, Ste moo
N»n°,nv 89501
selieeguil'<'?1liwwlsamqveawoux

Bradley Jordain
UTlI»I'1'IIES INC OF CENTRAL MVADA
1240 East Stance Street, #115
PaJmunp,NV 89048

DATED at Carson City,Nevada, on this I fOnto 2006.
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STATEOFINDIANA

INDIANA UTILITY REGULATORY COMMISSION

CAUSE NO. 41873

ORDER ON REMAND

IN WE MA'lTER OF THE JOINT PETITION
OF LINCGLN UTILITIES, INC. AND INDIANA
WATER SERVICES, INC. FOR AN ORDER
APPROVING AND Au'm0R1zn~1c lincoLn
UTILITIES, INC. TO SELL ALL OF ITS
WATER DISTRIBUITON FACILITIES TO
INDIANA WATER SERVE CES, INC. AND
APPROVING AN ACQUISITIDN
ADJUSTMENT IN CONNECTION
THEREWITH

)
)
)
)
)
}
)
)
)
)

APPROVED: AUG 2 4 2004

BY THE COMMISSION
David E. Ziegler, Commnissiouar
Williams G. Divine, Administrative Law Judge

On November 22, 2000, Indium Water Service, Inc. ("IWSI") and Lincoln Utilities, Inc.
(Mmoln") (collectively "Joint Petitioners") petitioned the Commission for approval of IWSl's
acquisition of Lincoln's water distribution system ("Lincoln System" or "IWS1 Systan") and for
authorization for IWS1 to cam a return on. and a serum of, the amount by which the: $1.25
million pmrchasc price ("Puxchas¢ Pace") exceeded Lincoln's book value. IWSI had conditioned
its purchase of the pwpwerty upon the CommissiOn's granting the requested acquisition adjustment
treatment on 90% of the Purchase Price.

The Commission issued an order ("Oldcr") on December 19, 2001, approving the transfer
and authorizing IWSI to include in its next rel: case an acquisition adjustment on which it would
be permitted to earn a ream equal to 90% of the Purchase Price, less the depmccisted value at the
time of closing of the acquired water distribution assets. The Commission denied, howcvexg
liSTs request do to receive a return "of" any pan of such acquisition adjustment in its rates
The Indiana Office of Utility Consumer Counselor ("OUCC") petitioned for a rehearingand
reconsideration of the pan of the Order authorizing the acquisition adjustment, which petition
was denied on Febmacry 14, 2002. The OUCC then appealed the Order to the -Indiana Court of
Appeals ("Court")

Qr March 19. 2003, the Court reversed and remanded the Order, holding that them was
insufficient evidence um support the Colnmission's finding on the reasonableness of the Purchase
Price. lndiena Qu'ic¢ of Uzil. Consumer Counselor v. Lincoln Utilities and INdiana Water Sang
784 N.E.2d 1072 (Ind. App. 2003). Although the. Court held there was substantial evidence to
Support our finding that the Purchase Price resulted firm arln's length negotiations between
willing, unaffiliated parties, it obseweld that there was "virtually no other evidence of the value

A returnof such acquisition~adj uslmcm would have occuncd duiuugh an amonizadon ofthe amour inrates

QUG~84-2884 84' 52pr~1 FIX ID: UT1LIT1ES. INC P9GE:8@E' R=942

r



AUG-24-2004 TUE 04:55 PN Fax NO

of Lincoln's assets." Id. at 1076. The Court held that any reliance on evidence of the util ity's
value based on the price paid per customer was inconsistent with LC. 8-l~2~6, and remanded the
case for further proceedings 'm accordance with its opinion. Id. at 1077. In addition, and with
respect to the request for favorable rate making treatment on 90% of the purchase Price, the
Court noted that the older contained "no clear explanation of why permitting this acquisition
adjustment under these circmNstanoes does not violate the principle that a utility may not am a
return on property in which i t  has made no investment On remand, i f  the IURC again
addresses the acquisition, it should include such an explanation." Id

On remand the Town of Meltillvillo ("M¢rrillvillz") interveuxbd in the proceeding. Upon
M¢lrillvil1e's request, the Commission conducted a field hearing in Menillville on Scptcmbcr 30
2008. On October 30, 2008, the Comnnnisdon conducted a further hearing in Indianapolis, at
which it beard testimony from IWSI and the OUCC. Mcnillville participated in the healing, but
plesemted no testimony

Having considc1ed.thc Coo:t's March 19, 2003 opinion and having heard and considcwd
the additional evidence on ltmamd. the Commission now finds that

Notice and MWMWw Proper and legal notice of the proceedings in this Cause
including the September 30, 2003 field hearing and tic~October 30, 2003 heating in Indianapolis
was given. Since our prim finding of jurisdiction over the parties amid subject matter of this
Cause, IWSI has closed on its purchase of the Lincoln Systan and has been providing S a u r
ut i l i ty service lo former Lincoln cuswmeas. The_CQmlni§siQn. has iylisdiction over. glmpanics
a d the subiecx matter of this case

pr  rem and,  IWSI
introduced Me testimony andrepout of an expert on utility valuation, Gcrgld 6. HNninau a
registcxcd professional engineer in Indiana and elsewhere. Mr. Hartman has perfonhneld more
thalt\ 300 valuation studies of utility pmapeny across the country over the past 27 years and
performed a reproduction cost new less dcpuacialion ("RCNI.D") study of the Lincoln system,
which lwsl entered into evidence. Based on his study, Mr. Hnrxtmal testified that the Lincoln
System has a current RCNLD value) of $1,695,958

Evidence Sllppurtinglleasumableness of Piuvlrase Prig.

3. 0UCC's  EvHenn. To: OUCC pmcscnted wslixnony. of its SMH nnzwnbcis S¢o$t A
Bell Assistant of the RmwslSevvunlVVacer Division' ,Dona M. LIM utility Analyst; fund

Ward IL K»nIu£hnai\,~ Lead Enamdd Mzaiyst in the RameslSewuuNVam'Di v i l o l n

Mt .  B : - , l l  q i t i qued Mr-  Ha l1m| !n ' g  RCNLD Andy.  and  auguad t ha t  $1M760 shou ld  be
cl inninated f luulninat  vi luai lvM [dying $l ,513. l98.  Mr.  Bel l  nnied that  Mr.  Hacmnman asdgncf i  a
va lue to  " the ¢szab1i=m»umf ' ° f  mums ma EuswmcIs;  t he eoneurdse of  manager ia l  sk i l l  and
ef l i t i ency  o f  t he  wcndzfomue;  and t he  mocov lds  o f  p r i n tab i l i t y  o f  G lo  f u l l y  f unc t i on ing  au ld

MI ;  B411 these i tems go "imglu;gible assets" or "good wi l l

Mr. Bell lecnlnnuunended that Me inclusion M $81,410 for orgaunizitloual casus and $80,700 we
Www intangible costs..wwwna $167,760. be. ¢s~'esids=2m°n of any fair vaalune
a m n n a n a u 0 m .  M r .  B a !  a l s o tha t  xv i i .  Han lunmm's  snsooo ve l l um o f  cor t h l n

organized business." .
and noted that l;C. 8-1~2-6(b) does not pcnnmt such items to be included in a utvlitfs fair value

I-'4UG634..E8@4 84:52PM F i x ID: Lrr1L1TIEs, INC P9GE=@83 R=g4z
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agreements between the utility and other entities be eliminated from the proposed RCNLD value,
arguing that those agreements are not tangible property.

Mr. Bell noted that Mr. Hainan's valuation included a 22% markup for "Administration,
Legal, Interest, Taxes and other Overheads, Bngineexing, Surveying & Technical Services, and
Consuuclion Managcmcm and Inspection," which togctha' totaled approximately $265.634
Ahhough he proposed no altcmativc value, Mr. Bell,wagconcemcd the mark»up was excessive.

Mr. Bell argued that RCNLD studies have not been reliable when determining the fair
value rate base of a utility. He quoted several Commission ordeiis that criticized RCNLD studies
because they assume the ulility's system wouldbe reproduced in the same fashion if built today.
Mr. Bell stated Lhal the Commission has never equated RCNLD values and fair value rate base
and has consistently found utilities' fair value rate bases to be significantly less than their
RCNL D values. To illustrate his point, M included a table summarizing Commission findings
in past :ate cases. -.

Ma. Limn gag p_;ioQ_naid for Lincoln was not geasonnble. Ms. Lynn noted

that it is we!! known stat. _-__ . to! in_ aid of
.con§uuc15onL'1IIAL1"1aw¢.s=tsl\zd¢d,\=»um dtgrueashme orvlitiie. adder that mos: or Tue utility
paropclrty for winch Utilities, mc. (use ¢¢,¢p°m;1ial'cnt of IWSI) agreed to pay $1.25 million way

conuibulad and thus not part of its value for raumxaldng puxpmes. She proposed that in light of
the high level of comtxibuted plant, the fair valnnofthe utility was $70,142.

w h o detennininga u»n'liz;f3 me ma, contribu.tiQn§ ` . _

Ms, Lynn pointed to an earlier Commission order in which the Commission stared, "as a
matter of policy the Commission has determined that in addressing the reasonableness of an
acquisition price the primary criterion to be used will be the fair value of the acquired utility as
determined by this Commission in the most recent rate case for that utility." Order, Cause No.
40103, May 30, 1996, page 15- Ms. Lynn noted that when Utilities, Inc. conditionally agreed to
Purchase Lincoln's facilities and franchise on October 24, 2000,.Lincoln's fair value rate base
was $44,95I, as discussed by the Commission in Cause No. 39956. At the time the agreement
was executed on March 15, 2002, a more recent rate order had been issued in Cause No. 40452.
However, the Order in Cause No. 40452 did not determine 1..incoln's fair value, but instead relied
on the stipulation of Lincoln and the OUCC that a fair return of $9,902 was appropriate. Prior to
the closing date of Mau eh IS, 2002, the Commission issued an Order in Cause No. 41710-U
finding Lix\¢:oln's fair value rate base to be Lincoln's "investor suppliant" original cost rate base of
$33,049. Ms. Lynn provided documents establishing that before consummating its acquisition of
Lincoln, Iwsr had been provided the find Order in Cause No. 40452, and a copy of Lincoln's
petition in Cause No. 41710-U, in which Lincoln requested approval of a rate base value of only
532845,

Ms. Lynn stated that undoubtedly Utilities, Inc. considered it too risky to pay $1.25
million for a plant with a fair value rate base Of less than $50,000 without an assurance that it
would be able to put most of its purchase price into rate base. She noted Utilities, Inc. had very
little m lose in agreeing to pay $1.25 million for the plant if the payment of that purchase pace
was contingent on the Commission's agxreeanent to include 90% of that purchase price in rate
base. Ms. Lynn testified that Utilities, Inc. did not conduct a valuation study of I.i1rtcoln's assets

3
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before conditionally agreeing to the purchascprice. She explained that there is a cost associated
with such a valuation study and surmised that a utility might wish to avoid that cost when thereis
a strong likelihood that the rate madding treatment on which the tlansfcr depends would be denied.
Ms. Lynn noted that if the Commission determined Lincoln's fair value was 90% of $1.25

would be able to earn a return on 90% of what it Md. But if the
Commission did no! mice such a determination, Utilities, Inc. would have lost nothing be the
most of entering into the agreement.

million, then Utilities, Inc,

Ms. Lynn noted that in this remanded Cause IWSI paid Hartman and Associates for a
report to establish an RCNLD educ of IASI's assets, which was tiled on Jtily 3, 2003. Ms. Lynn
advised that this report did not express a fade value of the assets but merely an RCNLD value.
Because Mr. I'Ialt'man's RCN1D~maJces no allowance for CIAC, Ms. Lynn explained it is
necessary to deduct the value of CIAC from the RCNLD when determining fair value.
Beginning with the RCNLD value provided by Mr. Haminamt, Ms. Lynn. redmccd that value to
reflect Mr. BelTs adjustments, and then multiplied the modified RCNLD by the percentage of
plant that was no! provided by contribution to the utility. Using this methodology, MS. Lynn
proposeda fair valuedetermination of$70,147. Ms. Lynn concluded that $l.25 million was not
a reasonable price to pay for the assets and such a price should not be considered the fair value of
the "1iliIY-

Public's Mules neyi=wed.from a vo;i¢y v91¥n=¢siv9 why QIAQ snqma
buxshwsled fm-m.m¢ .ofiunility for gggmee.. Mr. Kauinanan sxawd

il1at"tl1ckéyiss»ncintl\iscause apo.icypaspecdvoiswnnl\ern.s appmopuiateto aNow the

purchaser dautilitytochangethsiimd|uue1rtdchancterorueamme|ztofCIJ\Ct!u'omagb the
puudmaso of utility." .

Mr. Kaufman assoxtcd that allowing a suhuequent purchaser to recover, through rates, an
investment that includes the value of contributed plant is maWe1natiMly equivalau to including
contributed plant in rate base when setting rates. In addition, Mr. Kaulinnan argued that the initial
owner in such a scenario would be eating an ttndesettvéd pmtlt or windfall if he sold his utility
for a plioc that included the "value" of contributed plant. Finally, Mr. Kaufman argued that it is
the ratepayers who will ultimately finance this undeserved windfall through higher mes if the

subsequent purchaser is allowed to recover an acquisition adjustment.

Mr. Kaufman asserted that allowing CIAC to be recognized during the sale of a utility
implies that tlteie axe two different fair value mm bases: One for setting rates aM one for
determining if the purchase price of a utility is reasonable. Mr. Kaufman added that fair value
does nm change depending on its use. Mr. Kaufman then discussed how a policy that ignores the
fundamental character of CIAC provides an .impmpa incentive for utilities to sell their assets.
Mr. Kaufman stated that a policy which ignores or changes the fundamnentdl character of CIAC
when a utility is sold would abate a two-tieired systwn when: any utility with a significant
amount of CIAC will be wcnh less to its initial owner than it would be to any subsequent owner.
Mr. Kaufman then atsecned that any utility with aigniticant CIAC would have to be sold for the
owner to maximize his value. Mr. Kaufman than concluded that the sale would not be based on
an inability to run the utility, but on the opportunity tO exploit the value of contributed plant.

QUG-'4-E884 @4:s3pr4 Fax :

4.

ID: utilities, INC. PF\GE=@@*5 R=94:<



aus-24-2004 TUE 04:58 PM Fax N0. p. 08

4. . On rebuttal, Mt'. Harman defended his RCNLD
study. noting his prim_ary inputs -LM unit Costs andgsggt or the prope'_t}'he was
yiltting .innis--ease »»~£w. ancon_l§overtetL . He Noted that none of .faoholvsidantiticd by Mr.
Bell as a for discounting RCNLQD values in other cases is present in this case. Specifically,
Mr. Hartman responded that Mr. BelTs criticism of RCNLD studies is the type often asserted in
the case of large systems that have been constructed and added to over many years. He
observed that such criticism "docs not apply tithe IWSI system. which is anal and consists
solely of pipes and meters." He added that "there have not been significant advances in
technology, planning, efficiency of construction, shifting of demands or other factors that would
cause this property to become non-functional or even partially non-f\mcdonal,"-and asserted that
the IWSI system "could be readily replicated today, in a single, relatively small project." Given
that the Puurchase Price was less than 75% of the RCNID value of the plant purchased, Mr.
Harlan con¢;l\=ded that the PlJwh*\%.P1iQe wasieasonable.. -.

IWSPs Rebuttal Tesiiuwnv

[WSI also intnuduced on rebuttal the testimony of Steven M. Duhqlozgilthe Diluclor of
Regulatory Accounting for Utilities, Inc.. He countered Mr. Kaufman policy arguments
1cspec\i1ng"CIAC, noting nm \be.~C»w1==i»i°n in all.c.as_¢s ,xptdns thqdiscxation no gut or derv
#vie or dl of by R,..ngmu¢¢§,i,iugn.mm;m4¢n4mlpgmiungon.inniafefn immieii ix
eoliEIlm'3é§it»3ii8=na!eror\m'lityassem;mbein'the ggi; intqwscand. thus. to oqencuugaged..

. 5. issue thaiarosein this
involved Joint P¢ti!ionws' decision to go uuwngh with the aoqdsitiuli. which clued on Ma-en
1§. 2092, Mr. Lubcatozzi stated in his rchluWul testimony, "In xelianoe on the CGwndnnission's
assurance mom such a returnM11 be allowed, IWSI. has pwdxased the subject pmpgny,"

Cvnwmmaaon of Tranmesnn. An

I n its proposed order, the OUCC took issue with Mr. Lubertozzi's suggestion that IWSI
relied on the Commission's December 19, 2001 Order in this Cause when it decided to close on
the purchase of Lincoln's assets. The OUCC pointed out that at the time of the purchase. the
OUCC bad already petitioned the Commission for reconsideration and on March 5, 2002, ten
days prior to the closing date, and the OUCC had requested that a certified copy of the transcript
and record be prepared for the Court of Appeals for appeal purposes. Thus, according to the
OUCC. IWSI was clearly on notice that there was a strong likelihood that the Order would be .
appealed and possibly rcvensed. Yet IWSI closed. At the hearing, IWSl's witness Mr.
Lubertozzi denied .that IWSI closed because it was contractually bound to do so following the
Cornnluission's Deccrznber 19. 2001 order. Rather he stated thrust the decision to close was a
business decision. The OUCC argued that IWSI proceeded at its own risk, and the Commission
should not be constrained by lisSI's asserted reliance on the Decelmbet' 19, 2001 Order. The
Commission Wee# that IWSl's decision to close on the traNsaction prior to the exhaustion of all
appeals should not constrain the Commission's decision on rernarrd.

6. Findings on Fair Value. After reviewing the evidence relating to Mr. Hamnnan's
RCNLD study, we find that his RCNLD study was prepared using a reasonable methodology.
However, certain adjustments painted out by the OUCC's Mr. Bell are necessary. We find that
Mr. Bell has appropriately eliminated $182,760 from Mr. I-Iamunaxfs RCNLD value of

5
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$1,695,958, because those items relate to intangible assets or goodwill. Thus, we find Lhasa the
record evidence supports a RCNLD valuation of S1,513,198.

The Indiana Supreme Conn and the Indiana Comm of Appeals have recognized that
RCNID is one of several reasonable valuation methods that can be used in determining fair
value. The Indiana Supreme Conn has said:

. . . . the courts will not limit the Commission to any one or
more mmhods of valuation, be it pnldeul investment, original cost,
present value, as cost of reproduction. This coin has held thatcost
of nepmdUction depreciated is a proper item co be considered under
me statute in arriving at a fair ville figure..

Public Service Commission v. any of lndliamapolis. 131 N1E.2d 308, 318 Gnd. 1956).

In Indianapolis Water v. Public Service Com'n, 484 N.E.2d 635, 638-640 (Ind. App. 1985), the
Indiana Court of Appeals explain that a fair value detaxninaiion by the Commission is Not an
either:/or proposition between Ouiginal cost and zepmoduction cost, but derives from consideration
of all lcgitimalc value famous. l:Odiana Counts. thaeforo, recognize a number of kgitinmato. , .
valuation methods that the Commission should consider in dcxermim'ng fair educ, one of which
is the RCNLD nnctbod. .

Our Angus; 10, 1994 Outlet in Cause No. 39843, which recognized the Court of Appeal°s
directive that fair value is not an dtheurlor situation, discounted the value of a RCNLD study
because: "Such things as economics of scale When rebuilding plant and technological advances ,
in plant property items ans major factors which affect any reproduction cost new study." Order,
Cause No. 39843, August 10, 1994, p.6. In the instant Cause, however, IWSI has presented
evidence that the particular property being subjected to a`RCNLD vdluatiorn has not been
affected by tecdmologicd advancements. IWSI has asserted that Lincoln is a snnall distribution
system, without major treatment works, bydwmts. stuicage :Md repnmp facilities. The pipes and
meters that constitute the majority of Ijncoln's plant have not been affected by significant
advances in technology. In addition, Lincoln relies on another water utility as its source of
supply. Because of its simplicity as a small distribution system ¢onsi$\.i1tg prinnzltwily of in-ground
pipes and above-gntvattnd menus, the zepuIoduction cost of which can be man: objectively
detewmcined than with morecornplex system components, greater reliance can be placed on using
a RCNLD valuation as a f.air value determination.

The OUCC correctly noted that this Commission has yet to equate RCNLD Mth fair
value, However, Joint Petitioners ate not asking the Commission to do so in this case. They are
instead asking that the fair value be set at a level that represents at least 90% of the-$1.25 million
purchase price paid for the utility. Such a valuation of $1.125 nnillionwould repiesem roughly
74% of the RCNID value determined above. While this ligurre represents a greater fraction than
has been seen in some other cases, the Couulnisaion accepts Mr. Hartman's explanation that the
RCNLD valuation in this case should be closer to the fair value of the utility than what is seen i n
cases involving other utilities.

6
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Given, dtexefone, the accepted use of RCNLD as one of several legitimate valuation
methods, and a demonstration that a.RCNLD sandy is likely to more accurately reflect fair value
in this particular factual situation than it would in other more complex valuation situations, we
find that the OUCC's modified RCNLD study resulting in a $1.513,198 vaLluation is a reasonable
calculation of M value of Lincoln's assets and, therefore, that $1.25 million is a reasonable
purchase price. In addition, and in balancing the interests of the ratepayeits and the new owner of
the utility, the Commission finds that the fair value of $1.125 million that was previously
approved is still a reasonable fair value determination of the requested aoquidtion adjustment.
Although this figure is significantly lower than the utility's RCNLD valuation, it is a fist*= that
IWSI has indicated it will accept.

7. Request for Return DI' the Acquisition Aglit1gqneIIt. In Ann* December 19, 2001
Order, we found that the Idnt Petitioners were unable to show that custorness will receive a net,
quantifiable benefit after taking into account the favorable accounting treatment being sought
and that, therefore. the Joint Petitioners should not be givcn_.thc requested .return "at" the
acquisition adjustment. This .finding wars not disputed by any panty and, to the extent our
December 19, 2001 Older was reversed by the Court of Appeals in its entirety, we take this
vvuwwninf to restate that such acquisition adjustment on the remen "of" the punshwe price ..
should be denied In order to explain our position we dm readopt and reineorponate our
discussion of that issue from the beginning of sub-section 5. C. 2. of the December 19, 2001
Order to our finding that a Gatun of the requested acquisition adjustment should be denied. We
also readopt our prior language finding that a transfer of the utility assets from Lincoln to IWSI
is approved, which also was uncontested.

8. . ` `

Order contain; no clear eoqalanation of why permitting this acquisition adjustment under' these

circumstances does not violate the principle that a utility may not earn a return on propcxty in

which it has made no investment ... On remand. if the IURC again addresses the acquisition, it

should include such an explanation." OUCC v. Lincoln and IWSI, p. 1077.

Discussion In ms opinion remanding this case the Court staled "The IRC's

In its Reply to the OUCC's Proposed Order, IWSI clairuned that pennnuitting an acquisition
adjustment in this case would not violate the Court's stated principle that "a utility may not cam
a return on prowpetty iN which it has made no investment." because here IWSI will be catrnng a
return on money it actually invested when it puxchaseld the utility. While it is clear the done et
utility pumpemny may not include the value of contributed property 'm its rate base, IWSI points
out that it is not a done. The partial (90%) future recovery represented by the acquisition
adjustment would represent a return on IWSl's very real investment in plant which is used and
useful in providing utility service to the public. .

In its proposed older, the OUCC repeats me arguments nnad4B by its witnesses that the fair
value of an acquired utility should not include what was considered CIAC on the books of the
prior owner. The OUCC argued that including what was previously considered CIAC in the new
owner's lair value rate base unfairly subjects the utility'8 ratepayers to higher rates for the exact
same plaNt in service, and also unfairly allows a windfall profit to the former owner. The OUCC
assenctél that two Cotzri of Appeals cases clearly prohibit the inclusion of CIAC in fair value rate
base. South Haven Waterworks v. Qbice of Utility Consumer Counselor, 621 N.B.2d 653 (Ind.

7
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App.1993) and Lincoln' Uzilizies v. Ojice of Utility Consumer Counselor, 661 N.E.2d 562 (Ind
App. 1996)

The Commission agrees that the cited cases establish the principle that a utility that
receives donated infrastructure may not include the value of that infrastrumme in its fair value
rate base. Be we find that the Cause before us presazts a diffemem situation - one in which a
purchaser of donated property should, under certain circumstances, be allowed to cam a return
on the investment. In remanding this Cause. the Court of Appeals xecognizcd that it may be
appropnlatc to allow an acquisition adjustruwt in certain situations involving the sale of CIAC
heavy utilities when it said

We do not dispute that approving this transaction may
make good economic sense. If CIAC were never includable in the
fair market value upon the twofer of a utility, it would render
utilities with a high peuroesttago of CIAC virtually valueless, and
the: would be no incentive for larger, mom cfticicnt companies to
acquire those lilu:.Lincoln, the small size and inefficiency of which
reader it untenable in me long term.

OUCC v.Lincolnand IWSI, p. IUI7

Because Lincoln was unable to sufficiently demonstrate any net benefit to ratepayers as a
result of favorable accounting uteamteut, we determined that Lincoln is not "small" or "troubled
in the context of perhaps qualifying for a tettnn "of" an acquisition adjustment. However
Lincoln is, nonetheless, a sur all, family-owned utility and its owner desires to be :id his utility
obligations. The OUCC suggests that the contributed property, which the prwctlt owner bas
always had lo exclude furn rate base, should continue to be excluded by any new own. The
consequence of following the OUCC'S suggestion, however, is that a' utility such as Lincoln
which consists of approximately 98% contributed prCpeny, would be of little or no value to a
legitimate and qualified prospective purchaser. It follows that since the original owner made no
investment in almost the entire original plant, that the tnigmal owner not betdlowed to cam a
return on that donated property, which up until now has been our consistent ratennaldlng approach
with this utility. But certainly the donated plant still has value, and it is not reasonable to expect
a larger, quditied utility to invest in a facility that has such a small, or possibly even negative
rate base upon which to earn little, if any, relttm. To not allow the character of what was CIAC
to change in this unique situation would be tO invite not only the inability to sell such a utility
but the decline of the utility to a point that it does become "troubled." with an the human health
environmental, and finanttid ccncems that accompany a troubled utility

Our decision to flow any acquisition adjustment on 90% of the purchase price in this
Cause is tmique and fact-specific. First, Lincoln is a small utility that, because it is so heavily
weighted with GIAC, has rates that are well below those of a comparable utility with similar
non-comn'buted infxastmcture. Second, because almost all of its plant is excluded from rate base
Lincoln has WynmOad operating income. In addition, because of its size ad limited value
due to the exclusion of CIAC, Lincoln may have diflicultyjn attracting capital. These financial
factors could impact Lincoln's ability to perform needed maintenance and repairs, which puts
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Lincoln in a category of bang prone to becoming a troubled utility. Third Lincoln is being
acquired by a large, qualified utility that should result in greater efficiencies and glreatcraccess to
capital, which should bring about tangible savings to customers over time. As such a utility.
IWSI is in a position to ensure that Lincoln docs not become troubled. Fourth, Lincoln has been
in operation for Many years and the vast majority of its plant has been carried on its books as
CMC for those many years. We would be skeptical of the intentions of a young utility,
operating primarily with donated property, that wanted to quickly convert the clmacter of that

property for financial gain..

We arc likely to see ether "Lincolns" in the futuxv. For example, the owners of small
utilities in subdivisions built years ago, that contain water and/or sewer infrastructure donated by
the developer, will desire to be rid of these utilities. While we realize that their must be an
iMpetus for qualified purchasers to invest in such utilities in older to ensure continued and
adequate service, we ds realize that time is no guarantee that any particular set of facts will

meir the approval we have grated herein. As it is in this Cause. any future dezeinuiinaxion of
this situation will be unique and fact-speci5e. »

Pinkly, the Commission's practice of awarding favorable acquisition adjustment
treatment is not incompatible with those statutes that govern valuation of public utilities.
Although the C>UCC contends that CIAC shouldneverbe included in the fair value ram base of
either the initial done or me subsequent purchaser of the utility, the OUCC seems to have not
considered the provisions of LC, 8- 1-30. T1-lat chapter gives the Commission the authority, in
certain circumstances, to force the Ade of~a utility due to Coeur service or other factors. In the
case of a forced Ade, the person acquiring the utility is required by statute to pay the fair mglkgt
value of the utility. Pair market value by definition includes intangibles like goodwill and would
seem to do include the value of infrastructure previously donated to the utility, Thus. the
continuum of water utility valuation has two seaningly incompatible endpoints: at one end of
the spectrum a utility is valued using fair value as defined by I.C. 8-1-Z-6, which excludes CMC
and intangible assets; at the other end of the spectrum, a forced sale is to be based on the fair
market value of a utility, which would include those kinds of assets..

However, the type of utility at issue in this Cause, and the level of acquisition adjustment
we are allowing for its purchaser, seem to fit appropriately between these two ends of the
valuation spectrum Lincoln is neither a well-developed, financially-sound utility, nor a
candidate for a forced sale. And just as Lincoln. as a utility, falls operationally and SnamaIIy

somewhere between the beet and worst, our determination on an aequieuen adjustment falls
somewhere between these two corresponding valuation endpoints. In other words, utilities that
are Well-managed and that provide adequate service are valued using the fair value system
prescribed by statute. Those utilities that are determined by the Commission to possess

.characteristics like those we have ascribed herein to Lincoln may qualify for favorable
acquisition adjustment treatment that would allow at least partial recovery of investments above
and beyond what is typically deemed to constitute the utility's fair value. Banally, those utilities
that are poorly operated or are in poor condition are valued at fair mark value when forcibly
sold. Therefore, by filing somewhere in between these two statutory endpoints, our
determination with respect to the acquisition of Lincoln seems in harmony with the statutory
spectrum of utility valuation. ,

9
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For the reasons stated, we determine that it was and continues to be an appropriate
exercise of our discretion lo grant Lincoln's purchaser favczablc acquisition adjustment
treatment

Location otiNecords. We so new that at the hearing dwinz cross-examination
of Mr. Lubeztuzzi. we discovered that cenaill of IASI's records an being kept in Nonhhrook
IllinOis, which is coimaw to the requiremait at' LC. 8-1-2-25 that all books, accounts, pappas and
lecoitlS aietobekeptinthcstate and shMl not m movM4cm won such comditions assay
Bo putescaribed by the Commission. Mr. Lubettozzi noted that 'Irwin Lakes Utilities had been
given pcinmrission by the Commission to keep its records in Ncuthbxwook; Illinois. Whiile this may
be true, the authority we gave to Twin Lakes does not authorize mother utility owned by the
same patient to take in records out of state. IWSI should have halted for permission be did nm
Nonetheless. -. ._ ts.w1own~ntim1,nitd:L1ll.atit.dnesLnoLoh;ieszuo.out;gcai\t$\g
such amhomity under the same conditions _we lnipoge generally. Thaefme, our appanovd is
conditioned On1WSrpoying me cozy; refuge .Commxumon
yisitsto Nonhinooii, Illinois as deteumiined by the Colnmisdqo mol thc_o\JI.:C respectively
These costs would indudc reasonabietwntsmurtalioii. ioOgixiphna meals

the .ouch indicated init&z1I°@=044=4

IT  IS THEREFORE ORDERED BY THE INDIANA UTILITY REGULATORY
COMTVIISSION that

Om' purervious authorization .for Lincoln to sell all of its water distribution faaliucs
Io IWSI is aflinnned

2. In ccmnectidn with its purchase of all of the watexidistribution facilities of Lincoln
we affirm our authorization for IWSI to record, for nsménxaking purposes, an- acqm'silion
adjustment reflecting the difference between 90% of the purchase price (i.e., $1,125,000) and the
depreclaiatcd value at the time of closing of the assets acquired, calculated using the net investor
supplied capital approach used by the Commission m establish Lincoln's rats base in Cause
No. 41710-U. IWSI shall not implement this adjustznnent prior to our order in its next rate case

This Order shall be effective in and after the dale of its approval

MCCARTY. HADLEY, RIPLEY AND ZIEGNERCGNCIJR;LANDIS ABSEWI'
A.PPROVED= AUG 2 4 ZUU4

I hereby certify that the above is a true
and correct copy of the Om-:der as approved

Nancy E. Maunlfmy
Secretary to the Commission
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AT RICHMOND, October 19, 2005

APPLICATION OF
CASE n o.  PUE-2005-00063

MASSANUTTEN PUBLIC SERVICE
CORPORATION

For approval of transactions under Chapter 4
of Title 56 of the Code of Virginia

ORDER GRANTING APPROVAL

On January  21 ,  2005,  Massanut t en  Pub l i c  Serv i ce  Corpora t i on  ( "M tpsc" )  f i l ed  an

app l i ca t i on  w ide t he  S ta te  Corpora t i on  Commiss ion  ( "Comln i ss ion" )  under  Chapter  4  o f

T i t l e  56  o f  t he  Code  o f  V i rg i n i a  ( "Code" )  i n  Case  No .  PUE-2005-00005  reques t i ng

approval for the agreement under which MPSC will receive services provided by Water

S e rv i ce  C o rp o ra t i o n  ( "W S C " ) that  are deemed necessary for  the performance of  MPSC's

pub l i c  serv i ce  ob l i ga t i ons. A t  M PSC ' s  reques t , t he  Com m i ss i on  pe rm i t t ed  M PSC t o

withdraw the application. By Order dated June 7, 2 0 0 5 , MPSC was d i rec ted  t o  f i l e  a  new

appl i cat ion under Chapter 4 of  T i t le  56 of  the Code in  connect ion w i th the serv ices

p ro v i d e d  b y  W S C  t o  M P S C .  O n  Ju l y  2 2 , 2005,  MPSC fi led a new appl ication for

approva l  o f  se rv i ces  p rov i ded  t o  MPSC by  W SC ( "Rev i sed  Agreement " ) .

MPSC is a Virginia public service corporation that provides water and sewer

serv ices in and around Massanutten Vil lage, l ocated in Rocldngham C o u n t y ,  V i r g i n i a .

MPSC f i rst  obtained a cert i f i cate of  publ ic convenience and necessi ty i%orn the

Commiss i on  t o  p rov i de  such  serv i ces  i n  1985.  MPSC i s  a  who l l y  owned subs id i a ry  o f

Ut i l i t i es,  Inc. ,  a  hold ing company that  owns and operates water and sewer companies in
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17 states. WSC also is a wholly owned subsidiary fUtilities, Inc., that manages and

operates the water and sewer companies owned or operated by Utilities, Inc

Pursuant to Chapter 4 of Title 56 of the Code (the "Affiliates Act"), MPSC and

WSC are deemed to be "afEliates" within the meaning of the Affiliates Act because of

their relationship to Utilities, Inc. As such, MPSC is required to file for prior approval

under the Affiliates Act for any arrangements or agreements with WSC since MPSC's

annual operating revenues are equal to or greater than $500,000, pursuant to Chapter

10.211 of Title 56 of the Code of Virginia ("Smal] Water or Sewer Public Utility Act")

MPSC, therefore, requests approval under the Affiliates Act for the Revised

Agreement. The Revised Agreement provides for WSC to provide to the operating

subsidiaries of Utilities, Inc., including MPSC, services to include executive, engiNeering

accounting, operating, construction, legal, and billing and customer relations services

The Revised Agreement provides for these services to be provided at cost, without any

profit. The Revised Agreement also prescribes the method of allocating costs among

water and sewer companies owned or operated by Utilities, Inc. The Revised Agreement

continues in effect until tennination by either party upon 90 days' written notice

MPSC has been operating under an agreement for the provision ofservices by

WSC since January 1, 1987. At that time, approval was not required because MPSC was

exempt from the Affiliates Act pursuant to the provisions of the Small Water or Sewer

Public Utility Act. MPSC does not meet, and has not met for many years, the Small

Water or Sewer Public Utility Act's financial threshold for exemption from the Affiliates

Act and, therefore, has flied this application seeking approval of the Revised Agreement



|
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Even though MPSC has been subject to the Affiliates Act for quite some time, it

was not until Staff discovered in the course of MPSC's 2002 Annual Informational Filing

review that MPSC was operating under an agreement without Commission approval.

MPSC subsequently filed for approval of the agreement in Case No. PUE-2005-00005

and the Revised Agreement under the Affiliates Act.

MPSC represents that WSC is able to provide the services thatMPSC needs due

to its centralized management system. As provided for in the Revised Agreement,

charges that can be directly assigned to MPSC will be charged as such, while expenses

that camion be directly assigned will be allocated among MPSC and its affiliates or in the

case of costs incurred with respect to a particular group of the operating companies,

among the members of such group, Suchcosts will then be allocated based, amongother

factors, on each company's average number of customers, or customer equivalents, as

defined in the Revised Agreement. MPSC represents that the majority of costs will be

directly assigned from WSC with allocations used only when it is not possible to directly

assign costs to each of the operating companies. Costs will be allocated among the

operating companies through the use of allocation codes.

MPSC states that, by being part of the Utilities, Inc., family, MPSC is able to

obtain services at a lower cost than MPSC could provide internally or through a third

party due to the economies of scale associated with Utilities, Inc.

NOW THE COMMISSION, upon consideration of the application and

representations of MPSC and having been advised by its Staff; is of the opinion and finds

that MPSC's participation in the Revised Agreement with WSC to obtain services

deemed necessary to provide its public sen/ice function is in the public interest and

3



should be approved. We believe that there are certain economies of scalethat could

result from MPSC's affiliation with Utilities, Inc., and firm obtaining needed services

from WSC. However, MPSC should evaluate services obtained from WSC on a regular

basis. Services for which a market exists should be evaluated as to the cost of such

services from the market to ensure that MPSC is paying WSC the lower of WSC's cost or

the market price for such services, MPSC should bear the burden of proving during any

rate proceeding that it paid WSC the lower of cost or market for such services. Our

approval should include only those services specifically identified in the Revised

Agreement, Any other services, including any loans or other capital firm affiliates to

MPSC would require separate approval.

We are concerned, however, that MPSC did not file for approval of the agreement

in Case No. PUE-2005-00005 and the Revised Agreement until Staff discovered MPSC

had been operating under an agreement for the provision of services by WSC during the

course of its review. We, therefore, direct MPSC to take the necessary steps to ensure

that such violations of the Affiliates Act do not occur in the future.

Accordingly, IT IS ORDERED THAT:

(1) Pursuant to § 56-77 of the Code of Virginia, approval is hereby granted for

MPSC to obtain services from WSC pursuant to the Revised Agreement under the terms

and conditions and for the purposes as described herein.

(2) Regarding services obtained from WSC for which a market exists, MPSC

shall make the necessary comparisons to ensure that it is paying the lower of cost or

market for such services obtained from WSC.

4



(3) For purposes of cost recovery dmfngany rateproceeding, MPSC shall

bear the burden of proving that the pricing policy as described in Ordering Paragraph (2)

was followed and shall maintain such records to support such compliance for Staff

review upon request

(4) The approval granted herein shall include only the specific services

idendied in the Revised Agreement. Any other services, including loans or other capital

to MPSC firm its affiliates shall require separate approval

(5) MPSC shall take the necessary steps to ensure that prior approval is

obtained from the Commission under the Affiliates Act for any future affiliate

transactions

(6) Any changes in the terms and conditions of the Revised Agreement firm

those described herein, including additional services, pricing, and allocation methods

shall require Commission approval

(7) The approval granted herein shall not preclude the Commission Eom

exercising the provisions of §§ 56-78 and 56-80 of the Code of Virginia hereafter

The Commission reserves the authority to examine the books and records(8)

of any affiliate in connection with the approval granted herein whether or not the

Commission regulates such affiliate

(9) MPSC shall submit an Annual Report of Affiliate Transactions with the

Commission's Director of Public Utility Accounting by no later than May l of each year

such date subj act to administrative extension by the Director of Public Utility

Accounting. Information to be included in such report shall include the name of the

affiliate, a description of each affiliate arrangement or agreement, the dates covered by



such arrangement or agreement, and the total dollar amount for each service provided or

transaction conducted. The report, the first of which shall be due on or before

May 1, 2006, shall include all agreements with affiliates regardless of the amount

involved

(10) If General Rate Case Filings or Annual Informational Filings are not based

on a calendar year, then MPSC shall include the affiliate information contained in the

Annual Report of Affiliate Transactions in such filings

(11) There appearing nothing iiuther tobe done in this matter, it hereby is

dismissed

AN ATTESTED COPY hereof shall be sent by the Clerk of the Commission to

Donald G. Owens, Esquire, Troutman Sanders LLP, Troutman Sanders Building, 1001

Haxall Point, Richmond, Virginia 23219, and delivered to the Commission's Divisions

of Public Utility Accounting and Energy Regulation
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This is a\ Consent Spacial Order' Issued louder the authority of  Va.  Code § 62.  I
44,1S(8a) and (gd), between the Stale Water Col10'ol Board and Masssnuttcu Publ ic Scrvico
Co,rpoIu!ion, tr Lbs purpose of tnsolving certain violations of cnvixoumerxtnl laws and
wg\;\laLiioD$.

Si81CT1ON

Unless the coater clearly indicates oihlerwise;  the fol lowing words and t t rnns have the
xn<*.alni1n,g assigned no them below:

SECHQN A; P'urv9 n

1

§1IA.rE WATFR CQMIIRQL BOARD ;;nroxv:m\@>1'r 4§CT1QN

SPECIAL ORDER BY CONSENT

"Din:f.:\or" means the Dizeaor of the Dcpnrtzmnenz of Envi:onmc1nzl;\1 Qwnlity.

"Order" means thus dncumzut, also known as a Consent Special  Order.

"1)epartn1c1zr" or
of ten Com1no11w¢alth of  Virginia 85 dnsuibod m Va. Co-dc§ 10-1-1183

"Board" means the Stare Water Control Boarrd, a pmrlwtliinvnk citizens' board of the
Camxnonwumlth of Vhgznia as desntibcd in Va. Code §§ \u.1-.1184 ad 62 I-44.7.

"Va. Code" means the Code of Virginia (1950), as amended.

B: Qlpltions

MASSANUTTEN PUBLIC SERVICE CORPORATION
( v rn x c s  P e rm i t  N o .  v A 0 0 2 -4 7 3 2 )

. g ; 1
1 * 1 4 I ' '

an w4»\w

COMMONWEALTH of VIRGINIA
D F P A R T M E N T  O F  E N V H Q  0 N M E N T A L  Q U A L I T Y

7988

"DEQ" means the Departmnuut ofEnviromncntal Quality, an agmxcy

ISSUED TO

v 31 i ] i l § l

l
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2802 Order' means due oonsenx srpccrial order: that became ertfiactive April 8, 2002

Am¢md1mr:nt" moans the amrzudment to the 2002 Ozrlcr mihai! became ct1lrx:tive
Scptcmbczr 11 2004

STP" mean; sewage trcanment plant

Mass.8nuttrm"
opurxtvs the Massnnutton Public Swvioc Corporation STP

means Massanutten Public Service Corporation, which owns and

10 'Facility ' and "Plant" means the Massanutten STP located in Rockingham (3o\.tl1!Y
Virginia.

"VRD"means the Valley Regional Oiiicn of DEQ, located in Harrisonburg, Virginia

12 'Permit" means Virginia PolhttK!1I Diachargo Elimination 3*yntuxn Permit No
VA0024732 iaaund to Maasanutvenn, Which became oifectivrz November 20, 200X0 and
eocpirca Novcznbcr 20, 2005. Pununlt limits ihcludo pH, biodmcuzuical oxygen demand
["BOD"], total suameundM solids {"TSS"], dissolved oxygeslr ["D.O."], ammonia, and
total residual cMorinc r.1Rc"]

is 'NOV" means Noting of ViuiaIion.

14 'Regulation" means the VPDES Permit Raegulatiou 9 VAC25-31~10 at seq

i s VDH" means Virginia Dopulimcut oflioalth

PER, no

17

mcsms PI*oliJnni1uaxy Enginocurhng Report

O&M" u1::aI2B Upcrations 81nd Miiiutenance

I8r.1" means hltlovv and Ixxiihnrmtion

means Sludge Management Plan

20 CTO" scams Certif icate to Oprah:

21 TMI?" mran,- Toxidty Monitoring Proggtaan

IRE" Inman Toxicity Reduction Evaluation

EQ basin" means oquahizzation basin

MUD" means million gallons par day

28

801 QE Up 9008/£0XBO
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1. The 2002 Order required Masaanutton to counnplonu the conutrurCtion of Fwcihty up21=*4°
by May 15,  2003,  to meet ki lns) eftlunnr l im i t a t i ons  and  w  i nduc t  acu t e  and  chron i c
um i i nm a t i ona l toxiciw tasting dear the completion of  t he  new Fac i l i t y .

*js On August 16. 2002, the: Virginia Dopartmnnt of l iealth can1dit io1n.eLU)* Improved the
plans and ¢r§Je1;°x§catic>ns fox Thx: Futility upgprado. Ono of the conditions of am
approval  was that  as-bui l t  plans sand apeci f icat iana were to be submit ted to sud
approval  by the Vugnia Dopanrunent  of  Heal th pr ior to issuance of  a CTO Tb:  the
upgraded Faci l i t y .

9 'I`h1::Amaxaérncut to the 2002 Order provided mdditioanal time for Massnnutten to
eubnMt appmovabh: as~b\ailt plans sand siporldiications and compldu consrlructimx of the
Faai l i ry upgrade including the soccnnd f low equalization bas i n .  The  A m cudnuan l .
ruquized Massfmuuau to submit aqzpzovablo plans and specMflicationa for the upgxadnd
Faoi l i xy by Jalnuamry '41, 2005. .

Following 5/1assanunau's signing the Amnnduucmut on July 02, 2004, it  arubmjttod
numasaouu versions of  the :as-bui l t  p lans and speci f icat ions both bdbw and after t he
January 31 , 2005 due daxc for submittal of sppurovsblu plane and spooi6catioms.

DEQ issued a NOV on May 10, 2005, to Massanuttcn for violations of the
AmendrJn¢:nt'a svhzdule of nonuxplinuncc including failure w submit appxovsnblc as-built

plains and spoci t icaUons for the upgraded Faci l i t y.  The NON also ci ted Pcrzni t
violat ions for ihihue to sample and report Nodal cyanide and! di-2~ethylhon<yl phthalate
ad faihmrc no Qddzess technical inspection dn5c.icnci¢8 in a timely rnanncr an
aacostlanco with Permit requixulnnenNs. (Now:  t o ta l cyalnido and  d i -2 -c t hy l hexy !

.phth:a1a1c were later remuvod 18ro1nn the Pwnnit).

6 Mnsannuttcn has been in oonmrpllamzo with t ime Peunit 'a cif f lucnt l imitat ions since May
2003 .

7, On June 16, 2005, DEQ met with Masaanuttcm in an infonnmai confeurencc to discuss
the NOV,  the status of  the complet ion of t  ho new Faci l i t y and the submi t ta l  of as-buih
plans and speci f icat ions for the new Facility. During the .Tune 16, 2005, meeting,
DEQ vcquesrsd that Massanuttcn submit plum and schodvulova no address al l  Rf My
outstanding issues regarding the ncvv Faci l i t y.

8 By tet ras Maced July 8 and Scptanbor 15,  200$,  Maaaanut tcra submit ted to DEQ a
rcviaed plan anus schedule of  compl iance for complet ion of  t ime Faci l i ty upgrade.
Sections of this plan a.1;d schedule have been incorporated into Appendix A of  t h i s
Order .

Massanuttun he; made substant ial !  progroas in complcthng Thu uplprudod Faci l i ty,  but i t
die not  submjr alpprbvablc plane and spcci i icnl inns by January 31,  2005 or request  I

3
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2005, ea required by the Am¢ndnnent. The other
ancillary problems citai nm the NOV such as the inspoctiom ad reporting deiicieucies
have been resolved. The rcquirnmotm no report total oyazndnda anal di-2-uthylhtsxyl
phthalaXc was subsa;uemt1y dropped &o:nn the Permit and Mussanuttczu has anddrcsscd
the isnnpoction daticwncios by changing certain oporatiolmnnl purtacodiuna

L-,onditivnal *STOby Pebrukry 28,

On Ssptsmbor 16, 2005, Manssnutuunu :wound to DBQ B disohargc of activated sludge
to Quail Run On September 16, 2005, DEQ Bfllilf couduatod inspection of tea
Facility and observed m ongoing Sludge spill to Quail Run. DEQ advised
Maasanuttcu to d:am AlaN pump accumulated aludgu iimmu time stream

On Scptcmhcr 19, 2005, DEQ stay continued the invostigaxion often aotivatsd 81udge
spill and observed activated sludge in Quail Run Fm* a disumco of aupproximafoly 1000
feet downstream from the Facility, Maseanurten estimated ism 60,000-80,000 galloxlB
of mixed liquor was ion in the event. Duurhng the September 19, 2005 inspection,
DEQ stat? noted that Massamnteu was 'm the pruolaas Of swwmmping and pumping solids
from the stream. Massanutlen also indicated that a small filth kill was noted during the
cleanup of the scam. The release occurred wbnu tape covwndng the and of a drains line
for an activated sludge basin gave way. Appaxesutly, this dnuin line was t8rpfnd and
burial no pzotcox it during [be F'acillty's comrjxuorion, but Ur-like the other six Mafia
limos, it was oevcx uofmveuod to properly install a valve lilli valve box. Massanutton
cornplcrtod the cleanup of the activated sludge in (he Stream and installed the valve and
vnlvn box

on October 28, zoos. Muusaanutton napurtcd to DEQ a huvrak in vi fiurcc main that led to
an unauthorized discharge of appluximntdy 200 gallons of ovaatuwntnr/sowagc to
suxfaco waters. This dlschargewas appaluutly colnuposad prilnnuauily of backwash water
mm the water treatment plan! with some raw sewage. Massanuncn took prumzpt
action to cleanup inc spill Md repair the line

On November 1, 2005, Massunutiun subunnittndto DEQ far mavis and approval
anoth;-1; vezszon of the as-built plane and specifications for the Facilityupgrade. To
date, howovnr,Massanuttcn has not received a CTO for the Facility upgrade requilwd
by the Amenfknem

o n Novanber 9. zoos, DEQ iBulllod Nov No. W2005-1 I-V-0004 to Masssmunen
citing the Sqptexnber 16, 2005, rmautborized/wnperminai discharge: of solids to State
water which had an advcrao impact on wma' quality. TheNOV Dan cited the
unaurhorizWi dischargeof auppuroncimaxnly200 gallons ofwutzxwatar to State walnra
that dccuxreé on Scpternba 26, 2005. The October 28, 2005 uunpermitled discharge
was not included within theNovcmbdr 9. 2005 NOV

15. on Novcmbsr 2.2, 2005, Massanuttcn diverted appxuximateby 0.5 MG of wastewater to
Tb.: now EQ basin which is pwsvntly \MsGr construction. 'Be use of the EQ basin bas
not bear authorized through the issuonco ofn Cardticate to Upemto since the unit is
sdJl mndcr construction, Massauuncu asserts that the djvarsion was Necessary due to a

3Ei1'\3Ul 8i'99LZ9l 0€ l L 8003/L0/B0
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On Jamuaxy 3, 2006> Maasamattcn beam nm unnudxoarized operation (boron: rcoedving a
CFO) oflhc socood twstzncnt train oft ho Facility. Mnrssamlnuuttezn assets that Thu use of
ha second treatment train was noconsazy to treat the PadliuyX bigbmur inilunnt flows
and compausarc fbuf opcraIio081 pmblnunns due in part to filflruclutous growth.
Maninaunutten asscIts that rho use oft ha seccmd Uraaunerzstt tlrdn would al low ThuFaci l i t y
to ow more inf luent  more quickly Md thus reduce ha time the BQ basin would be
utilized to than the EQ bnnin work wi ld be completed mom expedit iously.
Iviassanunen aasurtas that witbom the use of the wsownd trearmtmut nm to near Chu
addiliounal hnilucut. ha high influent Hows and Induced trcannant ci ioiaucy could
increase the delays in completing the BQ basin work aland/or load to dlluaxt limitation
cxccedances. The Facility's high iniluacunt flows are also attnbutablo an additiannl
aommorcial amnecfionn ad changes in seasonal use (i.e- inmm vacation to ski).

Accordingly, the Board, by vim oaths uuthmnriry g l u e d i f i n Vu . §62.1 _44.15(8a ]
and (Ba), orders Massanuttcn, and Maasanuttcn agrees, to pearfonn the actions
a e wn b w in  Ap p e n d ix  A  o f  th is Ozdur .  In  add i t ion ,  the  Board  on iszs  Massanu t t t rn ,
and Massanuttczm vo luntar i ly  agrees, to  pay a c iv i l  charger o f $19,100 with l i in  30 day; o f
Zoo affective date of the Ovdnsr in éacttlnxncnt of the violations citers in this Order.
Pay lncn t  shah  be  made by  chuck payable to the "Treasurer of Vhgiania", dclivcwd two:

On Nuvmnbcf 29, zoos, Mnsaanutteo axpainncnd unauthorized/umrpemmiztW
disnbages of wasncwalcr firm the Facility and Mnrslsanumuu again <iiv¢xted
appzoxixnarely 0,5 MG of wastewater to the new EQ basin Muaaanuttnu nsumns that
the divanswu was naonusory duo to a high nainnliinll avant auld was more envixoumenntamlly
protesNve since the action naducod the zrnount ad durutiarx of ovccrflowa <>f.`
wastawntcr &om the xmamasm plant.

high ranhnfu l l  avant and was meme environmenta l ly  pro tect ive s ince the act ion
pruvcn tod  the  cvor t low o f  wastewater  thorn  the  hvoa tmcznt  f l in t .

Binhaur an a t ransmit ta l  le t te r  o r  as  a  no ta t ion  on the check Msnssanutten  sha l l ;  1 )
indicate Lbat Lbe check as submitted pursuant to This Order, and 2) include its Pedexal
Iden t i f ica t ion  Number  ,

This Oxdcr cancels and supeuedca the April 8, 2002 Order my the September 1, 2004
A.mern»druxcxxt,

.4

Receipts Cgnuuj
Deplautunnant of Envimnmontal Quality
PostO1Iico Box 10150
Richmond, Vtfgimhn 23240
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1 . The Board may modilir, newxito, or amczud the Order with the consent of Massanuttun,
for good cause shown by Massnnuttcn, or on its own motion after notice and
opportunity to be hcwaxd- .
This Order only addresses and resolves those violations sp¢=aiH¢:a1ly identified herein
in Section C This Oxvdu Chad] not preclude ha Board our the Director Eros taking any
action authofizazi by law, including but not limited to' (1) t8m1d1n1; any action authoxizocl
by law nsgwardjlng my additional, subsequent, or subsequently disscovelred violations;
(2) seeking subsequunx remediation of the facility as may Ber autboziased by Inv; or (3)
tzddmg subscquenx action to enforce the Oxdnr. This Order dam!! not preclude
appropriate enforcement actions by other fodmil, states, om In»cal regulaWmy axxtboritios
Tb: matters not arldrosnod Hz:-rein.

For purposes of this 0nien' and subsequent actions with respect to this Order,
Mzasamnnenadmits the junrisdictionwallallegations contalm¢edlbaroin, and neithaczr admits
nor denims the factual tlndilugs, ad conclusions of law contained herein-

Mansanutten unsents to venue 'm the Circuit Court of the C tty ofkicblumwnd for any .
civil asthma: taken fv clnnforoe the :Anna of Thia Order.

Massanurtens declares in has received fair and due process xmdmr the ¢°udm1nlstrs=tive
Procusa Act,Va Code §§2.2~.4000 rt seq., and Thu Santo Water Contrui Law and it
waives the right no any hearing or other adxuninistrative proceeding authorized or
inquired by law or rvgWation, and to any judicial review of any issue of fact or law
wunnaiuucd heroin Nothing hsxuin shall be construed as a waiver of the right to any
adsnninisuativc pmcceding for, or to judicial ruvlew of, any amicus taksu byMe Board
tO mnforco this Omar

Failma by Mnssanutwn to comply with my of the tonne of this Order shall constitute x

appropuiste enforcomcut actions or the issuance of additional orders as appropriate:by
info Board or the Director as a result of ouch violations. Nodmilug herein shall aflkct
nrppxupfrisrte enforcement actions by any other fodnnl, states, 01' local rogulatuxy
authority

vlolanonof an order of the Boamti. Nothinghnrdn shall wdvo the initiation of

If any provision of this Order is found to be uncnfomooablo for any mason, the
remainder of Thx: Order shall remain in full force and effazt

Massanutten shall be responsible for failure to comply with any of the terms and
conditions of Yhis Ordermnlcsscompliance is nlnado iunnpossmblo bY earthquake, flood.,
other acts of God, war, atlikn. or ouch omhnx occmrunca Massanuttietn shall show that
such circumstances werebeyond its control and not due to a lack of good faith or
diligonca on its part. Muaanunrm shall nétiiy the DEQ Regional Director in writing

hsu ciltlrmstznccs arc anticipated to occur, areoccurring, or have occurred that may

2.

i 3u1n 3183108 1  Q ; ll 9003/L0/80
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dbluy compliance nr cause noncompliancewith any roquirsmcnt of the Order. Such
notice shall ant filth;

b

a.

d_

C.

Failure to so notify the Diraclor of the Valley Rcgiolual Office within 24 hours of
hsaxning of any condition above, which Massamxtmm intenten to moat will result in dm
impossibility of wmphanoo, shall constitute a waiver of any claim to inability to
comply with a rmxhxmeM of this Oxdnur.

This Order is binudlizug in the parties hereto, their sucsessursin i1\\=1r==8L designuea and
assigns. jointly and seven-ally,

This Order shall beaouze effective upon execution by body ilxc Directer or his dexignne
and Ma~v<anurKc:n. Notwithstanding the foregoing, Masannunonagroeu to Bo bound by
any compliizuce date which precedes theeffective dame of the Omwdcr.

This Onicr shall continuo in effort!mnrtilz

a.

Tczrruinatiozn of this Order, or of any obligation imposed in this Order, shall not operate
to relieve Massawnm from its obligation to comply with any Statute, regulation,
pczmit condition, other order, cc1ti5caa:, certification,standard, or ruquircmunt
Gtlleurwiso zpplicnble.

b.

By its sigunnturc below, MnssanuUm voluntarily agrees to the issuance of
this Order a b ?

Thfc uudcrrsigxsd reprcsentnrivnof Maauanuttax catiiios that Bo or she is a responsible
official authorized to enter into the terms :andctlvnditionscl this Order mud Lo execute
and legally bind Massanuttcn to this documuut. Any documents tobe submit'tod
puxwsuant to this Order shall be submitted by a waponsiblootlizial ofMassanutwn.

the masons for the delay or noncompliance,

the projcntvd duration of any such delay or noncompiéance;

!he measures rakan ad to be niko to pnavont or xninzmizo surly delay or
nunnomptxancc,and

the timetable by which such measures will Ba i1nplemented~ and the <Jatc 5:11
connqaliantewill be achieved.

Massanuticn petitions the VRO Director to terminate the Owdar altar it bas
<:ornpl¢:.~tu:!all rcquinsmams of thin Order, and the RegionalDixoctor dvtmnuines
the! all rcquixvzmams of the Omdéx' bravo been satisfactorily complelcd.; or
The Director, his dwignoo, or the Boalrd may tauninaro this Oundur in his or its
sole dinuvstion upon 30 days written lnoftice to Massauutten.

94 •

xannfwunsnxv-ann

i\

5.iA8SAA'U'l°I'EN PSC

7

8399133108 ~ e X 11 900Z!£0/B0

x 4

1 1

4 MARYLAND

»

4

£81004



09/07/2008 89.53 FAX 'arc 289 wee MASSANUITEN PSC

And it in so QRDHREIJ this day of

Deparcmntm of Br
car TDnv'o /4 ?»'rY1~0"1'
ga] QMIIW

Masxanuttnn Public Service corporation voluntarily agruca to the issuance of this Olds:

By

Title: _Q P¢'\¥'2fQ.-\ \l 9v;>,<aLAQrT\'

/1'1 H2(Q

Stale ofvh-,443
Qiry/Counry of \ ̀ < \ Q.

acknowledged before my: this _Le¢day of
"w'

The foregoing instnuncm
2006

by _Q,gLs"\,l_lw.<\. i
of

(Mama) (title)

Massammcn Pubic Scrv1c¢ Corpofration. on behalf of said comply

Do Notary Pubic
$88 D

commission cxpirvs

av z s

* Q T A R  y

PU B\-\

Oni ii*

2909

1 9
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Completion et Second Equmllzltion Basin

As-buiit plan: and spacificautions

54

4.

3.

2

1.

By May 31, zoos, Massanuttnnn shall complete all work necessary tr issuance often
CTO and raluesx a CTO inspection for the entinu Facility upgrzldc.

Within 266 days lollnwtng issuance of a CTO for the upgraded Facility, Massanuttcu
:small comp-len: acute and chlmanic colnlfilnunlrinnd toxicity testing. The acute baud
chronic ooniinnnaxional toxicity toatinng shall Bo .conducted on tux separate nuts of24-
hour cuxnposdte sauunploa of eiilucnt from Outfall 001, not ro be couulductcld mum
ihaquontly than monthly, and shall include: aalunples Collocbod duxlng the mouths of
August and February. A toning lab havlnlg applicublo, approved tovdoity taunting
protocols on fila with DEQ shall do the couiinnuatianal toxicity testing. The acute
toxicity tasting shall be a "no observable adveuie ooncontmntions (acute) ("NOt°lBC")"
tear with a passing and point of 100% efflllwi. xurbcf than the LC5O tests, which wore
used in earlier acute toxicity tearing of this Facility's discbargo. In order to
auccessihlly CO!1¥plotn condmnatiomnnl toxicity tclstinug, all .toxicity tests shall comply
with the following axdpoints (NOABC in l 00%, "no obsonvablo ofiiact concrmNraiion
(chronic) (°'NOHC")" tcm 3_/wc). Baoh ad of four toxicity tests shall be one acute
and one chronic for :Zach test upacion. The test roadlts sham be submitted to DEQ
within six weeks of the latest sampling date.

By April 30, 2006, Masumuttan ball counuploto the imnahation of the equalizadan
ba\slinliner and the aeration equipuunent and punnups.

MasaamNtnn have submuittcd to DBQ for rcviaw and approval the cugincering plane and
speei5cad::n for the saoond equalization basin. Massanuitcn shall mspolnd to
comme:n18 xngacrding the plans and speci5ol!innn:s within 30 day: of reccipt of written
commcntu.

On November L, zoos, Malssanutten suMmittdI to DEQ for review and appurovd
another version of the as-bWk plsuuus ad Sp=boi§oations. Massanuttcnshall rwnzlqaomd to
any comzncnus on the as-built plane; and apwiiiuadocnawithin 30 days of roadipt of
written oommans

Arrfx-:nmx A
scHzl>m.E OF com:p'L1Anc1z

MASSANU'l'llEN PUBLIC SERVICE CORPORATION
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I&I Reduction Studies in the Collection System.

Collection System Management Planar.

Reporting Rcquiremenha

9

10.

12.

13.

14.

I 1

Closure of the ma Plnsnt Lsgnon #1

By Novvmbcr30, 2006, Massamntcushallcoannlploto The closure of Lagoon #1 aamd
request a post closure inspection andeunond the: Facility at: decd to indicxto that a
closai savage lagoonwasts on the property

By Deenmbtr 31 , zoos, Massanutten Shall conmplctnTV studies to idonti;t'y rspcci5o
problnua areasin Arno 3 (sub-basim9~3, 10, mud ll) (referenced in the maps submitted
to DEQ on Octnbcr 9, 2003) -dctucmninnd in the idtid ilnspuotions.

By December31,zoos,Maasanuttaun shall oomplatn rupadru idmtiam in Anna 1 (sub
basin 7) as prioritized in the I&l studies

By June 30, 2006, I*/IassanutWll nlhall oampldo flow moasnncmcnz studios of the
problem axons in Area 4 (rcferancnd in ion mznps subntnittod to DEQ on October 9,
2003) an d¢ze:nnn.i1ned in the initial inspections.

By December31, 2006, Massanunen shall complete any nccossary TV studies to
idcntit8y problem areas um Ame 4

By December 31 , 2006, Massanuttm shall complctno rqnirs iAanti§ed in Area 3 (sub-
basins 3, 10, and 1 I) as pxioridzed in the I&I studies.

By June 30, 2007, Masszmuttcn shall connxplete repedra identified 'm Area 4 as
prionltizod M the I&I studies.

By Jnnumxy l , 2007, Mnssanuttcn shall subunit tO DEQ for review and approval its
plan for conducing fimuu ongoing 18:1 woa'k Hand the annual budget for the raM thro
years that mu be allocated to condlwt that work- Massanmtcn sdtvall respond to any
questions wnceming the plan within 30 days or receipt of written comments.

Maasnnurten shall submit quarterly prrogzosa :upon to DEQ, with the iinsx report bing
due January 10, 2006. Subsequent Progress; Reports will be due by April 10, July
10, October 10 Md Janrmnry 10, along with the Facility'a Discharge Monitoring
Report until thecancellation of the Order. The quznarly progress reports shall
contain
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n aumxnaxy of al l  work complctemui siNce the previous progress report in
accordance wi th the Order;
a p1*°3°=:*i°I\ of Me work no Bo counrIplvtedduring the u~pcomlmg six mcn\&aB
in :xr:cord1B.1uoe with this Order;M d
a staftrsznont m8»=I1<1i1=i any anticipated problems in complying with this
Grdor.

No later i f  sun 14 days fol lowvtng a day: iduuutit iad in the above schcduxle of
comm

I n  t h e  ca n  o f
lwf lw-ompli tnoo the not ice shlal l  mcludo the cause of oowneomplianoo, any remedial

l iane Massacnuttan 8llall subunit to DEQ's Valley ilcgiouual Office a writer
notice of omnplislnse or noncompliance with the sohedqie iteunn,

actions taken, and the probabil ity of muting the next aclhedtulod items.
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Tllinbis §i1virbNg;e<11tal ~Pro¥¢¢tion 1¢\s¢n<=y ("Illinois EPA") accepts the Compliance
CQxnmitt1nH':ntx¢8lgrcement ("UC¥\'*)P1;*Qpos¢dQby OUtline-Galena Territory Utilizes dated December IN,
200638 to the Vié1e4iQn Notice dated November l, 2006.

`Va1p8raiisQ, In

Chris Montgomery

46383

Dear Mr. M4ni.Qo.1neryt

(

URL INC-»GALENA TERRITORY UTILITES, I L0855050
-Cnmpiiaincé €ommitmeut Alitzeptance
"*£¥f63s€iQniW\i&<b'er: wL2006.0038I

M81 Mélhra 693.9 Awsuus EAfn'.a 98. §;;>x1'92?6, $s=nznG¥rem. lw1~ao4s 62?94-92?6 -_ [2t. '3') 282-3397
mef weéi Sum t1~3Gl8,ifuzc cso, :L was1 -» £3123814-6026

Mite an engineer (already completed)

Subjliiit Gfmernpiigncereport with
option

Cointmitmxznt

a.

tr_Ltn<:>ls Ewe iF#l£C;l?\3ME2I*J'3U*\i

Raze R 8LA<.@1ev;<. GQ~, t~@:.>a

CEKTIETIEM # 28042819  s  ~I  8629

P&©TE(;3Tlot-l AGENCY

£l¥4:»§¢mAs 9 Scffmr £L}¢m<:s"<».

Apri l  15, 2007

August 10, 9006.

Schedrnigd Date

March 15,  .ZUU7

0 [ L
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Camplereconmqguonmld own
September 80, 2007

Compliance »- Mlnflilag Annual
Avariaelge of Saznpla Resmllts below the
Radionuclide MCL.(s) Octubfzr IO. 2008

Failure to f i l ly comply with each of  the commitments and the schedules br achicx mg e is

commitment as contained in the CCA may. at the sole discretion of the Illinois EPA. result in reibrral
o i th i smttitei to the Office oftlie Attorney General, the State's Attorney flo Daviess County, or the
Hni:M:S98!cs Enyironnaental'1?zot¢c1f6nAgency

Nair! 8 i wt E"i.8 24
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The CCA docs not crmstituta a xvaivcr or modification Mina: terms and ccnriitifms oilaz1§,; license or
pmnit iswcd by taw Hlirwis EPA or any oihcr unit Gr department of  IQS:}. state or i lsdcral
govertzmcni or of axxy local, state. or federal statute or regulatory requirement. All required p~e:nn§ts
or licenses necessary is accomplish the commitments stated above and comply with all local, state or
i`&de1"a1 laws, regguhitions, licenses or permits must be acquired in a timely manner. The need for
aaquisitiam of" any iicenscs or permits does not waive any at the times for acimiex in each
commitment a$ contained in the CCA. This CCA does not impact the eligibil ity cu' confer
acceptance Ur rejection for an Illinois EPA State Revolving Fund low interest loan.

Please notify the Illinois EPA in writing within 10 days of the completion of each scheduled
commitment outlined above. Questions regarding this matter should be directed to Jay Vine at
217/785-0561. Written communications should be directed to Beverly Booker at Illinois EPA.
Bureau of Water, CAS449. P.O. Bo*< 19276. Springfield. Illinois 6*794-9276. All communications
must include reference to Violation Notice number. W-2006-00381.

Sincerely .

%¢ /-44-
Michael S. Garrctscn. Manager
Compliance Assurance Suction
Bureau of Water

cc: Tim Brant
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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
On Its Own Motion

-Vs-

Apple Canyon Utility Company, Cedar
Bluff Utilities, Inc., Charmar Water
Company, Cherry Hill Water Company,
NorthernHills Water and Sewer Company

06-0360

Citation for failure to comply with
Commission Order and with Commission
rules.

ORDER
By the Commission:

The Procedural History

On April 7, 2006, the Staff of the Financial Analysis Division ("Staff") of the Illinois
Commerce Commission ("Commission") issued a Staff Report regarding whether Apple
Canyon Utility Company; Cedar Bluff Utilities, Inc.; Charmar Water Company; Cherry
Hill Water Company, and Northern Hills Water and Sewer Company (collectively "the
Companies") maintained continuing property records, as was required by the final Order
in docket 03-0398. All of these companies are subsidiaries of a holding company,
Utilities, inc. ("Ul"). In that Report, Staff recommended that the Commission initiate a
citation proceeding to determine whether the Companies complied with the
Commission's final Order in Docket No. 03-0398, as well as with 83 Ill. Adm. Code 605,
and 83 ill. Adm. Code 615, and to determine what penalties should attach, if any.

The Commission then issued a Citation Order, dated May 3, 2006, requiring a
proceeding to commence to determine whether the Companies failed to maintain
continuing property records, as was required by that Order and Commission regulations.
(83 Ill, Adm. Code 60540, and 83 Iii. Adm. Code 615, Appendix A). The Citation Order
also required a determination as to whether penalties should be imposed pursuant to
Section 5-202 of the Public Utilities Act, if any. The Companies filed a Verified Answer
on June 12, 2006.

Pursuant to proper legal notice, an evidentiary hearing was held in this matter
before a duly authorized Administrative Law Judge of the Commission on December 6
2006. Steven m. Lubertozzi, the Chief Regulatory Officer for UI and its subsidiaries
testified on behalf of the Companies. Diana Hath horn, an accountant in the
Commission's Financial Analysis Division, testified on behalf of Commission Staff. At
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the conclusion of the hearing on December 6, 2006, the record was marked "Heard and
Taken."

The Parties' Positions

Staff's Position

Ms. Hathhorn testified that on April 7, 2004, the Commission entered a final
Order in 03-0398 approving a general increase in water and/or sewer rates. (Staff Ex.
1.0 at 2-3.) That Order attached several conditions to approval of the Companies'
proposed rate increases, including:

Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company, and Northern Hills Water and
Sewer Company shall establish and maintain continuing property records
["CPRs"] in compliance with the Commission's rules, and must file a report
with the Manager of the Commission's Accounting Department as to the
successful implementation of the property record program within 12
months after the final order in this proceeding.

(Order, docket No. 03-0398 at 26). The deadline specified for filing this Report was
April 7, 2005. However, the Companies did not file a Report until July 13, 2006, well-
over one year after the deadline. (ld. at 3.)

Ms. Hathhorn explained that the CPR Report filed by the Companies on July 13,
2006, establishes that the Companies now have CPRs that are updated for the years

However, the Companies confirmed in Staff data
request response DLH-2.01 that their database for continuing property records has not
yet been updated for the years before 2004. (Staff Ex. 1.0 ate).

2004, 2005, and 2006 to date .

Ms. Hathhorn also testif ied as to the reason utilities are required to keep
continuing property records. Continuing property records show the history of individual
assets. According to the Uniform System of Accounts for Water Utilities, 83 Ill. Adm.
Code 605, continuing property records are a system of preserving the original cost of
plant in a manner so that it is possible to identify, locate, and obtain the cost and age of
all used and useful property. Proof of the value of utility assets should be readily
available on the books of a regulated utility. This information is required when a
determination is made as to whether an investment is prudent and thus should be
capitalized. It also is required when quantifying capitalization. (ICC Staff Ex. 1.0 at34).
She stated that without continuing property records, the Companies violated 83 Lil. Adm.
Code 615. (Id).

Ms. Hathhorn stated that, in the past rate cases, UI subsidiaries have failed to
maintain continuing property records. This failure resulted in personnel at UI
subsidiaries being unable to locate invoices to support rate base additions. Thus, in UI
rate case previous to docket 03-0398, the Commission disallowed unsupported rate
base. (Staff Ex, 1.0at 5). A continued failure to establish and maintain CPRs will result
in the same problem being repeated in the next rate case filed by a UI subsidiary. (ld.).
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Ms. Hath horn explained that the Companies have made progress with their CPRs but,
they are not yet complete. (Id.) Therefore, she recommended that the Commission find
in this docket that the procedure that has been used in the past rate cases, to disallow
rate base additions that have no CPR evidentiary support, will be followed in future rate
cases. (Id.).

She also asserted testified that the Commission has the authority to impose civil
penalties upon the Companies pursuant to Section 5-202 of the Act, in accordance with
the criteria set forth in Sect ion 5-203 of  the Act. Those criteria are: (a) the
appropriateness of the penalty to the size of the business of the public utility, (b) the
gravity of  the violat ion; (c) any other mit igating or aggravating factors as the
Commission may find to exist, and (c) the good faith of the public utility in attempting to
achieve compliance after notification of a violation. (Staff Ex. 1.0at6).

W ith regard to the size of  the Companies, Ms. Hath horn noted that the
Companies here are wholly-owned subsidiaries of  up, and together, these f ive
companies provide water and/or sewer service to approximately 1,500 customers in
various Illinois counties. (Staff Ex. 1.0 at 6). Ms. Hath horn stated that the parent
company here, UI, is not a "small utility" as is defined by the Public Utilities Act. It has
24 Illinois subsidiaries, with 17,400 customers in this state. Also, UI owns and operates
approximately 81 water and/or wastewater systems in seventeen different states. in Ms.
Hathhorn's opinion, the size of the Companies' parent, Ul, is an aggravating factor that
the Commission should consider. (ld.).

As for the gravity of the violation, she testified that failure to maintain continuing
property records in compliance with Parts 605 and 615 results in the Companies being
unable to support increases to plant for plant additions that were made since the
Companies' last rate case. (ld., at 7). Ms. Hathhorn explained that if the Companies
continue to maintain the CPRs on a prospective basis, they will have evidentiary
support for all plant additions from 2004 to the present. (ld.).

Regarding good faith, Ms. Hathhorn asserted that the final order in docket 03
0398 was not the first time that the Commission has required a Up subsidiary to maintain
a CPR system. (Staff Ex. 1.0 7-8). The Commission's Order in Apple Canyon Utility
Co., docket 94-0157, (March 22, 1995, 1995 Lil. PUC Lexis 203) required some UI
subsidiaries to maintain Continuing Property Records using the "Will County Continuing
Property Records" as a model. (ld.). In addition, Ms. Hathhom stated that the
Companies were not diligent in complying with the final Order in docket 03-0368
because that Order required the Companies to file a report establishing successful
implementation of CPRs by April 7, 2005. However, the Companies did not meet that
deadline and instead filed several motions for extension of time to comply with the
Order. (id.)

The Administrative Law Judge was never served with a copy of any of theses motions. As a result, these
motions were never granted
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Ms. Hathhorn recommended that the Commission impose a penalty on each of
the five Companies in the amount of $1,000, for a total of $5,000. (Staff Ex. 1.0 at 9)
She stated that it was not Staff's desire to impose a large fine. Rather, imposition of the
fine here is to make it clear that this Commission requires utilities to follow its rules and
orders. (Tr. 39). She further recommended that, in the final Order in this proceeding
the Commission advise the Companies that all of Ul's Illinois subsidiaries must Comply
with the Commission's rules regarding the maintenance of CPRs, or, risk being subject
to disallowances of plant additions to rate base in future rate cases

The Companies' Position

Mr. Lubertozzi testified that after the final Order in docket 03-0398, UI created an
in-house database system, which would interface with Ul's existing systems and its
software and hardware. This database system was designed to contain the information
required for CPRs for Ul's subsidiaries. (UI Ex. t.0 at 2-3). However, there was an
unanticipated delay in getting the data entry work done. The hardware and software
that UI and its subsidiaries use to track certain general ledger additions is a very old
system. It was not designed to be able to add the information that is required for
continuing property records. (Tr. 45). Therefore, Ul's management had its IT
Department create a log-in screen Ul's IT Department also created ways that
personnel can track and try to control who implemented data and match that information
with information found on the general ledger. (ld.)

The biggest problem encountered was tracking invoices and general ledger
additions for 400 subsidiaries throughout the United States. It often took four to ti
hours, or more, to search the system just to find one invoice in order to match up a
vendor with the corresponding dollar amount. Thus, dealing with problems with the
older system took much longer than the amount of time that was originally anticipated
(ld.). As a result, the Companies were unable to meet the April 7, 2005 deadline for
CPR implementation set forth in the final Order in docket 03-0398. (ld.)

Mr. Lubertozzi explained that UI subsidiaries have now developed a CPR system
that is currently in place and functioning. This system has been implemented
retroactively through 2004. (UI Ex. 1.0 at 3). In the Companies' CPR Report, the
Companies explained that Ul's management team has met with various consulting ft
to discuss acquiring new data management systems, including a new general ledger
and billing systems. Also, the new data management and billing systems can create
track, store and generate continuing property records. (ld.)

The Companies contended, in their Answer, that it made good faith attempts to
inform the Commission of the delay, which is a mitigating factor. (ld. at 4-5). Also, UI
the Companies' parent, was also recently acquired by a new parent, Hydrostar, LLC
(Ul Ex. 1.01). This new parent is committed to upgrading the hardware and software of
data management systems to improve functionality and to in prow the reporting
process, which will prevent data processing bottlenecks for Ul's subsidiaries in the
future. (ld.)
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With respect to Staff's recommendations, the Companies agreed that all of Ul's
regulated Illinois subsidiaries will not seek rate base additions that are not supported by
CPRs. (Up Ex. 1.0 at 4). Further, for the purposes of resolving this proceeding, the
Companies agreed to pay civil penalties of $1,000 per Company, for a total of $5,000
for all of the Companies in question. (ld.).

The Companies also asserted that implementation of the CPR system described
in UI Exhibit 1.01 will occur for all of its Illinois subsidiaries. They further agree that no
Ul subsidiary will seek rate base additions that are not supported by CPRs. (UI Ex. 1.0
ate).

Analysis and Conclusions

Based on the record, the Commission finds that the five UI subsidiaries at issue,
Apple Canyon Utility Company, Cedar Bluff Utilities, Inc.; Charmar Water Company,
Cherry Hill Water Company, and Northern Hills Water and Sewer Company, failed to file
the CPR Report on April 7, 2005 as was required by the final Order in docket 03-0398.
In fact, this Report was not tiled until July 13, 2006, fifteen months after the time it was
due to be filed. However, the Companies now have CPRs in place for 2004 to the
present. Therefore, the Companies are now in partial compliance with the final Order in
docket 03-0398, as well as the Commission's rules regarding CPRs, at least with
respect for the year 2004, and forward.

With respect to CPRs for the years before 2004, the Companies contend that
they, and their sister companies, intend to implement CPRs for the years previous to
2004. in light of this, the Commission finds that Staff's proposal, which the Companies
have accepted, to disallow rate base additions that have no CPR evidentiary support in
future rate cases filed by Ul subsidiaries, is reasonable.

This Commission has authority pursuant to Section 5-202 of the Public Utilities
Act to assess penalties upon any public utility when it violates or fails to comply with any
provision of the Public Utilities Act, or fails to comply with any Commission Order, rule,
or regulation. (220 ILCS 5/5-202). Staff recommended civil penalties of $1,000 for
each of the Companies, for a total of $5,000 for all the Companies. The Companies
have agreed to pay these penalties

Penalties are assessed penalties pursuant to Section 203(a) of the Public Utilities
Act, which provides, in pertinent part

in determining the amount of the penalty, the Commission shall consider
the appropriateness of the penalty to the size of the business of the public
utility, corporation other than a public utility, or person acting as a public
utility charged, the gravity of the violation, such other mitigating or
aggravating factors as the Commission may find to exist, and the good
faith of the public utility, corporation other than a public utility, or person
acting as a public utility charged in attempting to achieve compliance after
notification of a violation
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(220 ILCS 5/4-203(a)). We note that Staff reported that the five Companies together
provide water and/or sewer service to approximately 1,500 customers in various Illinois
counties. The Companies are thus "small utilities" under Section 4-502 of the Act. (220
ILCS 5/4-502).

As for to the gravity of the violation, Staff posits that failure to maintain CPRs
results in an inability on the part of the Companies to support increases to plant for plant
additions made since their last rate cases. However, according to the Companies,
except when a utility makes a rate filing, failing to maintain CPRs has no significant
adverse impact on customers. We note that there is no evidence establishing that
customers were harmed. However, the Companies must fully comply with the Act, the
Commission's rules, and its Orders.

V\hth regard to other aggravating factors, Staff asserted that the parent company,
UI, is not a small utility as defined by the Act, as it has twenty-four subsidiaries, with
17,400 customers in Illinois. This fact, Staff maintains, is an aggravating factor.
However, Mr. Lubertozzi's testimony established that the Companies encountered
unexpected difficulty when entering data for the CPRs, causing delay. (See, Tr. 44-46).
We also note that the Companies have expressed a commitment to support all plant
additions in all rate cases filed by UI subsidiaries. The Commission concludes that the
commitment expressed in this proceeding to implement CPRs across all of Ul's Illinois
subsidiaries, as well as the commitment not to seek rate base additions that are not
supported by CPRs, is sufficient to alleviate Staff's concerns. We also note that,
irrespective of the commitment expressed, the law requires utilities to maintain CPRs.
(83 Ill. Adm. Code 605.10, 83 III. Adm. Code 615 Appendix A).

With regard to good faith, Staff questioned the Companies' diligence and good
faith in coming into compliance with the CPR requirements, noting that Commission
Orders dating back to 1995 have required implementation of CPRs. We also note that
a series of motions requesting extensions of time to file the Report in question were filed.
Because none of these motions were served on the Administrative Law Judge, none
were granted. The diligence of these Companies is questionable, when they continued
to f ile motions seeking extension of  time, even after previous motions seeking
extensions had not been granted. However, the Companies have agreed to pay the
penalty recommended by Staff. Therefore, the Commission finds that the assessment
and the amount of the penalties appropriate for the gravity of the violation here. We
therefore conclude that the penalty of $1 ,000 per Company is reasonable.

We note that the parties are in agreement as to the two issues here, whether a
fine should be imposed, and how much that fine should be. \et, they filed refiled
testimony. The attorneys are advised, in future situations of this nature, to consider
stipulations, and other types of resource-saving procedures, such as, motions brought
pursuant to Sections 2-615(e) or 2-1005 of the Illinois Code o.f Civil Procedure. (735
ILCS 5/2-615(e) and 2-1005))_

11111111111111111111 I I'll II ill
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Findings and Ordering Paragraphs

The Commission, having considered the entire record herein and being fully
advised in the premises, is of the opinion and finds that:

(1) Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherty Hill Water Company and Northern Hills Water and
Sewer Company provide water and/or sewer service to the public within
the State of Illinois, and, as such, are "public utilities" within the meaning
of the Public Utilities Act,

(2) the Commission has subject-matter jurisdiction and jurisdiction over Cedar
Inc. Apple Canyon Utility Company, Charmar Water

Northern Hills Water and
Bluff Utilities, ,
Company, Cherry Hill Water Company and
Sewer Company;

(3) the recitals of fact and conclusions of law reached in the prefatory portion
of this Order are supported by the record and are hereby adopted as
findings of fact and conclusions of law for purposes of this Order,

(4) in future rate cases involving any subsidiary of Utilities, Inc., including, but
not limited to, Cedar Bluff Utilities, Inc., Apple Canyon Utility Company,
Charmar Water Company, Cherry Hill Water Company and Northern Hills
Water and Sewer Company, rate base additions shall be supported with
continuing property record evidentiary support,

(5) pursuant to Section 5202 of the Act, Cedar Bluff Utilities, Inc., Apple
Canyon Utility Company, Charmar Water Company, Cherry Hill Water
Company and Northern Hills Water and Sewer Company are each
required to a pay a civil penalty of $1 ,000 each, for a total of $5,000.

IT IS THEREFORE ORDERED by the Commission that in future rate cases
involving Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company and Northern Hills Water and Sewer Company,
or any other Utilities, Inc. subsidiary, rate base additions shall be supported with
continuing property records.

IT IS FURTHER ORDERED that pursuant to Section 5-202 of the Public Utilities
Act, Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water Company,
Cherry Hill Water Company and Northern Hills Water and Sewer Company are each
hereby assessed a fine in the amount of $1,000.00, for a total amount of $5,000.00
Said fines shall be paid by check payable to the Illinois Commerce Commission and
delivered to the Financial Information Section of the Commission's Administrative
Services Division within thirty (30) days of the entry of this Order.

IT IS FURTHER ORDERED that Cedar Bluff Utilities, Inc., Apple Canyon Utility
Company, Charmar Water Company, Cherry Hill Water Company and Northern Hills
Water and Sewer Company shall file with the Commission's Chief Clerk a certification
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attesting that each Company has paid the ordered fine. Said certification is to be filed in
Docket No. 06-0360, served upon the parties to this docket and a copy is to be provided
to the Manager of the Commission's Water Department within thirty (30) days of the
entry of this Order.

IT IS FURTHER ORDERED that any petitions, objections or motions made in this
proceeding and not otherwise specifically disposed of herein are hereby disposed of in
a manner consistent with the conclusions contained herein.

IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final, it is not subject
to the Administrative Review Law.

By Order of the Commission this 21st day of March, 2007.

(SIGNED) CHARLES E. BOX

Chairman



BNC 2.12 IL-C

I III-



4.
A g

I

g
IN THE CIRCUIT COURT FOR THE 15TH JUDICIAL CIRCUIT

. STEPHENSON COUNTY, ILLINOIS
CHANCERY DWISION

8
!

PEOPLE OF THE STATE OF ILLINOIS ex rel.
LISA MADIGAN, Attorney General of the State
of Illinois, .

3
E2i

Plaintiff, 5I
!
I
I
I

No. 6 q a 4%
I
I
x
1NQRTHERN HILLS WATER and SEWER

COMPANY, an Illinois corporation,

F U IL. E @
STEPHENSON count, IL

Defendant.

)
)
)
)
)

).
)
)
)
)
)
)
)
)
>
) MAY 1 8 2001

!
Q

1
s
I
I

CLERK OF THE be UlT courser

CONSENT ORDER 4
Plaintiff, PEOPLE OF THE STATE OF ILLINOIS, ex rel. LISA MADIGAN, Attorney

General of the State of Illinois, the Illinois Envyronmental Protection Agency ("Illinois EPA"),

and Defendant, NORTHERN HILLS WATER and SEWER COMPANY ("Northern Hills"),

have agreed to the malting of this Consent Order and submit it to this Court for approval. The

I
!
!
l.
I!'
i
I
!
gparties agree that the statement of facts contained herein represents fair summary of the

evidence and testimony which would be introduced by the parties if a trial were held. The parties

fu r.thee stipulate that this statement of facts is made and agreed upon for purposes of settlement

only and that neither the fact that a party has entered into this Consent Order, nor any of the facts

v.
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stipulated herein, sha11.be introduced into evidence 'm any other proceeding regarding the claims
I
:
4
I
I

3
3asserted in die Complaint except as otherwise provided herein. If this Court approves and enters

this Consent Order, Defendant agrees to be bound by the Consent Order and not to contest its

validity in any subsequent proceeding to implement or enforce its terms. However, it is the intent

3
8
I1
!

of the parties to this Consent Order that it be a final judgment on the merits of this matter, subject

to the provisions of Section VIII.K ("Release from Liability") and Section VIII.M ("In/Iodiiication

of Consent Order").

1
E
E
E
s
s

1
E

1, JURISDICTION

This CouN has jurisdictionof` the subject matter herein and of the parties consenting i
hereto pursuant to the' Illinois Environmental Protection Act ("Act"), 415 ILCS 5/1 et seq.

(2004).

11. AUTHORIZATION

I
2
I
I
s
s
I

3

3

i
I
i

The undersigned representatives for each party certify that they artfully authorized by the I
!

!
I
;
I
i
iparty whom they represent to enter into the 'terms and conditions of this Consent Order and to
1

4
E
!

Ilegally bind them to it.

111. STATEMENT OF FACTS

A, Parties
i
tI
IOn May 18, 2007, a Complaint was filed on behalf of the People of the State of

Illinois by Lisa Madigan, Attorney General of the State of Illinois, on her own motion and upon

the request of the Illinois EPA, pursuant to Section 42(d) and (e) of the Act, 415 ILCS 5/42(d)

and (e)(2004), against the Defendant

1.
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pursuant to Section 4 of the Act, 415 ILCS 5/4(2004).

B.

corpol'ation in good standing that is authorized to transact business in the Siaiae of Illinois.

Site Description

The Illinois EPA is an administrative agency Of the State of Illinois, created

At all times relevant to the Complaint, Defendant was and is an Illinois

Il l

r
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I
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At all times relevant to the Complaint, Defendant owned and operated a waste water

treatment plant ("WWTP"), which services 183 homes in the Northern Hills subdivision of

Freeport, Illinois, and is located at 1438 West Fairview Road, Freeport, Stephenson County,

Illinois (the "Facility"). The Defendant's corporate address is 6110 Abingdon Drive, Rockford,

Il l inois.

c . Allegations ofNon~Compliance

Plainti1T contends that theDefendant has violated the following provisions of the Act and

Illinois Pollution Control Board ("Board") Water Pollution Regulations :

Count I: Water Pollution, violations of Section 12(a) of the
Act, 41.5 ILCS 5/l2(a)(2004);

Count II: Water Quality violations, violations of Section 12(a) of the
Act, 415 ILCS 5/12(a)(2004) and Sections 302.203, 304.105
and 304.106 of the Board's Water Pollution Regulations, 35 Ill
Adm. Code 302.203, 304105, and 304.106

Count IH: Creating a Water Pollution Hazard, a violation of Section 12(d)
of the Act, 415 ILCS 5/l2(d)(2004)

2.

3.

Count IV: Permit Violations, violations of Section 12(1) of the Act, 415
ILCS 5/12(f)(2004) and Section 309.102(a) of the Boa.rd's
Water Pollution Regulations, 35 Ill. Adm. Code 309.I02(a)
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D. Admission of Violations E
E
!
I

The Defendant represents that it has entered into this Consent Order for the purpose of

settling and compromising disputed claims without having to incur the expense of contested

litigation, By entering into this Consent Order and complying with its terms, the Defendant does iI

not affirmatively admit the allegations of violation within the Complaint and referenced within
iI

Section III.C herein, and this Consent Order shall not be interpreted as including such admission.
i

i

i

E. Compliance Activities to Date

Defendant hos taken the following actioNs act the Facility:

1. Installed an alarm system to provide notice of equipment failures and any
deviations in flow;

2. Established an inventory of replacement parts and a replacement clarilier
drive unit on site,

3. Conducts quarterly inspections of the clarifier drive unit; and

Completed a Phase I Engineering Feasibility Study.

I v . APPLICABILITY

A. This Consent Order shall apply to and be binding upon the Plaintiff and the Defendant, i

3
and any officer, director, agent, or employee of the Defendant, as well as any successors or

assigns of the Defendant. The Defendant waives as a defense to any enforcement action taken
i
I

pursuant to d'lis Consent Order the failure of any of its officers, directors, agents, employees or

successors or assigns to take such action as shall be required to comply with the-provisions of

this Consent Order.
i
I

B. No change in ownership, corporate status oroperator of the facility shall in anyway alter

4.
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the responsibilities of the Defendantunder this Consent Order. In the event of any conveyance of

title, easement or other interest in the facility, the Defendant shall continue to be bound by and

remain liable for performance of all obligations under this Consent Order. In appropriate

circumstances, however, the Defendant and a proposed purchaser or operator of the facility may

jointly request, and the Plaintiff in its discretion, may consider modification of this Consent

Order to obligate the proposed purchaser or operator to carry out iiltuIe requirements of this

Consent Order in place 0£ or in addition to, the Defendant.

c. In the event that the Defendant proposes to sell or transfer any real property or operations

subject to this Consent Order, the Defendant shall notify the Plaintiff 30 days prior to the

conveyance of title, ownership or othefinterest, including a leasehold interest in the facility or a

portion thereof. The Defendant shall make the prospective purchaser or successor's compliance

with this Consent Order a condition of any such sale or transfer and shadlprovide a copy of this

Consent Order to any such successor in interest. This provision does not relievéthe Defendant

from compliance with any regulatory requirement regarding notice and transfer of applicable'

facility permits.

D. The Defendant shall notify each contractor to be retained to perform work required in this

Consent Order of each of the requirements.of this Consent Order relevant to the activities to be

performed by that contractor, including all relevant work schedules and reporting deadlines, and

shall provide a copy of this Consent Order to each contractor already retained no later than 30

days after the date of entry of this Consent Order. In addition, the Defendant shall provide copies

of all schedules for implementation of the provisions of this Consent Order to the prime

5
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vendor(s) supplying thecontrol technology systems and other equipment required by this

Consent Order.

v. COMPLIANCE WITH OTHER LAWS AND REGULATIONS

This Consent Order in no way affects the responsibilities of the Defendant to comply with

any other federal, state or local laws or regulations, including but not limited to the Act, and the

Board Regulations, 35 Ill. Adm. Code, Subtitles A through H.

VI. VENUE

The parties agree that the venue of any action commenced 'm the circuit court for the

purposes of interpretation and enforcement of the terms and conditions of this Consent Order

shall be in the Circuit Court of Stephenson County, Illinois.

Vu. SEVERABILITY

It is the intent of the Plaintiff and Defendant that the provisions of this Consent Order

shaLll be severable, and should any provision be declared by a court of competent jurisdiction to

be inconsistent with state or federal law, and therefore unenforceable, 816 remaining clauses shall

remain in full force and effect.

am. JUDGMENT ORDER

This Court, having jurisdiction over the parties and subject matter, the parties having

appeared, due notice having been given, the Court having considered the stipulated facts and

being advised in the premises, this Court finis the following relief appropriate:

4

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:
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ta. The Defendant shall pay a civil penalty of Nine Thousand Seven Hundred

Fifty Dollars. ($9,750.00). Payment shall be tendered at time of entry of the consent order or I.I
before, to the Assistant Attorney General.

b. Payment shall be made by certified check or money order, payable to the

Illinois EPA for deposit into the Environmental Protection Trust Fund ("EPTF").

The name, case number and the Defendant's Federal Employer

!
Q
i

Identification Number ("FEIN"), shall appear on the face of the certified check or money order.
E
2
I

s
l

!

B. Future Compliance

1. Within 30 days of the entry of this Consent Order, Defendant shall retain an

engineer to prepare Plans, Specifications and a construction permit application that shall include

s
I
g1
II8s

upgrades to the Facility that address all compliance issues("WWTP Project").

Within 90 days of the entl'y of this Consent Order, Defendant shall submit the

Plans, Specifications and a complete construction permit application for the WWTP Project to

the IIlinoisEPA, Division of Water Pollution Control Permit Section, for its approval. In

I
!
1
III

addition, a copy of this application sha1l°be forwarded to the following:
I
I

Charles Gunnarson
Assistant Counsel
Illinois EPA
1021 North Grand Avenue East
p.o. Box 19276 .
springfield, Illinois 62794-9276

3. Within 60 days of the .Illinois EPA's approval and issuance of a Construction

E
I
I
!!g
K
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I
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i
QPermit, Defendant shall bid and award the WWTP project for construction.

2.

1.

c.
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4. Within 24 months of the Illinois EPA's issuance of a final Construction Permit, I
tx
gDefendant shall complete the WWTP Project and achieve compliance with all applicable permits

and regulations ("Final Compliance Date").

5. Within 3 months of the Illinois EPA's issuance ofa final Construction Permit, and
I

thereafter,once every 6 months, Defendant shall submit a Progress Report on the construction of

;
gi
!!
!

the WWTPProject to the Plaintiffs as described in Section VIILH of this Order, until the Project

is completed and operational.

From the date of the entry of this Consent Order until the date the WWTP

E
!
3

E
EProject is completed and operational, the Defendant shall employ its best efforts to' ensure the

eXisting WWTP is maintained and operated in compliance with dl applicable standards, and to
i
0
s

!
I
Cproduce final effluent in compliance with its NPDES Permit. Such efforts include, but may not
I
a
l

!
Ebe limited to, continuing to maintain an inventorybf replacement parts and a replacement

clarifier drive on site and conducting quarterly inspections of the clarifier drive unit

Once the WWTP Project is complete, Defendant shall at all times operate its

upgraded wastewater treatment plant in accordance with. the terms of its NPDES Permit

Stipulated Penalties

If the Defendant fails to complete any activity or fails to comply with any

response of reporting requirement by the date specified in Section VIII.B of this Consent Order

the Defendant shall provide notice to the Plaintiff of each failure to comply with this Consent

Order. In addition, the Defendant shall pay to the Plaintiff; for payment into the EPTF, stipulated

penalties per violation for each day of violation in the amount of $100Q00 until such time that

6.
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compliance is achieved

2 Following the Plaintiffs determination that the Defendant has failed to complete

performance of any task or other fortiori of work, failed to provide a required submittal

including any report or notification, Plaintiff may make a demand for stipulated penalties upon

Defendant for its noncompliance with this Consent Order. Failure by the Plaintiff to make this

demand shall not relieve the Defendant of the obligation to pay stipulated penalties

All penalties owed the Plaintiff under this section of this Consent'Order that have

not been paid shall be payable within thirty (30) days of the date the Defendant knows or should

have known of its noncompliance with any provision of this Consent Order

All stipulated penalties shall be paid by certified check or money order

payable to the Illinois EPA for deposit into the EPTF and shall be sent by first class mail and

delivered to

Illinois Environmental Protection Agency
Fiscal Services
1021 North Grand Avenue East
P.O. BoX 19276
Springfield, Illinois 62794-9276

The name and number of the case and the Defendant's FEIN shall appear

on the face of the check. A copy of the certified check or money order shall be sent to

Paula Becker Wheeler
Assistant Attorney General
Environmental Bureau
69 w. Washington St., Suite 1800
Chicago, Illinois 60602
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5. The stipulated penalties shall be enforceable by the Plaintiff and shall be in
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addition to, and shall not preclude the use of, any other remedies or sanctions arising &om the

failure to comply with this Consent Order.

.D. .Interest on Penalties

i
E
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Pursuant to Section 42(g) of the Act, 415 ILCS 5/42(g), interest shdl accrue on

any penalty amount owed by the Defendant not paid within the time prescribed herein, at the

maximum rate allowable under Section l 003(a) of the Illinois Income Tax Act, 35 ILCS

5/l 003(a)(2004).

I9
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IIInterest on unpaid penalties shall begin to accrue from the date such are due and

Continue to accrue to the date full payment is received by the Illinois EPA.

3. Where DaNial payment is made on any penalty amount that is due, such partial

E
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E
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payment shall be first applied to any interest on unpaid penalties then owing.

.4_ All interest on penalties owed the Plaintiff shall be paid by certified check, money

Order or electronic funds transfer payable to the Illinois EPA for deposit in the EPTF and shall be

i
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lsubmitted by first class mail and delivered to:

\

Illinois Enviromnental Protection Agency
'Fiscal Services
1021 North Grand Avenue East
P.O. Box 19276
Springfield, Illinois 62794-9276

i
I

|.I

The name, case number, and the Defendant's FEIN shall appear on the face of the

céllified check or money order. A copy of the ceniiied check or money order shall be sent to

2.

10



Paula Becker Wheeler
Assistant Attorney General
EnvironmeNtal Bureau
69.W. Washington St., Suite 1800
Chicago, Illinois 60602

E. Future Use

Notwithstanding any other language in this Consent Order to the contrary, and in

consideration of the mutual promises and conditions contained in this Consent Order, including

the Release from Liability contained in Section VIII.K,below, Defendant hereby agrees that this

Consent Order may be used against the Defendant in any subsequent enforcement action or

g
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PerMit proceeding as proof of a past adjudication of violation of the Act and the Board

Regulations promulgated thereunder for all violations alleged in the Complaint in this matter, for

purposes of Section 39(a) and (i) and/or 42(h) of the Act, 415 ILCS 5/39(a) and (i) and/or

5/42(h). Further, Defendant agrees to waive, in any subsequent enforcement action, any right to

contest whether these alleged violations were adjudicated.

F . Force Majeure

1. For the purposes of this Consent Order, force majeure is an event arising solely

beyond the control of the Defendant, which prevents the timely performance of any of the

requirements of this Consent Order. For purposes of this Consent order force majeure shall

include, but is not limited to, events such as floods, fires, tornadoes, other natural disasters, and

labor disputes beyond the reasonable control of the Defendant.

2 When, in the opinion Of the Defendant, force Majeure event occurs which causes

I

or may cause a delay in the performance of any of the requirements of this Consent Order, the

a



Defendant shall orally notify the Plaintiff within tony-eight (48) hours of the occurrence.
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Written notice shall be given to the Plaintiff as soon as practicable, but no later than ten (10)
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calendar days after die claimed occurrence.

3. Failure by the Defendant to comply with the notice requirements of the preceding

;
I
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paragraph shall render this Section VI1I,F voidable by the Plaintiff as to the specific event for

which the Defendant has failed to comply with the notice requirement. If voided, this section

shall be of no effect as to the particular event involved.

Within ten (10) calendar days of receipt of the written force majeure notice

required under Section VIII.F.2, the Plaintiff shall respond to the Defendant in Writing regarding

the Defendant's claim of a delay or impediment to performance. If the Plaintiff agrees that the

I
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delay or impediment to performance has been or will be caused by circumstances beyond the
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control of the Defendant, including any entity controlled by the Defendant, and that the

Defendant could not have prevented the delay by the exercise of due diligence, the patties shall

stipulate to an extension of the required deadline(s) for all requirernent(s) affected by the delay,
I

by. a pen'od equivalent to the delay actually caused by such circumstances. Such stipulation may

be filed .as a modification to this Consent Order pursuant to the modification procedures

established in this Consent Order. The Defendant shall not be liable for stipulated penalties for

the period of anysuch stipulated extension,

5. If the Plaintiff does not accept the Defendant's claim of force majeure event, the

Defendant may submit the matter to this Court within twenty (20) calendar days of receipt of

Plaintiffs determination for resolution to avoid payment of stipulated penalties,

4.

by Blind a



petition for determination of the issue. Once the Defendant has submitted such a petition to the
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Court, the Plaintiff shall have twenty (20) calendar days to file its response tO said petition. The
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burden of proof of establishing that force majeure event prevented the timely performance shall

be upon theDefendant. If this Court determiNes that the delay or impediment to performance has

been .or will be caused by circumstances solely beyoNd the control of the Defendant, including

i
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any entity controlled by the Defendant, and that the Defendant could not have prevented the

delay by the exercise of due diligence, the Defendant shall be excused as to that event (including

any imposition of stipulated penalties), for all requirements affected by the delay, for a period of

time equivalent to the delay or such other period as may be determined by this Court.
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6. An increase in costs associated with implementing any requirement of this

Consent Order shall not, by itself excuse the Defendant under the provisions of this Section

VIH.F of this Consent Order Boy a failure to comply with such a requirement.

G. Dispute Resolution

UNless otherwise provided for in this Consent Order, the dispute resolution

I
!
II
4

I
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procedures provided by this section shall be the only process available to resolve all disputes

arising under this Consent Order, including but not limited to the Illinois EPA's approval

comment on, or denial of any report, plan or remediation objective, or the Illinois EPA's decision

regarding appropriate or necessary response activity. Thefollowing are expressly not subject to

the dispute resolution procedures provided by this section: disputes regardingforce majeure

which has separate procedures as contained in Section VIII.G above, where the Defendant has

violated any payment or ccmpliarice deadline widiin this Consent Order, for which the Plaintiff

1.
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may elect to file a petition for adjudication of contempt or mle to show cause; and, disputes

regarding a substantial danger to the environment or to the public health of persons or to the

welfare of persons.

The dispute resolution procedure shall be invoked upon the written notice by one

1
*̀

of the parties to .this Consent Order to another describing the nature of the dispute and the

initiating party's position with negated to such dispute. The party receiving such notice shall

acknowledge receipt of the notice, thereafter the parties shall schedule a rneedng to discuss the

;
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dispute. iMoi'mally not later than fourteen (14) days from the receipt of such notice.

Disputes submitted to dispute resolution shall, in the first instance, be the subject

.of informal negotiations between the parties. Such period of informal negotiations shall be for a

period of thirty (30)cadendar days from the date of the i'irst.meeting between representatives of

the Plaintiff and the Defendant, unless the parties' representatives agree, in writing, tb shorten Or

I
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extend this period. 1
4. In the event that the parties are unable to reach agreement during the informal

negotiation period, the Plaintiff shall provide the Defendant with a written summary of its

position regarding the dispute. The position advanced by the Plaintiff shall be considered

binding unless, within twenty (20) calendar days of the Deflendant's receipt of the written

i

;
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Isummary of the Plaintiffs position, the Defendant files a petition with this Court seeking judicial

resolution of the dispute. The Plaintiff shall respond to the petition by filing the administrative

record of the dispute and any argument responsive to the petition within twenty (20) calendar

I
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days of service of Defendant's petition. The administrative record of the dispute shall include

2.

3.
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the written notice of the dispute, any responsive submittals, the Plaintiffs written summary of its

position, the Defendant's petition before the court and the PlaintifFs response to the petition.

5. The invocation of dispute resolution, in and of itself, shall not excuse compliance

!
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with any requirement, obligation or deadline contained herein, and stipulated penalties may be

assessed for failure or noncompliance during the period of dispute resolution.

6. This Coup shall make its decision basedon the administrative record and shall not

i
n
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draw any inferences nor establish any presumptions adverse to any party as a result of invocation

of this section or the parties' inability to reach agreement with respect tO the disputed issue, The

n
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Plaintiffs position shall be affirmed unless, based upon the administrative record, it is against
a

s

2
r
I

Ethe manifest weight of the evidence.

`7. As part of the resolutioN of any dispute, the parties, by agreement, or by order 'of

i
I\
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this Court, may, in appropriate circumstances, extend or modify the schedule for completion of .
8
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work under this Consent Order to account for the delay in the work that occurred as a result of

dispute resolution.

H. Correspondence, Reports and Other Documents

E
s
8

3
I
II

Any and all correspondence, recoNs and any other documents required under this Consent

Order, except for payments pursuant to Sections VIII.A. and C. of this Consent Order shall be
I

submitted as follows:

As to the Plaintiff

Paula Becker Wheeler
.Assistant Attorney General
Environmental Bureau
69 W. Washington St., Suite 1800

I
:
I
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In addition to any other authority, the Illinois EPA, its employees and representatives, and

Right ofEntry

Madonna F. McGrath

Baker & Daniels LLP .
300 N. Meridian St., Suite 2700

Indianapolis, IN 46204

Paul Burris
2335 Sanders Road
Northbrook, Illinois 60062-6196

Lisa Crossest
2335°Sanders Road
Northbrook, Illinois 60062-6196

Nancy Sisson
Field Operations Section
Illinois EPA
4302 n. Main
Rockford,  IL 61103

Charles Gunnaxson
Assistant CouNsel
Illinois EPA
1021 North Grand Avenue East
P.O. Box 19276
Springfield, l]linois 62794-9276

Chicago, Illinois 60602

As to the Defendant
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the Attorney General, her employees and representatives, shall have the right of entry into my

upon the Defendant's facility which is the subject of this Consent Order, at al reasonable times

for the purposes of carrying out inspections. In conducting such inspections, the Illinois EPA, its

employees and representatives, and the Attorney General, her employees and representatives,

16
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may take photographs, samples, and collect information, as they deem necessary.

J. Cease and Desist

I
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The Defendant shall cease and desist from future violations of the Act and Board

Regulations that were the subject matter of the Complaint as outlined in Section III.C. of this

Consent Order.

K Release from Liability

In consideration of the Defendant's payment of a $9,750 penalty and any specified costs

and accrued interest, completion of all activities required hereunder, and its commitment to

Cease and Desist as contained 'm Section VHI.J above, the Plaintiff releases, waives and

,discharges the Defendant from any fLn'ther liability or penalties for violations of the Act and

Board Regulations drat were the subject matter of mc Complaint herein. The release set forth
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above does hot extend to any matte's other than those expressly specified in Plaintiff' s

1
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IComplaint filed on May 18, 2007. The Plaintiff reserves, and this Consent Order is without

prejudice to, all rights of the State of Illinois against the Defendant with respect to all other
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matters, including but not limited to, the following:

a. criminal liability;

liability for future violation of state, federal, local, and common laws and/or

l
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0. liability for natural resources damage arising out of the alleged violations; and

liability or claims based on the Defendant's failure to satisfy the requirements of`

this Consent Order.
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d.
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Nothing in this Consent Order is intended as a waiver, discharge, release, or covenant not

to sue for any claim or cause of"action, administmativqor judicial, civil or criminal, past or iili:w'e,

in law or in equity, which the State of Illinois or the Illinois EPA may have against any person, as

3
l8
1

defined by Section 3.3 I5 of the Act, 415 ILCS 5/3.315(2004),or entity other than the Defendant.

L. Retention of Jurisdiction

This Court shall retain jurisdiction of this matter for the purposes of interpreting and

3
g
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1
I

enforcing the terms and conditions of this Consent Order.

M. Modification of Consent Order
i
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The parties may, by mural written consent, extend any compliance dates or modify the

terms of this Consent Order without leave of court. A request for any modification shall be made

i
in writing and submitted to the contact persons identified in Section VIII.H.~ Any such request

shall be made by separate document, and shall not be submitted within any other report or

submittal required by this Consent Order. Any such agreed modification shall be in writing

signed by authorized representatives of each party, tiled with the court and incorporated into this

Consent Order by reference

EnforceMent of Consent Order

Upon the entry of this Consent Order, any party hereto,upon motion, may

reinstate these proceedings for the purpose of enforcing the terms and conditions Of this Consent

Order. This Consent Order is a binding and enforceable order of this Court and may be enforced

as such through any and all available means

Defendant agrees that notice of any subsequent proceeding to enforce this Consent
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~Order may be made by mail and waives any requirement of service of process.

0. Execution of Document

I

a
s
gy
l
;

This Order shall become effective only when executed by all parties and the Court. This

Order may be executed by the parties in one or more counterparts, all of which tdcen together,
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shall constitute one and the same instrument.
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WHEREFORE, the parties; by their representatives, enter into this Consent Order and

submit it to this Coui't that it may be approved and entered.

AGREED z

FOR TAB PLAINTIFF:

PEOPLE OF TI-IE STATE OF ILLINOIS
ex rel. LISA MADIGAN,
AttorneylGenera1 of the
State of Illinois .
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rMATTHEW J. DUNN, Chief

EnvironmentalEnforcement/
Asbestla§Litigation Division

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

s

BY:
L 4g

ROBERT 'A.
Chief Legal Counsel

W.
MESS[NA
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DATE:

Ikw r . \ »
CAZRKII

Environment Bureau
AssistantAttorney General

914p /0 *Iiv DATE: 5/44 07
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FOR THE DEFENDANT:

0

BY:

NORTHERN HILLS WATER 8.l:ld SEWER
COMPANY.
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FOR THE PLAINTIFF

PEOPLE OF THE STATE OF ILLINOIS
ex rel LISA MADIGAN
Attorney General of the
State of Illinois

MATTHEW J. DUNN, Chief
Environmental Enforcement/
Asbestos Litigation Division

LLL1no1s ENVIRQNMENTAL
PROTECTION AGENCY

BY BY
RO SEMARIE CAZEAU, Chief
Enviromnentd Bureau
Assistant Aitomey General

ROBERT A m;Ess1nA
ChiefLega1 Counsel

FOR THE DEFENDANT

NORTHERN HILLS WATER and SEWER ENTERED

Its fag/ana/ We-e - ttkWffnt

:/,85 /07

MQ 18, MLW
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STATE OF ILLINOIS

|LL|N()|5 C0MMER(;E COMMISSION

Galena Territory Utilities, Inc.

Petition for Issuance of Permanent
and Temporary Certificates of Public
Convenience and Necessity to
Provide Sanitary Sewer Collection
Disposal and Service to a Parcel in
Unincorporated Jo-Daviess County,
Illinois Pursuant to Section 8-406 of
the Illinois Public Utilities Act; and
for approval of a related contract.
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ORDER

By the Commission:

I . Procedural History

On July 22, 2005 Galena Territory Utilities, Inc. ("Petitioner" or "GTU") filed with
the Illinois Commerce Commission ("Commission"), a verified petition for a Certificate of
Public Convenience and Necessity pursuant to Section 8-406 of the Public Utilities Act
("Act"), to provide sanitary sewer service to a certain parcel in Jo-Daviess County,
Illinois. Galena Territory Utilities currently provides water and sanitary sewer public
utility service to approximately 2,058 water and 730 sewer customers in unincorporated
Jo-Daviess County, Illinois, commonly known as the Galena Territory. Galena Territory
Utilities is a public utility within the meaning of Section 5/3-105 of the Act, and is a
wholly-owned subsidiary of Utilities, Inc., which directly or through operating
subsidiaries, provides water and wastewater services to more than 280,000 customers
in 17 states, including approximately 17,400 customers in Illinois.

Petitioner has been requested to provide sanitary sewer service to an existing
condominium development known as Long follow Point in an area of unincorporated Jo-
Daviess County, Illinois, which is contiguous to and in the vicinity of the existing
certificated area of Galena Territory Utilities. The proposed service area consists of
approximately 2.95 acres and will contain no more than 71 condominium units. The
Petition requests a permanent certificate of service authority from the Commission
authorizing Petitioner to serve the parcel, under the standard rates, rules and
regulations that Galena TerritOry Utilities, Inc. has in effect. A temporary certificate of
service authority was issued to the Petitioner by the Commission on September 14
2005. There are no municipalities whose corporate boundaries lie within one and one
half miles of the property

before
On August 15, 2005 and December 7, 2005, pre-hearing conferences were held
a duly authorized Administrative Law Judge ("ALJ") of the Commission at.its
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offices in Springfield, Illinois. On April 17, 2006, an evidentiary hearing was held, and
appearances were entered on behalf of GTU and Commission Staff ("Staff"). GTU
presented the testimony of Steven Dif el, Regulatory Accountant for Petitioner. Staff
presented the testimony of Thomas Smith, Economic Analyst for the Commission, and
Michael Mcnally, Financial Analyst for the Commission. At the conclusion of the
hearing, the record was marked "Heard and Taken." A Proposed Order was sewed
upon the parties. Staff did not take exception to any of the substaritive.findings within
the Proposed Order and proposed some additional language to clarify the Commission's
findings and the factual basis for the findings. GTU indicated it had no objection to
Staff's additional clarifying language, and that the Company had agreed with Staff not to
oppose the adoption of the Proposed Order. Although GTU disagreed with the legal
arguments advanced by Staff in support of the penalty finding, GTU had determined any
further effort required to sustain its position would not be worthwhile.

ll. Applicable Statutory Authority

Section 8-406(b) of the Act provides, in relevant part:

No public ut i l i ty shall begin the construct ion of  any plant,
equipment, property or facility which is not in substitution of any
existing plant, equipment, property or facility or any extension or
alteration thereof or in addition thereto, unless and until it shall have
obtained from the Commission a certificate that public convenience
and necessity require such construction. Whenever after a hearing
the Commission determines that any new construction or the
transaction of any business by a public utility will promote the public
convenience and is necessary thereto, it shall have the power to
issue certif icates of public convenience and necessity. The
Commission shall determine that proposed construction will
promote the public convenience and necessity only if the utility
demonstrates: (1) that the proposed construction is necessary to
provide adequate, reliable, and efficient service to its customers
and is the least-cost means of satisfying the service needs of its
customers, (2) that the utility is capable of efficiently managing and
supervising the construction process and has taken sufficient action
to ensure adequate and efficient construction and supervision
thereof; and (3) that the utility is capable of ilnancing the proposed
construction without significant adverse financial consequences for
the utility or its customers

In addition to issues surrounding the issuance of the requested certificate. Staff has
also requested that a penalty be imposed upon GTU for providing service to an area
prior to obtaining a certificate to serve that area The relevant statutory provisions
regarding this issue are as follows

Section 5-202 provides that
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Any public utility, any corporation other than a public utility, or any
person acting as a public utility, that violates or fails to comply with
any provisions of this Act or that fails to obey, observe, or comply
with any order, decision, rule, regulation, direction, or requirement,
or any part or provision thereof, of the Commission, made or
issued under authority of this Act, in a case in which a penalty is
not otherwise provided for iN this Act, shall be subject to a civil
penalty imposed in the manner provided in Section 4-203. A small
public utility, as defined in subsection (b) of Section 4-502 of this
Act, is subject to a civil penalty of not less than $500 nor more
than $2,000 for each and every offense ....

... In case of a continuing violation, each day's continuance
thereof shall be a separate and distinct of fense, provided,
however, that the cumulative penalty for any continuing violation
shall not exceed $500,000, except in the case of a small utility, as
defined in subsection (b) of Section 4-502 of this Act, in which
case the cumulative penalty for any continuing violation shall not
exceed $35,000....

No penalties shall accrue under this provision until 15 days after
the mailing of a notice to such party or parties that they are in
violation of or have failed to comply with the Act or order, decision,
rule, regulation, direction, or requirement of the Commission or any
part or provision thereof, except that this notice provision shall not
apply when the violation was intentional.

Section 4-203 provides that:

All civil penalties established under this Act shall be assessed and
collected by the Commission. Except for the penalties Provided
under Section 2-202, civil penalties may be assessed only after
notice and opportunity to be heard. In determining the amount of
the penalty, the Commission shall consider the appropriateness of
the penalty to the size of the business of the public utility .. , the
gravity of the violation, and such other mitigating or aggravating
factors as the Commission may find to exist, and the good faith of
the public utility ... in attempting to achieve compliance after
notification of the violation

Uncontested Issues

A Certificate of Public Convenience and Necessity

Galena Territory Utilities' verified Petition states that sewer service within the
proposed service area had previously been provided by the Long follow Point Owners
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Association, Inc. (the "Association" or "LPOA"), which represents the property owners of
the condominiums and is exempt from Commission regulation as a mutual association
The waste water generated within the proposed service area had been collected by the
Association and had been sent to offsite holding tanks. From these holding tanks, the
waste water flow was then taken via sludge hauling trucks for disposal at a treatment
plant. Over the years, the holding tanks had greatly deteriorated, and the Illinois
Environmental Protection Agency had indicated this operation should be discontinued
and the holding tanks should be removed as soon as possible. As a result, the
Association had determined the best interests of its members would be served by
undertaking to construct the necessary facilities to interconnect with Galena Territory
Utilities' existing sewer utility system

Staff analyzed GTU's proposal in conjunction with the requirements of 8-406(b)
of the Act. Staff noted that no other utility was certificated to serve the proposed area
and that Staff was aware of no other sewer utilities that have interest or capacity to
serve the proposed area. Staff analyzed the construction of the sewer system facilities
and opined that GTU had properly and adequately managed the construction. It was
the opinion of Staff witnesses that there was a demonstrated need for sewer service in
the area, and that GTU could provide that service on a least cost basis. Staff witness
McNally testified that GTU is capable of financing the proposed construction without
significant adverse financial consequences for the utility or its customers, whether or not
the Commission adopts Staff's proposal to require GTU to refund a portion of the sewer
construction costs. Staff therefore recommended that the Commission grant GTU's
request for a Certificate of Public Convenience and Necessity

Rules and Regulations and Conditions of Service

Staff recommended that the Company be directed to update its sewer and water
rules consistent with Staff Exhibit 1.2, Rules, Regulations and Conditions of Service for
Sewer Operations, and Staff Exhibit 1.3, Rules, Regulations and Conditions of Service
for Water Gperations. The Petitioner accepted Staffs recommendation on this matter

IV. Contested Issues

A Refund of Sewer Construction Costs

staff Position

Staff proposes that GTU immediately refund one and one-half times the annual
(or 18 months of revenue) to the LPOA. (Staff Ex. 1.0, p. to) Staff alsorecommends
that GTU be required to use the guidelines as contained in ICC Staff Exhibit 1.2 for
purposes of making refunds to LPOA over the first ten years following the issuance of a
certificate in this Docket. (ld., at 14)

Staff notes that there are basically no codified sewer rules. However, Staff is of
the opinion that in the.recer\t past the Commission has used water rules as a guideline
for the regulation of sewer utilities. (ld., at 8) As a result, some sewer utilities have
rules that require investment by those utilities in contributed plant
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The rationale for the refund, which results in investment in plant by a utility, is
identifiable in basic ratemaking theory, under which utilities invest in assets to serve
customers, operate and maintain those assets, pay taxes, and accumulate funds
through the depreciation of assets in order that assets can be replaced when they are
worn out. (Id., at 9) Rates are then established to provide for the recovery of the
aforementioned costs, including a return on investment, from customers who are
receiving service. If a utility has no investment, the basic tenets of rate raking become
open to question. Specifically, if there is no investment, then there is no opportunity to
earn a return, no incentive to operate efficiently, and no assets to depreciate so that
funds might be accumulated for future replacement. In the instant docket, absent the
refunds advocated by Staff, the Company will have invested no funds in the plant at
issue. (ld., at 11)

Since no rules have been promulgated for the expansion of sewer plant, Staff
believes that the generic sewer rules developed from the Standards of Service for
Water Companies (83 Ill. Adm. Code Part 600) and particularly Service to New
Customers (83 Ill. Adm. Code 600.370) should be used as a guideline for sewer plant
expansions. (Staff  Ex. 1, p. 9) Water and sewer systems are similar and it is
reasonable to apply the same rules to the two systems. In Docket No. 00-0194, the
Commission stated that it has .. no difficulty interpreting Section 600.370(a) as also
pertaining to sewer supply plant  . . . (Order, p. 6, April 25, 2001) (ld., at 10) The
Commission's decision in this regard was challenged and was affirmed by the Third
Appellate Court, (See 331 Ill. App, ad 1030, 772 N.E.2d 390 (2002))

GTU Position:

GTU takes exception to Staffs position that GTU should refund to LPOA an
amount equal to 18 months revenue from operations, or $24,927, in exchange for the
contribution of the constructed lift station and sewer main to GTU. GTU is of the opinion
that to require this contribution would have the effect of increasing the total costs of
providing service, because customers will bear the additional cost of the return, interest
and taxes associated with the incremental plant investment. GTU further opines that to
implement Staff's proposal would fail to promote the public convenience, as required in
Section 8-406(b), as the lift station and main only serve one customer.

GTU also is of the opinion that this proposal to apply the water main extension
rule to the contribution of sewer facilities is unnecessary to promote the objectives
behind the Commission's water rule. GTU believes the main purpose of this water rule
is to protect the utility and its customers from paying for substantial investments in new
facilities that might not achieve expectations. This risk is not present in this situation, as
the risk had already been avoided when LPOA constructed and paid for the mains
necessary to connect to GTU's system, and proposed to contribute the facilities at no
cost. GTU also believes that the 10-year refund requirement used in the water rules is
not needed in this case, GTU notes that the possibility of any sale of the contributed
plant is extremely remote, as the nearest municipal facility is over 9 miles away. GTU
further notes that these contributed plant facilities constitute a relatively small portion of
GTU's total investment in utility plant, and GTU believes that imposition of this

5
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contribution rule is unnecessary to achieve the goal of having the utility provide efficient
utility service

GTU further notes that according to the testimony, the requested refund would
amount to about 40% of GTU's annual sewer income being paid to a single customer
As GTU notes that no utility can be compelled to provide service to customers outside
of its certificated area, to impose this large cost on GTU would strongly discourage any
utility from entertaining future requests by isolated customers who need utility service

Assessment of a Penalty for Providing Service Prior to Certification

Staff Position

Staff is of the position that GTU was providing service to LPOA prior to its
receiving a temporary certificate by the Interim Order in this Docket. (Staff Ex. 1.0, pp.
3-4) yet,it did not request a Certificate until it filed the Petition in the instant docket on
July 22, 2005. On August 8, 2005, Galena was notified in a letter from Staff counsel,
Vladan Milosevic that it had been brought to Staffs attention that Galena may have
been operating as a public utility for approximately 18 months without a Certificate from
the Commission. (See Staff Ex. 1.1) The letter also informed Galena that it may be
subject to penalties for violating the PUA. At the status hearing on August 15, 2005,
Staff made a statement into the record in which it articulated its concern about GTU
serving the proposed area since May of 2004 without a Certificate and recommending
that the Commission grant a Temporary Certificate. (See Tr., at 7-8) GTU received a
Temporary Certificate on September 14, 2005 authorizing it to provide service in the
proposed service area.

Staff recommends that the Commission impose a $1,000 penalty on GTU,
pursuant to its authority under Section 5-202 and 4-203 of the PUA, for operating within
the proposed service area prior to receiving a certificate of public convenience. (220
ILCS 5/5-202 and 4-203) Said operation without a certificate of public convenience and
necessity was in contravention of Section 8-406 of the PUA which prohibits utilities from
beginning construction of facilities without having obtained a certificate from the
Commission. (See 220 ILCS 5/8-406(b))

In making its recommendation Staf f  has taken into consideration the
requirements of Sections 5-202 and 4-203. The notice required by Section 5e202 was
provided by the letter from Staff Counsel mailed on August 8, 2005. The fifteen days
during which no penalty could accrue ran from August 8 through August 23. This left
the 20 days from August 24 until the Temporary Certificate was issued on September
14, 2005 for the penalty to accrue.

Section 4-502 of the Act defines a small public utility as one that "regularly
provides service to fewer than 7,500 customers." Galena currently has 2,058 water
customers and 730 sewer customers, bringing it within the penalty limitations for a small
utility. (Staff Ex. 1.0, p. 17)

6
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Section 4-203 of the Act provides 4 factors for the Commission to consider when
assessing a penalty: 1) the size of the business of the public utility, 2) the gravity of the
violation, 3) other mitigating or aggravating factors, and 4) the good faith demonstrated
in attempting to achieve compliance after notification of the violation. As discussed
above, Galena is a small utility. However, GTU is the subsidiary of Utilities Inc., which
is not a small utility as defined by Section 4-502 of the PUA. Utilities Inc. has 24
subsidiaries similar to Galena in Illinois, with 17,400 customers in the state. (Staff Ex.
1.0, p. 18) Utilities lnc. should be aware of the requirements of the Illinois Public
Utilities Act in regard to Certificates of Public Convenience and Necessity as it has
applied for and .received Certificates from the Commission in the past. GTU should be
expected to adhere to the requirements of the Act.

The fact that the Petitioner acknowledged its failure and brought its failure to the
attention of the Commission should be considered as a mitigating factor. (Staff Ex. 1.0,
p, 18) The fact that GTU received a Temporary Certificate within 37 days of receiving
the notice of violation is a demonstration of good faith. (Staff Ex. 1.0, p. 18-19) Finally,
the continuing nature of the violation of Section 5-202 should be considered. However,
Staff recommends that because of the foregoing mitigating factors it would not be
appropriate to fine the Petitioner on a daily basis. (ld.)

GTU errs in its reliance on Docket No. 02-0008 for the proposition that "neither
the Commission nor Staff considered the utility's provision of service prior to certification
to be a violation of the Act" (Galena IB, p. 8). The application for a certif icate of
convenience and necessity which formed the basis for Docket No. 02-0008 was filed
pursuant to a Settlement Agreement entered in Docket No. 00-0679. (See Commission
Order, p. 2, Docket No. 02-0008 (May 22, 2002)) The Procedural History in the Order
states, "The Company and Staff agreed that in light of the expedited schedule and the
fact that the Company is serving the two customers in the requested certificated area,
the issuance of a temporary Certificate is unnecessary." (ld., at 1) This discussion of
the procedural status of the docket is not the equivalent of a Staff position or a
Commission finding in a contested matter.

In order to understand the procedural history of Docket No. 02-0008, one may
review the procedural history of Docket No. 00-0679. In that docket, the City of
Columbia ("City") filed a complaint alleging that Illinois American Water Company
("lAWs") was providing water service outside its certif icated area. The parties
stipulated to the facts that IAWC was proving water service to two residences which
were outside of its certificated area and that the service connections for the two
residences were within IAWC's service area. The City argued that the point of usage
rather than the point of connection was determinative of whether IAWC needed a
certificate to serve the two residences. IAWC argued that the fact that the point of
connection and metering point were within its certificated areas was determinative of
whether IAWC need a certificate to provide service. The parties ultimately resolved
their controversy by a Settlement Agreement which required IAWC to request a
certificate of public convenience and necessity. There is no Commission Order ruling
on the issue as the Order entered reflects the Settlement Agreement Of the parties. It is
notable though that prior to the settlement by the parties, the Administrative Law Judge
("ALJ") had issued a Proposed Order (September 6, 2000), dismissing lAWs's

7
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arguments and concluding that IAWC had violated Section 8-406(b) of the Public
Utilities Act ("PUA") (220 ILCS 5/8-406(b)) by providing water service to residences
outside its certificated area. Staff notes that the Settlement Agreement, Briefs on
Exception and Reply Briefs on Exception were not filed and at the time the Commission
issued a Final Order, the issue was not contested. The Settlement Agreement reflects
the same position as adopted by the ALJ in the Proposed Order. The reasoning set
forth in the PropoSed Order is instructive and should be applied to this docket. Staff is
not aware of any other final CommissiOn order that directly addresses the issue.

GTU also argues that the Commission has permitted utilities to provide service
from a point within the existing service areas without requiring a certificate for the areas
benefiting from the service. The cases relied upon by Galena are inapposite to the
issues before the COmmission in this proceeding.

In VWII County Wafer Company, Docket No. 87-0353 (Dec. 22, 1987) Will
County's request for a certificate of public convenience and necessity was denied and
the Commission ordered Will County to provide water service on a wholesale basis and
to file appropriate rate tariffs with the Commission. At issue in that docket were both the
willingness or obligation of various entities to own the distribution lines and compliance
with a municipal ordinance. The resolution crafted by the Commission provided water
service as needed without running afoul of the municipal ordinance. Those facts are not
similar to the facts in the instant docket and no question has been raised as to legal
impediments or provision of service on a wholesale basis in this docket.

Similarly in Illinois American Water Company, Docket No, 96-0494 (June 11,
1997) the Petitioner requested Commission approval of a wholesale contract. Contrary
to the COmpany's argument, GTU's provision of service to LPOA is clearly
distinguishable from wholesale service as was provided in those dockets.

Finally, the Petitioner argued that it would be unfair to penalize the Company
based upon notice provided by a Commission employee rather than "having the notice
considered as an agenda item at a public meeting of the Commission." (Galena IB, p.
9) No legal authority is provided for this argument. Section 5-202 of the PUA does not
state that the Commission must consider the notice at a public meeting. (220 ILCS 5/5-
202) It simply provides for the mailing of 'a notice'. GTU does not deny that it received
a notice but seeks to impose a greater burden on the Commission than is required by
statute. Given the purpose of the notice .. notification of an entity that it is in violation of
a rule, order, decision, or requirement of the Commission .- time is of the essence in
sewing the notice so that the entity may bring itself into compliance immediately. The
notice, after all, is not the equivalent of a finding that an entity is in violation, it simply
provides the entity an opportunity to cure its violation before penalties may be
assessed. In this case, although GTU was notified that it may be in violation of Section
8-406, GTU did not bring itself into compliance within the 15 days provided by statute

No public utility may serve customers outside of its certificated area without
having first received a certificate of public convenience and necessity from the
Commission. None of GTU's arguments have demonstrated that it was not a public
utility providing utility service from May of 2004 until September 14, 2005, during which

8
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time it provided sewer service to LPOA without a certificate of public convenience and
necessity. GTU was notified August 8, 2005 that it may be in violation of the Act and
that it may be subject to penalties under Sections 5+202 and 4-203 of the Act. GTU
failed to bring itself into compliance with the Act until September 14, 2005 when an
Interim Order was granted in this proceeding granting it a temporary certificate of public
convenience and necessity. GTU should be assessed a $1 ,000.00 penalty which takes
into consideration Petitioner's status as a small utility, its cooperation with Staff, the
speed (37 days) with which it attained a temporary certificate, and its relationship with
Utilities Inc., which is not a small utility and which should be aware of the requirements
of the Public Utilities Act.

GTU Position:

GTU is of the opinion that they did not provide service prior to obtaining a
certificate of service authority. GTU bases this on the fact that the construction of the
new plant to extend the LPOA's sewer facilities to a connection point with GTU's
existing certificated service area was performed by LPOA at their expense. GTU notes
that the Commission has previously held, in Docket 95-0238, that LPOA, as a co-
operative, did not need a certificate to provide utility service. GTU takes the position
that they have only sought a certif icate because LPOA desires to transfer the
responsibility for maintaining and replacing the lift station and main extension to GTU,
and that ownership of these facilities will no_t be transferred to GTU unless and until the
Commission has entered a final order granting a permanent certificate of service
authority to GTU .

GTU interprets prior Commission orders for the proposition that a utility may
provide service to customers at a point within its currently certificated service area even
though the area benefiting from the service is located outside the certificated area.

GTU also objects to the notice of violation being given by a Staff attorney, rather
than having the issuance of a notice being considered at a public meeting of the
Commission. GTU is of the opinion that the power to issue a notice of a potential
violation should be a matter reserved to the Commission. GTU notes that when the
notice was issued by the Staff attorney, this Petition was already pending before the
Commission, and based on GTU's interpretation of other dockets, GTU had no reason
to know that their provision of service to LPOA was in violation of the Act.

v. Commission Analysis and Conclusion

The Commission first notes that the parties are in agreement that a Certificate of
Public Convenience and Necessity should be issued to GTU to provide service to the
Longhollow Point Condominiums, located in the area described in Exhibit A to the
Petition. It appears that the subject property is in need of sewer services, having been
informed by the Illinois EPA to cease their prior method of handling sewage, that
Petitioner swell situated to handle service for the subject area, and there appear to be
no municipal facilities closer than 9 miles to the subject area
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The parties are also in agreement that the Petitioner will adopt new water and
sewer rules, in conformity with Staff Exhibits 1.2 and 1.3

The two issues on which the parties have disagreement, are first whether GTU
should be required to make refunds to LPOA for a portion of the contributed plant
constructed by LPOA, and second, whether GTU should be fined for providing service
to an area outside their certificated area prior to receiving a new certificate from the
Commission

The Commission first notes that it appears the parties are in agreement that
there are no codified sewer rules in use that would aid in the determination of this
matter. Staff urges the Commission to use the water rules to aid in determining this
matter. as discussed in Docket 00-0194. To use the aforementioned water rules in this
matter, GTU would be required to make a refund to LPOA for the contributed plant in
the amount of $24,927, which GTU notes would amount to approximately 40% of the
Petitioner's annual income. Under the sewer rules that Petitioner appears to be
operating under at the present time, no contribution to capital would be required. The
Commission notes that upon adoption of the updated water and sewer rules, this issue
should not be in question in any dockets in the future

Staff notes that the revenue received by GTU for services rendered to LPOA
would not have been considered in GTU's most recent rate case. and therefore Staff
believes that all this revenue should be available for investment in the main extension
GTU believes the testimony shows that to accept Staffs proposal would have the
negative effect of increasing the cost to provide service, and would have a chilling effect
on any future requests for small expansions to serve a single or a very few customers

The Commission, in this hopefully unique situation, is disinclined to require a
contribution to capital from GTU as requested by Staff. We note that under the sewer
rules in effect for GTU at the time of the construction. unlike the new rules to be
adopted, no contribution is contemplated. The Commission also notes that in this
situation, LPOA was under a mandate from the Illinois EPA to remedy their sewer
treatment situation, which they were able to do with the assistance of GTU. The
construction of the lift station and sewer main were undertaken by LPOA, and the
agreement between LPOA and GTU contemplates the facilities being given to GTU
upon a certificate being issued. While we recognize that GTU will be receiving these
facilities at a zero cost, this does not appear to give GTU any incentive to provide sub
standard service, nor the opportunity to seek a windfall in the future. While this
arrangement appears to have been structured differently than most additions to plant
with construction being handled by the customer in a service area in which the utility is
not certif icated, it is the hope of the Commission that this was done to ease the
environmental burdens of the condominium association, and not an attempt to
circumvent the Commission rules and regulations. The Commission further notes that
the best time to resolve the issue of refunds is prior to the issuance of a Certificate and
prior to the beginning of construction. It is unfortunate that in this case the Company
agreed to provide service andthat construction was begun prior to the Commission's
authorization being granted

10
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On the issue of a penalty to be assessed for providing service prior to
certification, it appears clear to the Commission that GTU was in fact providing utility
services to an area outside of the Petitioner's certificated area of service. The
Commission is also satisfied that the notice provided by Staff Attorney Milosevic was in
compliance with the rules, and that this notice entitled GTU to a 15 day period in which
to bring themselves into compliance. While GTU argues that a utility is entitled to
provide service to a customer outside their certificated area, we agree with the position
of Staff that the cases relied upon by GTU do not stand for this proposition. The
Commission is also in agreement with Staff regarding the mitigating factors present in
this matter, but we also note that GTU apparently provided services to LPOA for
approximately 16 months Prior to obtaining an interim certificate of service authority.
The Commission is ofthe opinion that the recommended time of $1,000.00 is
appropriate in this matter.

I

VI. Finding and Ordering Paragraphs:

The Commission, after reviewing the entire record and being fully advised in the
premises, is of the opinion and finds that:

(1) Galena Territory utilities, Inc. is a public utility engaged in the business of
furnishing water and sanitary sewer service to the public in portions of the
State of Illinois and is a public utility within the meaning of Section 3-105
of the Public Utilities Act,

(2) the Commission has jurisdiction over the Petitioner and of the subject
matter herein,

(3) the recitals of fact set forth in the prefatory portion of this Order are
supported by the record and are hereby adopted as findings of fact,

(4) a Certificate of Public Convenience and Necessity should be issued to
Petitioner for the provision of sanitary sewer service to the area described
in Exhibit A to the Petition,

(5) Petitioner should, within 30 days after entry of this Order, file tariffs
implementing Rules, Regulations and Conditions of Service substantially
consistent with Staff Exhibits 1.2 and 1.3, with an effective date of not less
than thirty working days after the date of filing for service rendered on and
after their effective date, with individual tariff sheets corrected within that
time period if necessary,

(6) The Commission rejects Staff's recommendations for an initial refund and
for possible future refunds of sewer construction cost, and

(7) Petitioner shall, pursuant to Section 5-202 of the Public Utility Act, pay a
fine of $1,000, which amount shall be paid to the Illinois COmmerce
Commission within 30 days of the entry of this Order.

11
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IT IS THEREFORE ORDERED that, pursuant to Section 8-406(e) of the Public
Utilities Act, a Certificate of Public Convenience and Necessity is hereby granted to
Galena Territory Utilities, Inc., to provide sanitary sewer service to the areas described
in the attachment to the verified petition filed in this docket.

IT IS FURTHER ORDERED that the Certificate of Public Convenience and
Necessity hereinabove granted shall be the following:

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY

IT IS HEREBY CERTIFIED that the public convenience and
necessity require that Galena Territory Utilities, Inc. provide sanitary sewer
service to the area described in Exhibit A to the verified petition filed in this
docket.

IT IS FURTHER ORDERED that Galena Territory Utilities, Inc. shall serve such
customers under the standard rates, rules and regulations that Galena Territory Utilities,
Inc. has in effect.

IT IS FURTHER ORDERED that within 30 days after entry of this Order, Galena
Territory Utilities, Inc. shall file tariffs implementing Rules, Regulations and Conditions of
Service substantially consistent with Staff Exhibits 1.2 and 1_2;with an effective date of
not less than thirty (30) working days after the date of filing, for service rendered on and
after their effective date, with individual tariff sheets to be corrected within that time
period if necessary.

IT IS FURTHER ORDERED that pursuant to Section 5-202 of the Public Utilities
Act, Galena Territory Utilities is hereby assessed a fine in the amount of $1,000.00, said
fine ~to be paid by check made out to the Illinois Commerce Commission and delivered
to the . Financial information Section of the Commission's Administrative Services
Division within thirty (30) days of the entry of this Order.

IT IS FURTHER ORDERED that Galena Territories Utilities, Inc. shall file with the
Commission's Chief Clerk a certification attesting that the Company has paid the
ordered fine. said certification is to be filed under Docket No. 05-0452, served upon the
parties to this docket and a copy is to be provided to the Manager of the Commission's
Water Department within thirty (30) days of the entry of this Order.

IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject
to the Administrative Review Law.

By Order of the Commission this 30"' day of August, 2006

(SIGNED) CHARLES E. BOX

Chairman
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4 :LN T88 criicurr comer For
Lara: COUNTY,

nnnérsxrutra JUDICIAL DISTRICT
ILLINOIS

p30238 OF T143 STATE .OF I:,L1noIs
ex rel. LISA MADIGAN, Attorney
General of the .State 0f.j Illinois,

Plaintiff I
No . 05 CH 1009

•

a nWATER COMPANY,
¢0;-p0ration,

)
)
)
)
)
)
)
)

Illinois )
)
1
)

\w,l3 \®
Defendant . .ll\. 'l 2183\35

CONSENT ORDER
r

Plaint i f f  I PEOPLE oF STATE OF 1LL1no1s , ex re l . LISA'

Mnxazm, Attorney General of the Striate of I1.1:lnois.=, the  I l l i no i s

Environmental protection Agency (."I l l inois EPA") , and Defendant ,

Charmer Water Company., .have agreed CO the making o f this Consent

Order `and submit i t: Tb this Gburt for approval . The parties
4

agree that: the statement of. fadté cohtained~ herein répreaents a.

of.. the éVidéncé' acid tgrspitnpigxy which would hefair- sf

introduced by the parties' :a trial were held.. The Parties

fur'ther'st§ipulate that this. statement of facts is made 'and

agreed upon for . : oss of̀  =e§1:1=1erne¢"iiiT'?»"ri3f";?"'38?§d that neither the

fa6t tlxap; a Party bag e1:£térecI imp; thy crosser: Greer; nor '84-iY
0

of the .f.aci;l8 st:i,pu1°a1:ed l:j.;e;:e:i;n,. shall be introduced into

evidenriée in any Q1:h.ér. proceeding régardiimg lief Qlairrfa asserted

in .1318 Qévinlgiiic -e=¢.s=¢p1= as Qizherwide prafxrided, heurein-

I
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court approves and -enters this Consent Qr8er,'- Defendant agrees

to be bound by "the .Consent Qriier and not. to cantzest its validity.

in any subsequent proceeding to implement or. enforce its terms .
4

However , it= is the iNf-ent of Ehe parties to. this Consent order

tzhali it be a filial. j-udguyemité Qr the. merits .of this mat1;er',

subject \;o the p r̀6v3:8ions of .Sec3:.ion. vI1I.K ("ReJ,éas.e -from

Liabil ity" ) and Section VIIIJVI ("Modification .of Consent

Grderf ) s

Jimrsnxcrrmon

This Coitrt, has jurisd;{c'u1on of the subject: ulattér Herein
o and-.Cf the parties ~coi18énE5;ng h.e:i:el;o pursuant to. the I11iHoi8

EnvirOnuaennal. Pr6tect.ion Act' ("A<;»t:*) I 415. ILCS 5/1 et: seq.

(2002) 0 a

re. .AuTHoRizATion v

The undersigned r.ep;ceser1iiat:Lves for  each Party certify that

they are fully authorized bY the partly whom l2h€Y represent t o

enter into the rems aired .Conditicbns of this Consent; Or.der and t;o

legally bind them xi

G

s
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S:rA'rEM1an*r GF FACTS

Parties

. 9 On. June 24, 2005, a ComplaiNt was filed `on behalf of

the 1Pleop1e. of. the State cf- Illinois by Lisa, Madigan, At tzorney

General of the .State of Il l inois , other own motion .and upon the

pursuant Te SectiCm .42(d) and (e)request .o f the Illinois-s= BPA,

415 :Les 5.742 (d)o f  t h e  A c t ; , and (e) against: the DefendaNt .

0 The .Illinois EPA is an .admini'a.tlrative agency of. the

State  pf  I l l i no i s , the Act, fl15created pursuaxtz to Section 4 of. . .

ILCS 5/4..

u At all times relevant to the Ccarrrplaint, Defendant

9 Was and island Illinois Corpcsratélbn that is authorized. to ¢

tranaaét. business in the State Of ]E1.1.inC>i.3 •

site Déscriptsioh

At. all tiTIIeQ 'relewrann ka the cwplains:9 Defendant

nwnea .anti 'Qp,e;1a'-sed. a p11b1 water supply ( PWS ) lQ9:ts==d Iigrth.

of Gurney northeast. Lake' TCou.ui;y, Illinois ( " facility" or

"ks i&é")

. . i =The~C1'Iafmar pos..di.s.\:r:Lbunion' 1ByB'bém .ddhSi-Eta. of nab

anal10 wells and ¢Pi1¢11!Il8¥i'iC Btoragé -of 9pprQ8r=ima1iel3r éélvéxi

'thousand fi've~h1md;:ed .(7,.5.00) =9Hll'Qns .

• ~2l!he. 'dharmalr PWS currently 'obtains water by puulrping

ifrcsrn two wells . wells -#1 #2 have; natural-. `£1uOr:L=3e,. and the,

6

A.

B

2

1

1.

3

2

3

3

I
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¢

water from. both wells iS 1iréa€¢d with Sodium hypochlorite and

therm the treated Water is .distributed tbrqughout the

distribution .sys;;em..

9 Ort November..21I 2003, the Illinois EPA inspected the

Chalrlilar PWS- and discovered that a 'hydropneumatic storage tank

had' been re_p1é1ced withwt pbtaining an .I11iné»:L.s. EPA°i8s8.1ed

.construet§:L6N Peacmit .

¢ Allegations of Non-=Goump1:i;anc:e

Pla'i1it'iiff .contends 'that the Defendant has violated the'

I l l i N o i s  P o l  l o t i o n  C O n t r o l.falloWing Pfoviisidns of the Act:.,

(~a¢ara~»~ Public water supply TiegUlationé , and. the

Il.1inois;"8pA. :B11b]l:i.c Walker 'Supply Regulations :

Count I :

4

4

O

CouNt: II :

'FAILURE :ro oBit:Arn A cons'rRuc4rJ:Qn.
PERMIT: Violation of Section 1.5.(€=i) -of
the Mn., 415 "ILcs~ 5/15 (a) (2~oo2.) .,
Section 602.191 Ia)- of she Board. Buhlic-
Wdter supply .RBgul8lt:iQns, .8s= Ill- ,.Ad\n~
code 602-101-Ca) , and 'se¢=1:iL,>n. 6~sz..1o1.(a)
.of ire rllinpi8- A public we¢=er-~ Supply
=R§giiil§t:ion5., 35 Ill. Code-
.-652 .101.(a) z

o1aE:nn:rInG= WITHOUT A P8RMTT: Via1'at'itan
of Section 18.(a) (2) and (3) 'of- the.Aet
415 .II;ir8s ANa(-d) (2). and 'sou .(2nQ'2l i and
Section 602 .102 of 'the Boéfd Public
mater Svpp1y° Regulations., .35 111. Adm
C6de= a02,=. 102

AdzMiéNigh .of ViQ1.atiions

c

Boarvi

4

The .nef-.en.damn represents nm: .in Qhas emuerea ii'1to~ :his
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ConSent Order' for the .Pi:u:po'se of settling and compromising

disputed. claims withdutz havixqlg tab iN¢i1r the ehqieirSe .of cont:-gated

l i t i g a t i o n . 'By eruiering ilitn this consent: order and complying

with '  i t s  te rms the Defendant does not aff ia';mait.iVely limit the

'allegations of .v:i;dlation 'within the.comp1aint and referenced
»

Within' Sectibzi .III.c iiéfein Md this Censerit order shall not be

interpreted as include Bach admission.

APPLICABILITY

This .Consent Order shall apply to and be hiiicliNg 'upgm .the

.iiilainniff and the beiendant-, 'anil:any officer, d i r e c t o r , agent,

cm: employee of t:heDefendant~, as well as a1;yysuc:cesaors or

'assigns of the Defendaxn;,. The Deféndairrt waives as a defense to

'guy enforserriént action taken 'ptlrsuainz to this 1C6p;sé1it Greer the

f a i l u re of  any of  i ts  bf f iceré, d;Lrect:c»rs, agents i &mplQyees or

4successors or assigns to take. ouch. f act.2Lon~ .as 'shall he :required I

'to .comply with the provzWiohs- of this Consent bOrder;

No change in ownership., corpora te  s ta tus  or  opera tor  o f  the

f;;8=?.€8il.itY 'ball .in qizyf way 8liier. i;he reejpDi1Bibil:iLt:&es Qr the

Defendant under this Consent; Order.. In the event of any.

cénveyaxiee Ur; .tit;lge , éa=setnent Br cithérié 5ii118J.ére8t'.. ebb., the f'ai:i.l illy,

1;he= DéEé&Hai'it shaL].1 Cdhtfinue to be bound by and reruain l i a b l e

bi rperinrltxaNée Qr. =81I ,:o1i>1i9@1=i°nH .wtxden t-his Cons¢ni: Greer .- I n

v.appropriate ¢ir¢urt\8liance8~» however , the Deféndmt and a iproposjed 1

B.

TV;

5



purchaser or operator of Qzhe .facility May. jointly request, ~and

the P l a i n t i f f , in i ts diaci 'etion., ma consider modification of

this Consent Orders to Qbligate the proposed purchaser or

dpefatzor to carry out future- requirements -of this Consent Order

i n place of, or in addition' to, the Defendant .

c . In the befit that the Defendant préposés to -sell or

transfer any rea l prppertgy operations subj act t:o this Consent

Orcier I the Defendant 8h811 notify the Plaint i f f  30 days pr i or t o

the ccpnveyalinice. of title", ownership or .other interest, including

'a leasehold' intérjzeét in thevfacilfty or a Portion. thereof. The

Defendant shall make the p;;'ospec1;:iLve plgrdhaaer or sue¢essor'-'s'

.compliance with thi~a, Consent Order a condition of any such sale

or transfer and shall provide a copy of, th i s Consent Order to

This .pt1o8ri.sion. does n¢h= relieveany such .successor in 8.n\:érest .

the Defendant' frorti. compliance. with any regUlation requirement

regariiing. not i ce and transfer of applicatjler facility ¢errnit:s .

v. co14:Q1:.:rAncE WITH OTHER Laws REGULATIONS

This Consent Oacéiezs in no ~way= 'affects the-~reaponsib:L1it:ies .bf. the

Defendant to comply with orgy; fisher federal ~,

pr acegxnarions.; .ing1.udihg. but ppr 1i;uix:é&:1 t¢~ the Acc, and the

state or local  laws

.Board RegulatioNs., as 111. A¢;1m. ctzde, Subtitles A through H.

The .12»B11t.i¢s agree iihair the verge Q£ ==in3r= action- couumsnced Rio...

6

y
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'enfarcament :of tzhé rems. and cohdiizibnsxcif this Con.Be1it:. Order

the. circuit court for the' -Purpoéep of :i.nterpre1:lati.on and'

prpwpisiohs 'of this Consent- Order fsliall ~be severable ,

shall be in  the 'c i r cu i t  Cour t  o f  Lake County ,  . I l l ino is . .

unenforceable ,

anY provision be declared .by a. 'Cdtirt Of .compet.en.t jurisdiction

to  be incons is tent  w ith  s ta te or  federa l  law;

and etfed: .

been given,

being advised..in

subject: matter,

A.

r e l i e f  app rop r ia te :

It  is  the in tent .  o f  the '  P la in t i f f  and  Defendant  than the

This Court, 'having jurisdiction :over the parties 'arid

IT is =1ISRBBY oxmznsn, ADJUDGED nzcinznrn

the Court having considered the st ipulated facts élha

-the rema in ing  c lauses  . sha l l  rema in in  fu l l  fo rce

the parties haviNg appea:i:'ed,

1-.he

VIII •

fpremi seer

VII. s2v8R;AB1L1'ry

QRDBR

this Court. f inds the

due notice halving

and thereftrre

f al lowing'

aha .should

r

• The De'fé1t\~dér1ii shall pay- a civil .penalty of..Five

ThoUsantl Doilara £85/006.00) Payment shall be tendered at. time

of "é1'itJ:y Q88 the c;d;£8ent order .

I56Ii€Y :C51'<:1€'<IT»

Dr! e1es8:1i&:onik:.. £61183 ktédéfer, .5pQ8iyable to. the mlllinqsiis- .--EPA 2fbr

v

1
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..Ida1i;t-i=fi¢a1:i0n ,NuMbers .(.~ S'EIn~) ,

and Shall be sent by first: class mail,

deposit

that -complies with the Lake CouJ1§;y,

electronic funds transfer,

of the certified check,

funds transfer and any traliismittail.. letter Bha l l  be sent' Tm'

.County I

requi-rements for placement of

Q

=Fu1:u:l:e ~C!o1nqgp1iance~

Qu

into

I l l inoiS

The name,

Defendant' 811311 obta in  .a v a r i a n c e  f r o m  t h e  L a k e .

the Environmental Protection Trust

S.t;¢pheh. J; Sylvester
IASs : i8 tant  A t torney  Genera l
Environmental Bureau
188 West Randolph St.. I .20394 F1OOI."
Chicago, Illinois 60601

Illinois. Environmental .Protection Agency
Fi~ cal Services. °
1021 north.Grand Avenue 'East
p.o. Box 1-9276
Sprin§fie1d, IL 62794-9276

zc5ni1*1g. But back .requirements or an easement.

Case number and the Defendant:'s Federal

the certified check or money order

Money order or record of electronic

and delivered to :

its 'hydropueumatic stozrzage

I1linoi8

u n l e s s  s u b m i t t e d  b Y

3 6 2 5 8 9 1 0 4  Sh a l l

zoning set. back

Fund

8

( VqEPTFN )

¢

A. copy
4

. O If 115" o."1; 1 ébtal' s .. a=f v̀ a:i:'iai1:'ie firm 11aJ£é

Cauntjn, I l?- i40i ;s  éédihs Bet;  hack r iequigremenbs Qt '  an easeménr

. Thai; cowlgies with the Lake: County, Illinois zoning set .back

4

l.

B.

3

1.

a .

8

I
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'fé:ll.s~ "to obtain a var:IEai1ce =from the , e..

hat

°°f i1=8- 1iy3i36p1f1éu1i1a1=i<= .swage =1=. .J _9ré1mii;.

sffai;'18 EPA far ,ai2¢mi§:..- 1" 'iz

the Lake County,

Défentlant shall :

thaw .wiigtihin 45 days df sudh" receipt , .Qgf_endant:.

If -Within .90 days of entry o f

I l l i i i o i

the Consent

z o N i N g  8 :  b a c k

fox?

inunecliately, .but no1at:ez:° than 7 days,

Contact the Plaintiff' and set a meeting between the parties

1.~§bi'd;[§¢1iaB la1teriiat:Ei.v" 'acztioiié to be ti'a;ken .by Defendant to

ggi.Eh "=1ihB 5 .t.e:I:ms. bf this cbneenti Qgcdér .

'-within . 30 days. of'.themeeting Rh

plaintiff required in Section v1II.8.2.b.i. above , Defendant;

submit .to Plaintiff f o r review and approval., a p lan  to

i!='5.l.p11bli<= ~Bui>p1y into ¢oywPlian¢=e with His

app1it'iabl¢ laws ..2fe}gu1é1tiona. 3

. ..P1aint»iff. disapproves De.fedElaint '. s. ~p1an.. tab

bring..its .public water supply into c:on1p1:l.a.1ice with all

app1̀ iQ 1E ;1.éiiws F=L4§'i= mésul actions . Defendant: ghalll, Within thirtY

fiwv-~d'ayb°.Raf :receiving .filch disapproval not if:i;g:ati~iLon from

plaintoff, .submit 'to P1a:'i;ntiff a revised r~§1.an r .whichB.aniBfies

P1;3inti fs,blijecéitbns .i5o~. DefendanE°4 s :pr*i.8;4 -._

Shall

r

b.

I

i .

up

9

0
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Within 120 iday8. ifrbm .the issuaNce of applicable

§éiEi1f:I.=1ié.,... =:I;i1§;.*1l.1;lding ,the '?5QnslErueti6n ̀ :bermit from the Il°1:i.rI6is 'ERA

and any . 0t.11&.r8 Pa . . t s ieqxlired to relocate Defendai1t:'s

:1 35.~ .8. ... /...» ;:.= :.1':°=: xi "2. . -. . . : -- . Shal l  i r i nane§§ana

&t:ifri§Zl;é.Ee'=l;he. its l'i'y7dropi21e111iiati.b storage .EanJ6' ah

.éi(icQrdiriQ.."lt6»*=ii1ie  ̀-Eeir.'ius .of. t h e I l l i n o i s .EPA is.sUe4i

t2C>n9trUc:t:i on permit

gif cdtinpléting the relocation .of .81.88

='§9.tO1ia9€ .12 =a1?Qv¢ grdund9 Defendant: Shall apply

Ei5"aishé. ERA; for an bpetaji ing Perms it r d : the. operation~,C>f

its hydropneumat,i'c .Storage I. tank . All actions required to' be

Eéfiiileted. under '  paragraphs 3  and 4  :o f  th i s  Sect i on  v I11 .8 . . shal l

be completed wi thin No Mare than 127 waifs after the issuance Qr

all apP1 ic§i15l€ permits, iJ:1c.1u.d,i.ng the Qonstruction permit: f em

:;E'1=1 i1;;o§:i;8 43?-4 .89¢15: p ¢ r H \ i t . s required to .reléczate

88l£e1=fa§i1ci1:L¢-=e§1yaa§<>pn;euia:a151c é i b o v é  g r o u n d 4.Final .c¢mp1iaiic§e

na*.:e~)

the .issuance of the operating permit. `reqL1iréd~ by

SéQ!1:5§68= van.; .-3 .4 ,dbDye, Defendant . éhlall at: a l l times= .operate the

POS-` iii; !8¢II!Pl.1La1';c:e. with the. t.e1'mBf Bill conduit icons of ouch

Permit

f..£ . t ] , i é ;? ' . ; ;é§ iNi6 i1.  of .  Defendant  r i t  w i l l  b e  u n a b l e  t o

complete .t8if§ .vib.:ck .rieq1-1i=i==ed in P8raigfépli 3 of this? JL3ect:iori

6

10



bilge :cé§§.1irei:ienta. of this Section ilII1..B by the

66 P£d¥&'.*~' 9 a~'fi§3Qtteii. reégiéét tie i:i'ie"3E1liix§o3.s EPA

slessrintivn.

Vit.iI.;B.. ,--;;>éfeNdax;1;~ request

before

the Office of the Attorney General no later than 30 days

the ~.Fi11al ccamplianée. 1Dat.e..

Ana (2)

with

demonstrating bhat< Defendant has*

Buppwrfing

. j_8 unable

The request shall provide an

exteNsion .of no more

»f ac:t:s,

to com;§Iet e.

(1)

.acted ding. Eli°i.:i.gence P.erforni;i.zig .̀ the .req1ii:l:e1i'leht.s QE t1=i8:s

.Section YIII..B .he;r:ein. The .I'11ii-loib EPA; anal1l°= approve or. duchy

the "re@e;Bii- -The =I11in6ié».3pA may delnqr thei.reque°sli £Qr

3§:?é1:Jé8:I§iQn;l.,E thE=. Defer t. has failedgtO demon8t:ratte that its has

actéii with-c'[ue diligence id performing the réquirernents o.f this

Section VIIIL. B herein . Failhreby Defendant. to1Co@ly with this

ndtifvé Jiefil-1ir€¥H@11*? shall preclude Defendahli from 'Obt;ainin9. an

=¢xt¢t1éion .~.of.tinie under this Paragraph. 6 of. se¢1:i<;>n. VIII .8.

St:;I.p3a{l,ated Penalties

If: the Defendant fails to .complete any ~act:iviLy or

f a i l s to comply -with any reB1=~0I1S¢. or =:ep¢rtin9~ req~u=1re1nenf by

gh¢da;e SP.ér:§i,tie<;81i in S.ection .vIII.8. of this Cionsetiiz. Or61e1<..» the.

Deféndént shall provide notice' to Ethe. -Plaintiff. of .each Eailure

to comply with this :Consent .Order. In  addi t ion, the 'befehdaizt

shall pay to ume, Plaintiff., for payment: into' the EPTF

c .

1 .

s
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-Stipulated penalties per violation for eagh day of violation in

the amOunt of $100.00 until such time that. qbmpliapce is

achieved .

2. Following the Plaintiff 's determination that Ehe

Defendant .bas failed to complete performance of any took o r

Other pcrnian o f work I failed to provide required SUbMittal ,

i n c lud ing any repor t o r l ' . \ o t i f i c a t ion ,  P la in t i f f may make

demanii for s t ipu la ted  pena l t i e s upon Defendant for

noncompliance with this consent. Order . Failure by the' Plaintiff

'to quake this demand shall not ~ré1ievg.e the Defendant' of the

obligation to P€=\Y .stipulated penalties.

3~. A11 Penalties .owed the Plaintiff under. this section of

this Consent Order that "have not been paid 'shall be payable

within thirty (30)' days of the date. the Défénéiant lmqaws or

ghguld have known of its noncompliance Wish a§riy°lprOVi.S;icE§n QS

this ConseNt. Order,

A11 stipulated .penalties 'shall ~be paid by

.certified check, money .order 'or electronic fi.;t1¢18 tirénéfegq,

4. a .

payable to .!;he. Illiilpis EPA for dap¢sit in liQ the EPTE and shall

be=semi fly .-.first glass mail. unless submitted by :electronic

funds transfer, and delivered to

Iliindis EI18 ii'bnlménta.1 P:EQ1;.éQt5ib1; Agépgy
Fiscal Searxrices
1021 Nbtth Gravid. Avenue east

0 a

12
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p.o. Box 19276
Springfield, I1lih6is 62794-9276

The name and number of the case and the

Defendant's~ FEIN shall appear on the face of the check.. copy

o f  the  c e r t i f i ed  check ,  Rodney  o r de r  A r  r e co r d  o f  e l e c t r on i c

funds  t r an s fe r  and  any  t r an sm i t ta l  l e t t e r  sha l l  be  s en t :  ' t o

Stephen ~J. Sylvester
Ass:Ls.tant Attorney General
Environmental Bureau
188 West: .Raridcilph St: to'" Floor
Chicago, Il l inois 60601

The stipulated peilaltie8 shall be~ enforceable- bY the

pi airitiiff and shall be in 'avail=~iQn t o , . and shall not ~pre¢ use

the use of. any othéi' remedies 61" sanctions arising from the

f a i l u r e  to  comp ly  w i th  th i s  Consen t  O rde r

Interest on pe n a l t i e s

Pursuant to SectiOn. 42 lg) of the ACE.; 415 ILCS

5/42(9) I intieresq; Shal l aCcitue i n any penal ty amount: owed by the

Defendant rcpt paid within the time. preB¢r3;bed herein.. at the

niahcinnam rate allovzéble under Section 1003..(a) :of the Il l inois

Income Tax Act., 35. 1Lcs 5/-1003(a) (2002)

Intérégt ¢;;. uizpaid Qengjaltieé éhajll 99141 to; a?=<=rii¢

from £1=ié=.data such.aJ§e due and. continue rd -accrue' to the date

f u l l .  P aymen t  i s  r e ce i ved  by  the  I l l i n o i s  BPA

Where partial -payment :Ls made on any penalty amount

13
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that is due , such .partial Parent shall he first applied Tb any

interest On unpaid..penalties when owing I

4. All interest o n penalties owed the Plaintiff shall be

paid,by certified check, money order o r electronic funds

transfer payable to the Illinois EPA for deposit in the EPTF and

hail be submitted. by' first; class mail u1a1ess"submit3t.ed. by o

elecxtzroxiic funds transfer, and .delivered toz

Illinois Environmental Protection Agency
Fiscal Services
1021. Ndrtzh GranélAvenue East;
p.o.. Box 19275
sp'r£ngfie1a, J;1;5.r;o18 62794.-9276

The name-, case number, arid the Defendarlt'a FEIN shall

'appear on the face of the certified check of* money" Qrdéi:--.

copy of the certified. check, moNey order or record of electronic

funds ,transfer and an? transittztal letter shall be sent t.o i

Stephen J . Sylvester
Aseieténi: Atiiiozqbey. General
Environmental Bureau
188 West Randolph ,St. , 26"" Floor
..Chic;igo, Illinois' 60601

I

E . Future Use

NOt vi thstianding 81'1Y other..language inf .Cons ant? Girdéf .to

.1:ne= c.onta:=a:i:§r , and • ¢QIi9iéiérat i:Qn of the. mutual p1:ouLi'aee; andi i i

condftiéNa contained in this Consent: Order,

Release from Liability contained Section 'viii .K,~ below,

1inc1udii;ng the

A



n

Defendant hereby agréés that: this Consent Order may be used

agéiinst the Defendant i n any sUbsequent enforcement action o r

permit proceeding :as proof of a past: adjudication of v io la t ion

of the Act and the Board Regulations promulgated. thereunder for

-all vio la t ions  a l leged in the Complaint in this matter, for

purpose e s of Section 39 (a) and (i) and/or 42 (h)" of the Act, 415

ILCS 5/39 (as and cl.) and/or 5/4.2 (h) Further, DefeNdant agrees

to Waive in ~aI1y 'subsequent enforcement aCtion, any right; to

contest Whether these alleged violations were adjudicated .
a

F.» Force Majeure

For -the Purposes of this conserit Order,

'is an eVent: 'arising solely beyond the control .of the Defendant ,

force ~maj~eure

which prevents toge timely p.e8cfo::ruanc'e of any of the .requirements

of this Consent. Order .. For purposes of this Consent order force

majetlre Shall "include, but is not limited rd, eVents such Gs

floods, fires ,_ -torhadges, Cather natural disasters., .and .labor

disp3,1t.es b§YQ11d. the Jzéasoxxable control of the Defendant".

WhenI i n the 'opinion of the Defendant, a force majeUre

event .bccurzs which causes or may cause a .delay :Bri the

perfcvriilaiice of any Qff the requirements of . @1118 Consent. Qrder.

the Défféndiiiit Bhall' 917411113 notify the-Plaintiff within forty

eight c4a')1 hours of the occurrence. Writzten. notice Biiall be

given to the. -p1.a~ini=iff.. as IBDOII- as 'practicabl¢.-~ .-bu't= No later j;ha1j;

21.
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ten (10)~ calendar days after the claimed occurrence.

-3. Failure by' the. Defendant to comply with the ndti6:e

'requirements of. the preceding paragraph Shall render. this

Section vI1I.F voidable by the Plaintiff as .t:o. the specific

event: for which the Defendant has failed to comply' with the
•

notice requirement.. 'I f voided , th is  sect ion shall be of no

effect .as to the particular event involved.

4. =wi1;hin ten (10) calendar days 'of receipt Of the'

wr:i.8:ten force majeiare notiqé required order 'Section vIII,F..2 ,

the- P1aint:i.ff. shall respond to the Defendant; in writing

regarding the' Defendant'~s. claim o f delay or impediment

P8rf oIu`lBDc€. I i  the P la int i f f  agrees that the delay .o;r:

impediméhti' to 'Performance 'has 'been or will be' caused by

circumsizargégas beyoNd the control of the. Defendant , including any

en t i t y  con t ro l l ed  by  the  De fendan t  , and Itihat the. Defendant ¢01i1_d

not have prervenuea the 3489. bY the éxérgise of due, .di.1ige;ice,_-

the parties. shall sripuilate t o .an extenSion Of Ethe. required

fdeladlilie (B) .for all requirement (B ) .affected by iihedelay, by a

period equ.iva1ent. t:o the ~de1ay~ actually caused lay s.uc;h.

circumstances • Such 81;ipU1at:ion may 'be files; Ag, a .mod;Lfication

,to this C!Qh5.é-Q.1i13 Oxide: xpurisuqniz to the modification ~procedUre3

The; Defendant; .B11al.1 not b.é.eétabliahed .this éonsentz. order.

1iable. ~£°r ;stipu1ate8 penalties for the. period Qr any such.
1

o

16.
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stipulated extension..

5. If' the Plaintiff dopes not; accept the Defénc1am.t"la Claim

-of a, fogrcé nzajeuré event, .the Defendant. May- sibnbmit Jthé;.m8tt.ger to

t h i s  C ou r t  w i t h i n  t we n t y  ( 2 0 ) c a l e n d a r  d a y s  o f  r e c e i p t  o f

P1 a i n t i i f f '~s  de t e rm i n a t i on  f o r  r e s o l u t i on  n o  avo i d  paymen t  o f

s t ipu la ted  pena l t ies ,  by  f i l ing  a  pe t i t ion  fo r  de terminat ion  o f
4

-Ontze the DefendaNt has submitted such a `pet:it:i$oh tothe issue; 4

t h e  C¢u r1 i .=  t h e  P l a i n t i f f  s h a l l  h ave  twen t y (20) ¢a~1enéiar' days go

f i l e  _ . i t s  r e s p on s e  t o  S a i d  p e t i t i o n . The  bu rden  o f  p roo f  .o f

eQtaiB1ishing" that a force majeure event prevented 18ie: t_ime1y

performanCe 5311311 be upon the Defendant: . I f  t h i s  C o u r t

detérinirieé the delay .or impediment to .perfo1'manée~ has' been

or will. "be caused by circumsfahces ̀ so1¢1y beyond the; .cQrii;rQ1 of

the Défendarit , i n c l ud iNg.  au ent i ty  cpntro l léd by' t;he= lqefendantzf

and than the..Defendant could not have prevented the delay' by the

e:ferciBe= Qr due diligence, .the Defendant shall be excused as. to

c iNcluding any imposition o f stipulated P'g1;1a1t'ie8) I

for all. .ce rements affected bY the delay, for ba. pei'i3;Qd :of ¢irpe

equivalent. £9-'the delay or ouch other period as may be

det:e.I:.mihed by Rhis Court .

-.An increase in` co.88:s associated with imp1éme1it::i;1'!g: 'any

requiré1!i?¥?»!= .Qt this <8¢>n.B¢r1t=. oigdér .§1Qi= ; by i\=Bé8l§f.°1;. |¢9s<=u8e

the. Delfehd8i;ii=' ~iJ.;i8er -the pi=6~i:i:.Sibr4s of Mils Seal: ion. Yrfii» F 'Qt

17
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this 'Cbnsentz Order from a..failure to comply with Such 'a

reno i :cement .

G. ,Dispute Resolution

Unless' otherwise provzilded -for in this Consent; Order,

the dispute resolution procedures provided by th is .  sect ion sha l l

'be the only process Svailabls to resolve all disputes .a:i:':l'sing
v

Under this Consent; Order, including bu.t not limited' rd the

Il l i l ib ia EPA' s approval , comment; on, or denial of =any report ,

plan -or remedfapion objective, or the_I11ino:i;s ,EPA'a~ decEl'~s'ion

regarding appropriate or necessary response act ivi ty. e

fellowing are expressly not subj act t:o ~t;he dispute reS<?11i1;i,on

procedures provided by this Section : disputes regarding. force

majéVre; which has separate .procedures as contained in.Section

V I I I .E above; where *the Defendant. has Violated any payment. or

..compliance deadline within this' consent Order, for which the

PI a inc i f f may"elect to. f i l e ' B. petit ion f o r , adj v.idicatiOn

.coritiefript; or rule to Show cause; and, diaputies regarding a

.sUbstantial danger to the environment' or to the. pnblit i health of

persons or to the welfare Of 'Persons .

The dispu1:¢ I9S9li1tiQi'1. PrQQedure. shall. Jae iilvéked upon2.

the. mgiriktétieh. nptiiée- by one of the' parties to :his Consent: .6rder

'td ~anoi:her describing the nature of tljié d8:s.puI;e d.. t1?€e=

' in it iat ing party"s posit ion with regard tQ 3uh dispu1§.e. 'Ilia

o

a s
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party receiving such notice shall aclmdWledge receipt: of the

notice ; "thereafter the parties shall schedule a meeting t:o

discuss the dispute. informally not .later than fourteen. (14 ) days

from the receipt: of such. notice .

3 . DispUtes. sixbniitted to dispute. resolution shall , i n the

f i r s t  ins tance  , b.é the subject: 'of infbrmgl néggtiatidnS. béiiiveeri 0

the parties . Such peria of informal negotiations shall be for

a period of thirty (80) ca lendar  days from the date of  the f irs t:

m'ee1;5;ng between representzativea of the plaint i f f  and the

Defe1*1dant:, U1:i1e'ss the par t i es ' representat ive agree , `in
v

writing, to  shor ten or  extend th is  per iod,

4.. In the event: ~t:hat.t:he parties. are unable to- reach-

agreement during the informal negot ia t ion per iod, the Plaintiff
i

shall provide the ~Defendant~ with Writtléh of i t s

.posit ion regarding téhé dispute; The . pos i.tigcin..édiVanced by the

P1aint'i=ff shall be considered binding unless.. within twenty (.2'0f)

Calendar days .of the ~Defendarit'~s receipt.of the 'written sunuziary

of the plaintiff.'8 .PoSit;io.n, the Defendarii; .f i les  »a  pet i t ion  With

this Gourd .seeking judicial ,rr.§s.Q1ution of the gligpute . The

Pla;i.ht.iff.. shall re'Bp91Id to the petition. by .:I:1.:iing the

administrative record of the dispute and any arguMent respotib ive
v

to the petii1219'n . within 1=.svenity (20) calendéi° .gldyg of; EérvEic!.é. of

DefeNdaNt 'fs . petition . T119 a@imstrativa xegdra .of the niobe

19
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shall inc1ude~~t;he w r i t t e n  n o t i c e  o f the d i spu t e ,  . any  r e spons i ve

submiti:-a1=s.~ the Plairitiff's. wry;t~t:en summary .of its position, the

Deféridantfs. petition. before the. court and the Plaintiff" s

response to the; Petition

The invocation of dispute resolution, in and Of

i tsel f  ,  'shal l notE.~excuse compliance. with any requirement

obligation or deadline contained herein , a n d  s t i p u l a t e d

penalties 'may 'be assessed for failure or noncomp l i an ce  du r i ng

the. period. of dispute resolution

T h i s  C o u r t  . s h a l l  M a k e  i t s  d e c i s i o n  b a s e d  o n f r e

ad1n1i;n:Lstrat~ive record and shall not draw '  any  i n f e ren ces  pp r

establish any presumptions adver se .  t o~ any  par t y  as  a  r esu l t  o f

i n v o c a t i o n  o f  t h i s  s e c t i o n  O r  t h e  p a r t i e s ' i n a b i l i t y  t o  r e a c h

.agreémenp with re8pébt to the dispqtgd issue The Plaint i f f ! S

p¢ s i t i Qn ; .shall be af f i ned .  un l ess  4 (based, upon the. a d m i n i s t r a t i v e

record I ii: is against the manifest weight of the- evidence

As part .  QE; the resolut i c in . Of  a l ' lY  d ispute, the Parties

by agreement., o r  by  o r de r  o f  t h i 8 i  Cou r t ,  may ; :um appropriat.e

circumstances I extend or modify ifhé -schedule for .cGl11pl~etion of

wcirk under .tries Cons.ent» Order to acc.our.ft: .fur the delay in the

work  t han occu r red a1s~ a r e s u l t  o f diSP1§1\:e r.€BQl1jtii0i'1

¢8'Qi'¥1Q4R¢?3ii=1€¥i¢Qi R.9R=?.i=1=a 8181 Q\?l4e:= l?o¢81I481=i1p.B

Any' -and all ¢0rreBp¢ndence.» répvriza anY other=~ .doc3;lmehlis
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required under this Consent Order, except -for payments ptxrbuant

to Sections' VIII.A. and C.. of Elis Gonsent Order sha11.'be

submitted as follows

As to the Plaintiff

Stephen J. Sylvester
Assistant Attorney General
EnviroNmental Bureau
18a West Randolph Sc 20
Chicago, I ll inois 60601

Floor

Joey Logan-Wilkey
Assistant CoUNsel
I l l ino is  BPA
1021 North' GraNd Avenue East
p~.o. Box 19276
Springfield, Illinois 62794.-9276

As no the Defendant

Lisa. Croiasétt
Vice-Px.7es;i.dén!:-Operatiibns
chélrmér Watél f2¢WPanY
2335 Sanders Road
Northbrook. IlliNois 60063

Darrin. YOUIUS
Reg iona l 'D3.redto:l;°. o f  Ope ra t i ons
U t i l i t i e 8 . . INC
Midwest; Regional Office
Post  Of f i ce .  Box 656
mokena.. Illinois 60448

Maddnila F. mcGrath
Baker .& Daniels
300.. Birth -mérialah. Strut.-; S11i\83= ;27U~0
Indianapolis, Indiana. 46204

14. aildijii01:1 to Qthér .'4!-1thQ2lfitl.Y§= t h e  I l l i n o i s EPA , Teaany

21
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employees and representatives, and. the Attorney General, her

employees and representatives , shall have the r ight of  entry

into and upon the Defendant's -facility which is -the subject. 'of

this consent Order, .at: all' reasonable t:ime3 for' the purposes of

carrying out inspections . In conducting such inspections , the

I11 inois' BPA, its émpldyéee; and representatives and the

Attorney General, 'her employees and representatives , may take

plot: graphs , samples, and collect infoljmatzion, .aS they deem

.nécesSaqr`.

J . .CeaSe and ,Desist
\

The. Deiendantz shall cease and deaisb from future violations

--of -the 'Act Ami Board kegulatzions Thai: were tHe. subject matter of

the Complaint as outlined in Section III.C. of this Consent:

Order . n

K. Release from L.iab.:L1ity:

In .gpnsiderationpf the Defénda11t:'s' payment .of a $5,oQ0..~00

penalty and any specified costs and accrued interest, completion.

of all ..a¢t:iVit3;e'a required hereunder, and tie Cease and Des-ist ah

CoNtained. in Section VI'I1..J above, the plaintiff" releases,
l

rwaives. and. disnbansges the Defendant from any further .=1.3.é1bi~18.ty'

or penalties- for vicilatinns of. ̀ t.he~: Act and Board. Regulations- t

that. W9-té the hitter. >of. the Complaint: herein . The

release. 489 f91'l?h. élhove dozes' not 1;o any mattezcs oiler

9
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'than those e:.~@ress1y specified in Plaintiff 's »Complai.nt filed on

June. 24, 20'os. The Plaint i f f reserves, and .this Consent` Order

is without: -prejudice to., al l  rights of tube. state ,of ixl inois

-against .the. Defendant with respect tb all other matters ,

including but not: limited to, the following :

c:c°imi'i1al liability;

b . l iabi l i ty for future violation of st:.at:e, federal. ,

local ,. and common laws and/or regulations;

c . l iab i l i t y  for natural reédurtzes damage arising' _-out of

the al leged violations; and

d. liability or claims- based. on the Deiendantfs J€ai.1\dre

to satisfy the requirements .of this Consent' Order,

Nothing in this Consent Order is intended as a vzaivezz,

discharge release, 'or C.Ovenant not to sue :for any claim or

cauéej of action; adminisprénive or ziudicialf, civil or cllimii'aal i

pas ii or: future f i n .law or in equity, whic:h= l ike State of Ill inois

al: the' Illinois. EPA may have against any person, as defined bf!

seétzion. 3 .815 of the Act, 415 ILCS 5/3.815 :Jr entity O£her=~than
J!

the Defendant .

r... » of J»=r=LBd1c1=:;=>5n

retain juriadict:ion of this -matter for the

o£t.: interpreting. and enforcing the terms and conditions

or this consent order .

- 23
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m. .Modification of Consent Order
4

The. parties may, by mutual written consent; , extend any

compliance 'dates or 'modify .the rems of this Consent Order

without leave Of court . A request: for any modif ic8ticih shall be

made iN writ ing aNd submitted to the contact .persons identif ied

in Sect ion vII1.H. Any .Bach request shall be made byzseparate

document , aunli shall' not he' submitted within any -other' report or

submittal zieq1.1ired by this Comment: Order. Any such agreéxi

mQdifi.catiOi*i shall be in writing , signed. by autzhori zed

representatives Qr each party; filed with the» court ~ai1d

incnrporaized ~i1:ito -this Consent Order by' reference.

N ; Enforcement of Consent Order

1 . Upon the entry Of this Consent Order, any party

here=¥=°:» ̀ u.pon, moizion, may reinstate these proceedings 'bi' the

pupzsppse o.f enforcing the terms and candibions of this Consent

Order. This Consent Order 'is a binding anti enfcnscedble cider of

Elis court and. may be ei';fQrc;ed as such through orgy. and- aI.I

available meaNs.

Defendant agrees that notice of any subsequent

proceeding: tO 'enforce' this Consent' Ordéa:may be ̀ made~sby. m&11 and

wa'i\reB. 'requi :r:e1i1ent Qr B e r v i c é of process.

9

|
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t

0_. .Execution of Document.

This Orcier shall become effective only' ~`When~ executed by all

Part ies and. the Court; This Order may be executed by the
4

parties. in Que or more ~counte1°pa\rts,- all of Which taken

together, shall institute one and the same .instrument .

[The remainder of 'this page has been inI;ent'idna1ly left: .hlaiIik.]

I
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WI-IEREFORE, the parties, by their representatives, enter

into this Consent Oicder and submit: it to this Court that it may

be approved and. entered

AGREED

FOR THE PLAINTIFF

PEOP:UE OF To 'STATE OF ILLINOIS
ex 'rel 1. L1sA MBDIGAN
Attorney General of the
State  of  I l l ino is

mxrmnsw J; DIJNN, .Chief
Environmental Enforcement/
Asbestos Litigation Division

ILLINOIS E:NV1RONMEN'rAL
PROTECTIONAGENCY

BY nr
EAU c!1J.E'£"

Envy ronmental. Bureau
Assistant .As:£otney General

WILLIEAMD.. INGERSG
Acting 'Chief Legal Qgpunsel

(1[(\!!=is§ :Jima
FOR THE DEFENDANT

WATER COMPANY

BY
LISA CROSSETT
I.c~s= vice-president
operations

J U D G E
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WHEREFORE, 'the parties, by..their representatives , enter
\

ihtib -this Consent Qrder and it: to this Court: that it 'may

be approved and entered. o

AGREED g

FOR THE PLAINTIPF :

pB6p;a oF. swivrs. oF 1LLI1~IoIs
ex rel. LISA MADIGAN,
Attorney General of the
State of Illinois

v

..nU14N, chief
Enviafbnuientzal Mforcemetnrt/
Asbestos Ljitigagion Davis:lpn

"ILLINOIS BnvIRonn4E:1irrAL
PROTECTION AGENCY

nosgmnnl8 CAZEAU, chief'
Bnswrlrozgkneultal. Bureau
sa3.st'ant Atitoritiey Gengarafl

WILLIAM D.. INGERSOLL
Acting Chief Legal Counsel

DATE: DATE :

FOR? THE DBFENDANDz
•
•

Mayan compAny
a

"'\
v.

ms Lm . /f
LI SA. cRoQQEm
Its V;ice=Preai.dent+
.~0pg;;a1:ijqi15

4 4»

a

DATE : >

vbe

b

BY :

BY :

BY 2

ENTERED

DATE:
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kg.; 4. "l,.i=,+i.r5: l * -~' nuts ire~"t for f.l..:l1t\ m . 4 azwuuui :equal to GY ..rv:.xL\:I' II-.i I Lx.: >»..:1~'..n

tcpuru¥1»; qu.mtxu~

R4-mvuzfucnf v» 45 »r .*1.:r§¢ of #he f¢x"l313 on r\BgU3l 19. '0{!"

4 L`)n Auszus* }u_ "UU", nr Ur shout 1".00 noon. in cmp'o <: we Loc R-.:spandenr's f¢cih*y

.*~, ~.e:¢=J & £:14458 u* .zppxaxlrrlaxe MQ y4.>ur.<is G' <;'1k"s:m: {the zelezwxr.

84
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Chionuc CAS #7782-50 5 as a "hazardous substance" as Leal Lertnis delEined under Scauon

1018 $1 of CERCLA. 12 § U S.C 9601(l4), with a reportable quantity of 10 pound<= as indicated

T. r`!r- My) '4

16 Tue 4'\1r1a1fll of Lhiunne released from tanhty on August 19. 10(l2 exceeded 'he rczzurubl

q1....na;t> :~pc.:1hcd "\ 40 C F R. Part 302

The r -iu4=.e M as inc for which notre was required under Sectiur. lU3(al <1 (`ERf I -\ -ya l .s c

vs R.:s:~.md¢-1I had knuwlcdge of loc release on August 19. 2202 at apprnxzmaleiy (JU N{l,(\l'l

Resume-ndenl dad III nuuh the Nau14.u:al Rnpunse Ccnlcr at :he rclcaw ~.m'-l :\Ll_9 . ~1

l':5l~wxn

Respondent dad nm nrmszudaarcl, auuiy hr \'an:,naZ Rusponac C`cn'e "\" -11 Rcsn Jrzdeut

knew of 'he ndease

RC>l~l nae 11's ftularc to notlI`\ immediately the Natrona! Respond.: Center or the rel-ea.»c s xo a

\»¢u-»n IU r LT1RC"LA. 13 L'.S.(`. § 9603(=n

TERMS UF sl-:'rTLEu1an1

\€'l1l'c"1 FT Iii Wa'c~' and Sc-verfl<\mpany con<enl.= in the :s=ua'\ce Rf Thu: 1'-\|'-0 -mu me

u>sessr::en1 or the civil penalty. admits the gunsdncnonal alieganons an the CAF() and neizhcr

.1Jm-'s nor dorms the factual :¢l'egu\ions m the CA1-IO

Nor hem Hills Water and Sewer Company wanes its right Lu aN admml>Lrau\c or juLt1\.l.l1

15.

19

»f` ITS 1\\ I l  'A .»' Lt l !uh in <":e (`.\fU n~ n-'hl~ IU uul>c.J ti
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.\<u1*;rn Hill; Wan-:x and Sam Cr Cur puny certiFxe> 81.41 Hz I n.umr\¥*.»n'1l3 r.l,U"j». vrih :he CERFE x

xv M mf:

25- The parties cQnsen£ to the ttzsrtns at this C190

Yin, p..rzie= Ag e¢ the: wrdrrg :hrs action without further hrizauon. upon ch :l ie ` a 't{

I an Ha: i*1.3""3$- \1"l'~C3L<I

civic, PENAL'1l!,§£S AND §`EliEs

£4 -on~1dcrw'un it Respon¢k*nv.'s agrexnenz Eu pedcmn aft cmxtonm nm 0,1 11,341 .:'<p.~nz5.'u1

1}:8E1 :my the R¢spc>ndentls financial wndxtnon Md abu Eu Pu) ;3»€'rx;:iL3 .=f1w"rxl

h£*A -goes no mitigate due prsirptwscd chit pundit; 'annum of' S"5,2.45 Lu $1,000

Wziin 4 811 du ~.f'e1 loccffccuvcdate at 'nm (`AI-U, Rcponcenf Mum pay a St JM

peraaixy Ku the CERCLA »ioiamon Respnndunt must pay Loc penalty b~. ching 4 ¢1>hn:1 4 . 0

1.ed» ¥~¢c'i< pavablc to `L'.S. I-EPA Hazardws Sutmance 9Lperturd_ Lu

L-  b LPA, Raylmtxx 4

\  i ' {  N:  S* lp¢¢r tund Aucnmntxng

P  O  B o = \  " W

(`hi¢.49u. Dixnofs 61167

4 G§91CL£i*.. 5;mc. the De-»;ksx nurWr Vt (hr ("̀  Xi() *
06433

ì h: task xnLi¢,{ Msfczlcc Rcspcmd-cm

11~1n1~y LM: .went f§u£13':*i'r {/ ':>

\  t- .r£m.t ' .1i letter. '~l ls I1fu!  Rc¢Dond¢n1's tun ic we d<-%:: '  zw* 'n »r ~v~.4

me bdlinfv ».iuc~»m1em nwnbcr must accompany the Pu; men RL->pnndcr.1 4:.u5' aft PaL:~ Qfih

lark Md 1r¢u,>mztL.tl ever ea

Rcnunal Ha.; C̀ I<:rL JE-i9J J
If S fmvxruramerzai Pnwzecucm Arena., Regen 5

W c~t 1.icLa¢.m B£4L11c?.1' cl
CO 6U6f3-1».>59U
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James Enmminger, (SC-61)
Office Rf Chemo. a! Emcr2cn.:v
P'up..rednc4< and Porn en*l¢ n

l' 9 Fnvunnxrzenlal Prolccuur..-\g_cnc. Regzmn 5
. \\ll?:I JJCk30l'\ Buukualll

Chicago, Illinois 60604-3590

-\nd°°e Dznugavietzs. \C- 141)
OH...c al Rcgxund (`aun»cl
L.S. hnv\ronmcnl.al Prozecnion Agency, Regan :
77 West Jackson Boulevard
Chicago. 1l!i:1ois 60604-3590

Thus cowl\ pezully as no' deducnbkz'or federal lax purpo'=cs

81. If Northern Hills Water and Sewer Company does not timely pay the cavil penalty, or any

stapuldxcd p¢n.¢lu¢< dueunder pzuugIaph 45. helot . the US.FPA may brxr!s Ar aciwn Lu L

um unpaid pump (If air: pcl.am. "uh nnu-u: -L h.u:ann.=:4.harec~ !l..°l"DJ\l'l1l.II'\ pen¢\uc~J \.' IL.

LTn'tt':d Sta\es̀ enfonemcnt expenses for *he collection action. Thevalidity. amount and

'll'l\'( -n:-~~ u: llu In \| £\C!'\.x\1 s :re not rcvcv. 'eb'c in .I \:01'.u.u. ::~'-on

Pursuantto 31 C.F.R..9901 .9. Respondent sh.dl pay the fullownrg on Jr) a.MOJ('ll uvcuiu: 1mifl

ah:~ L`AI"O

_ .ll::: .~= ml! '.:CL\l.lC -n .AlA .unum <-- ¢1d..e 'sum t'|<- J.11~:

=.-t.lhlished pur=u.ml Ru 51 L S.C. § 8/ l74all l»

}.III U Ld
I •

L A ms I

lb) R;-epvndcn:mull 'my a 51 *' h.1ndlin9_Uurgc each munro the' am gluon al me pcml.-. 1

1:.l :..*..\r 'Udays past due

(r) Respondent must pay an additional penalty amount at the me of six percent per annl..m on
any pfc~pul amount nut paid within 90 days of the date that' this CAF() hasbeenentered by the
Reg~onal Hearing Clerk This ¢L'!1(1U"l i~: in edmon to an:uunl= 'r..-.1 .ic\.'T.1: under =ub.»es.'. we la
.Md lb).

Nullhcm H'iI~ Ware! .¢rd .\ Ur (̀ umn.v.» m :Qt .-htnu.111 nuz- :cs.Md .q-..»rsr¢qu;:.:d' \ Lil.;

t.IAllK )̀ he fmt- Ln., mol! L- .
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Jamues Enuminges (ac 61)
Oricc al Chemical Eme.gl.nc},
PfcparcdIIcss and Pu. vcntion

U.S Et .mnmental Protection Agency. Rcgson
TO \\'cut .\8LcLso'll Blvd
Chicago. Illinois 60604-3590

Ir: £aC»1 repel that Nonna Hills Water and Sc war Company s..b:].us _asp'uuoea Hy ll: L`.\.}.O.

ll Hills ccrtafy 'Hal :he raper is true and complete b ' including the fol'o\~mg_ -l.ncn1crl1 al »l.-.-d 'M

enc ox Ya I iccrs'

to ll.\ 'Hal I am fumili.=r with the lnlcnmuuor: an 'hit ducunnunl .Md .

un my inquiry at those individuals respunstble tr obtaining the mébrmauou, u.=
information is ow and compkndto the best of my knowledge. I know that there

alt' sigmrican: penalties for submitting false mfnrmnuon. including me po~s1h1ht

of nncs and zmprisurmztem for knowing \ iolutinns.

ENVIRONMENTALLY BENEFICIAL EXPENDITURES

\'octhcm Hills \\ aler and Sewcx Cornpanv had made..Md .agreed to continue. cm irun:x.erl.ll'y

*>ur:.»f\_ J 6~ ~v~cmi'1urc (BBE) designed noprune-: sh.: emxronmcnr or Dubhe. szwhh Lu eph.

the ch'nrinc chsmbu"on qslem with a sodium hqzochlonte dl4tnbuunv\ 9 seen..

36 AL 18 l~:'¢¢por1. Illus facahty, Norther Hills Water andServes (`ompam i~us :nrnl"\e1-.ed Thx

EBE as follows' the Company hoe replaced the valves, pumps and has installed storage tanks to

lvuld the <¢ drum h~(vo.hl\mre

\\'r! "c/': lh'L. \\'..;.:r and Sour: (`¢*m°1.lm here*" cam(-rs Una: 11Lu Apr 1cJ>l ma

purchav: and :install the abcrve EBE equqament.

.Nuethc:.! Il1l'8 W.m:r .end Sewer Company agrees w and :hall cnr'muou~4lv l:¢(' .'r vperare '*»-

HBE equipment for ten years following the date of this CARO.

41 \ 'urth: 'n lhhs Water and Sewer Company must lake steps and may.: =:\prl-dnures LU kn.-p Rh.

=\~.n-.n \f\v?r'l1l!l r~""' hacK f'R¢\m-ndc1t C~'l"l'*.xl€S e \.l"L --t.~hi\ \~ $4 3 I-:1 '.C.\'°
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7

Nuns :Ru i hals Wdcr and Sauer Comply cenifncs Lhax it was num rcquized tn puflmm or dcsdop

Me Elsli by 31h Mu . rcaukaufm. zwnl. order. or azreemenr. or a= imunsme ¢c'ief. \I¢m'1ern I-hlk

W ..x .\ -vi '>£A\8. (`-'rr»pJf:_, .:nncr.cruf\c~ [Hal Hz h.!~ nu' '.:u'hc-ti..41 d M Flue 'vIH"T _|

leccn s. crcaxt for the [:BE in am, other enforcement acumen.

The LJ S FPA may mspcct the fucnlity at any Lime lo monitor Northern H1.ls Water and Serve

Lump.m)`» *ompll.mc¢ was thosCA.FOls EBB; reqmremrnts.

Each war Nmhsrn Hills Water and Sewer Company must submit to L.S. EPA an .manual xvwn

I4 I 4 ;"la Ly; mazed Mr the pen \0\.lS }e:.r Lu lNallihnllx and vp:.:1.12¢ INC wcLuu. uv:.»u»t-.

.. 'd >\ -'{<.!T1

l N¢nhcrn Nails W:lk:" and Scwex Cumpany must submit locannual :report to Loc L S. EPA bx

Sqmlcnabcr 30 The hot annual rcpon is du: September 30. 2004

J 1 Nctthexi Halls waxer and Sci. Cr Company mu<t submit an EBI8 curnplcuon r-:pon tc.- 5

l .̀PA .nurz...1 gram 194-pn-mhcr 30. 'Ol 1). I has felon must 'o:.t:.m voc fvlIuv :no 11 f. 1

ll Dcrai'cd lkscrzplion of the EBE as completed,

4
.1 'Je-~.-nmzon of ..m npexaung problem> and Me wons t.1Lc:\ to sorrel :no p"ubL:n.s:

t 'czulicuznon ml' Nonhcm Inglis Warcr.md Sew Er Companyhascompleted the BBE IN
=.omp':ance 4 ill Rh.;CAPO: and

d Ile npricn Rf me v.'n\ lrenrncnlul andpubic hc4l'h bcncfna :'su'un-' ham oh
»';v.lruf\' rt : by:nef` 14 .Ind pullutmn r=~du:~uon<, l! fe.=s:bk- »

EBB

Northcm Hills Water and Sewer Company must manntaxn copiesof the data for all reports

~.=lbIIIlzL.-d II) l S I:PA un.l.r 'has C.\fG Sorzhrrn lh'l> W.:'cr .Zr' -v~cL L».:xug»:n.\ mull

nfowzdc loc J.\::n.en°auun of are LLlla l¢: L' S hP \ v-lllun .can \Ian it oh.: (I S I P \` - ref. ¢~\

.

t~l :ha \l.(\:In:lx!\\8L

ch# L
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If Xmlit ll tilt < 4 bJ'.wr (.L'rI\P¢l§\' uuaaM am t1'qu§rcma:nt m 'he ( .ki-T > IL: 1[¢¥. to

Ms hhlh, Northern [LUis Water and Sewer Company mum pay sépuiated pznairkzs rm lim I ?miL¢,§

5§u¢t=»3 Fm:}Qs Q

3
bfsii equipment an any of the ten years following the date of this CAFQ. Nnnhern Hill
W4tcx' and Sewer Company mum pa) .4 supulalcd penalrv of $509 for sch such
This as in addinnn to the stipulated realty pr oded in \uhparaer.1ph b I

I f themH§3Is Wane: and Sewer 89m an taxis Lo <:c=rui.rzu<Jue,I', use or owerazc :lm9 3

b u Iwnhcm IhHs VB aler and Suv, Cr Company rails to t.Lkc >teps Ami make expend,Lxres
to keep the system opcxating effectively fn any of the ten years fnllmving the date of *his
CAFO, Nunhcm Il ls W¢u:x and Sewer Ccmpdny mms;
for each such year l`h1s is m addznon to the srapulazed penalty provided in subparagraph

stipulated pfcnaify of 8-508

If' Norther HillsWater and Sewer Company Eaiied to amply submit any E E E

ccampieuon report as wquxrcd by paragraph 44.. avow, Nunhcm Hi}}s Waur and Scum

" company must pay a stipuiazed penalty of $10 for each day after the resort was due until

! ' submwa the xvpon

d If Northern Hill: Water and Sewer C'~*>mpam !w.ed to nmcly submit the EBE anrlu.d
rep-.-r! .¢.* *equ'r¢d b) ,wr r m '  4 3 c . v"[!i"?Xl' Half Waxes and "§Cv~ Cr L`cmDa
rrusc pa) .1 supu§.-acc: penalty' of SIG in-each ft f the zepnrr was Le un:'i :L we

gr, The L'.S. EP43 delcrminulwns of whether Nonhcm Hxlfs ix aler and Sewer Compaq;~

ccmrnz c~..>h u<cd nr npemred :hr FRF: f.-¢n l*1~'~m=n* <a"w*'4rf »'i ' \ 1 h1*T;"¢

ume; 0 keep the ;>'\ :tom opcraling ¢fiecnvui8.. and v~ *unhtcr any u. the rcquued

;r»ti4 re trawl ¥"¥L' 1 Jr urzvzh bulsmxiisd wail bind Narttza l~hL1> VS»/.&iC¥' Md Saxwx

No-mem Hub Water 'Md Sewer Company must pay any stipuiatcd pcnaltxes suttun IS days r

f@cswln9 Tim i- s. EPAW: ssrmen demand far the endues. Nnrthcm Hills Water :Md Srxs .»!

4. 4'§3'I3l3'£Z3'» as 1.1 Lee the method or payment spa ii9cd in paragr'1;~h> 'S and 19. :=.bO\c. u c 41 ' wax

z{*;'I=..'>¥.. 81:11 L2*1*z * *Jr i*:*¢; I 'wiz *fu* pa ii*.1e< wit n
* c

mi
Y4-3

8 8
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Gerxerai ikuvisions

Thy s CAFU serf*cs tote CG. EPA's c.aims for civil pcnairtus f L¥1c *J >fau<»r1< rlalezwd Er: flu

CAN() .

Wulllirg in *.h18 CARO re>lric's the: I ' S EPA's auxhnnn if: Qeek N<»rt§'cm Hails Water arid 3:w¢;*r

L'smp..av'> ,Jmpixzmce v». it CERCLA and other apphchhie I<¢w x and rcgm LI 14 >n:

50. This CAPS does not affect Nozthem Hills Water and Sewer Company's respnrxsibility to comply

~.~='n (̀ £iRcL»x and oxhcr annlacable federal, state a.Hd 1<.=4:.1l iaw~_ and ree1.IJzions.

Tit1>» i. AF() is a "HuM<>rcier" *br purples of the U S.EPA's Ffnwrcsmcns Rcsnonfw Wciicw *'.;»r

*I x,£l\\'1 HW Ur C'3:QRCII A

l l I )}" \;, 4§"t 4 Hl,\\X \ 9 .;'*" *Q X I- i

Zissigy34.

f8.:¢h 1 C'II:U"l Qxgning this comer;agreementc¢mfxes that he or £112 has the auihomy to szgrx."1i¢

'G¥'1*$s*2t1€ aarecmersi fer the Pam) sham he cu' she reprebsnxs .and xo bad Lean party *lg MY i£3fI 3`!`1'

»4 It 1'1.r'w »18!£¥C> Ir: hear ms ohm cum arc' aC¢€, mdudmg .morraex s  ̀fees in th5< a:linr:

I s - £ »n *1 ; & {*" \ 4 4 ~ ¢» ***"* .xt~1_ »:»v1 t*'\ *

: r , ?~£f£hmg;m Ehl= CARO x> mtendeai lo nor =h411 he comzrueni to Lonantun: :no us. EPA €ipDiL w t

at me equipment nr technology 1n.~:aI1ed by Responded in zzuntzectzan wizfz ice* E88 unzicr inTi.'

¥.MT¥3:> Ur hw AgT::c4n<:nL.

»:he' .; in :has CAFE i< intended ro nor shJil be cc~nstrucd tn uI'£'ra'c in my 4 an °.= re~.al~.¢ :no

.EAT  J .HW Ci lim Rx.i'm¢,3dt~31i



. Ex.

tXg;*e»ewfi t13 mine

Lay

in .to this C,Qrs£mt Agreermnz and 1 Mai
ifuih au.h<>n4eti no enter into the to:xTns and condxliiom Gr Lhxs ( onrz ggeenrert

xndermgaed repmsentailve of a pmt,

"1

Gs bind 1ég 1.11) s>uci'a p.~mv LQ UM; do-an wilt

lake

day QI <

olidaa

. <

<~

913 4 08 £36 £3813

Order cené 88c8§

f

;s

1

For <3:=mvl.ainarn=:

l\;>~.*~J

8184. C3188

Gf1Ti.c<8 43t Chemo wit Emaefgerscw

68i8 rf i *.?:i'31*F3f&

i8ig

Mai: MMe, Ibiqéctor

8818; ?Fi*A.. R8QiQH

4

s

§.z=£:»8ci fa 81118

s.

we ,
4
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in the Matter of

Northern Hills Water and Sewer Company
Frecpurt. illinoi§ 6 [032
Docket No Noni

Final Urger

1 he i'ur::gu1r.g (`un~.¢'n ,~\gr».:e:nem is he:<.h} ..pprow-n am: m:n:pol.1lu. b) xclcn.nw lulu

lhxs FL'~2AL ORDER. R e s p o n d e r  i s hereby ORDERED to comply wzlh al l  of  the terms at '  I

foregoing Conscnx Aguecnnenx. as agreed w he the ponies.  ef fect ive lmm=d1: l lcl }  'upon h' .1
I \

th is Consent  Agreement  and Final  Order wi th the Regional  Hearing Clerk.  This Order disposes

at 1h:.~ matter pursaanl to 40 C.lI .R. es 2" IS .n.~J " '

Rf'

D. .

Thomas V.  Skinner
Re_g1ou.1i Adrrums' I  .nor
L' S. l-nvircnmcnrzul l'w£c\:llun

Xll. ii"\ . RLT! 'Rl
TO West  Jaukwt i BOUl'.:v.l:d
Chicago. I l l inois  60604-3590
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NTHE M-\ l̀ TI:R UI' Northernl-[ills \\a°er and Sewer ('omp:m_».rre-Dur1 lllzm-1,
DOCKFT NO. f) QQ 'Q:ERcLA-os-img

CERTIFICATE OFSERVICE

I hcrehv cmzih lhafl haw "used the original of 'he foregoing Consent Agreement .Md For. 'I
Qrdcr l('AFO) lo be tllcd with Lhe Rcgmnd I-kanng C'crk. lI.s. EPA. Reg: \n 5 T' Wuss
Jacks:-n Bouauvaxd, Chicago, Illindi 60604. and copxcs of the CAFO lo be saved up<m th-
persons designated below. on the date below. by causingsaid copies to be delivered by
depot-ng m the L' s .\Ia11, hrs: alas». or ccmhed-re:um receipt requeucd poet,~e pupal '
(`hic.¢;~¢~. Illinub. in emelopes addressed u

Mn. Innis Cloud
Utilities. Inc.
"'335 Sanders Road
Nunhbrook, lL 6006"

Larry Schumacher, President
Northern Hills Water and Sewer Company
Cf() Ltxlities. Inc.
2.335 S:mdl'.rs Road
Nonhbuook. lL 60062

Madonna F. M¢:Grath, Esq.
Bake' & Daniels
3uu Nor Vu Menden Smear. Sun: "'00
'| ;z¢.r.¢l:uil~. l`\ 4hl\}4-1

Ì h15 A :Zach p¢!\'(VNls Last known admire-se.

I haw sunhcr caused a copy ofruns CAFOto be hand deliveredro Retina Ka==ck. Reunona'
lusUcxal Oi'\c»:I, U.S. ii? '\. Rcgwn W. 77 West Jackson Boulevard. (̀ h1:a¢u.lllmon6u¢'»lJ4. m n
the date below.

'>
f)..l'\d l11l> €i..1lLT ii ' 1 / *I Ur 4.- ' L  i n 2403 .

3 of;
v MC\ Enta:1xnger l
L s Emnvunrz cnt.J I'-
Ramon5

-'\ _c r
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION

RALEIGH

DOCKET no. W~354, SUB 266

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Application by Carolina Water Service, Inc.
of North Carolina, 2335 Sanders Road,
Northbrook, Illinois, for Authority to Increase
Rates for Water and Sewer Utility Service in
All of Its Service Areas in North Carolina

)
)
)
)
)

ORDER GRANTING PARTIAL
RATE INCREASE AND REQUIRING
CUSTOMER NOTICE

HEARD IN: Commission Hearing Room, Dobbs Building, 430 North Salisbury Street,
Raleigh, North Carolina on Monday, October 4, 2004 at 7:00 p..m.

Municipal Building, Meeting Room, 102 Town Hail Drive, Kill Devil Hills,
North Carolina on Wednesday, October 6, 2004, at 7:00 p.m.

» Johnson Boulevard,
Jacksonville, North Carolina on Thursday, October 7, 2004, at 7:00 p.m.
Jacksonville City Hall Council Chambers, 211.

Charlotte-Mecklenburg Government Center, Chamber Meeting Room CH-
14, 600 East Fourth Street, Charlotte, North Carolina on Thursday,
October 14, 2004 at 7:00 p.m. .

Buncombe County Courthouse, Courtroom, Fifth Floor, 60 Court Plaza,
Asheville, North Carolina, on Wednesday, October 20, 2004, at 7:00 p.m.

Watauga County Courthouse, Courtroom #1, 842 West King Street,
Boone, North Carolina on Thursday, October 21,2004, at 7:00 p.m.

Commission Hearing Room, Dobbs Building, 430 North Salisbury Street,
Raleigh, North Carolina on Tuesday, December 14, 2004 at 9:00 a.m.

BEFORE: Commissioner Sam J. Ervin, IV, Presiding, Commissioner J. Richard
Conder, Commissioner Robert v. Owens, Jr., and Commissioner Michael
s. waikiki

APPEARANCES:

For Carolina Water Service, Inc. of North Carolina:

1 Commissioner Michael s. Wilkins left the Commission prior to decision-making in this proceeding.

41

I I
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U

Edward S. Finley, Jr., Hunton a Williams, P.O. Box 109, Raleigh, North Carolina
27602

For the Using and Consuming Public:

Gina C. Holt and Robert B. Cauthen, Jr., Staff Attorneys, Public Staff - North
Carolina Utilities Commission, 4326 mail Service Center, Raleigh, North Carolina
27699-4326

BY THE COMMISSION: On May 29, 2003, Carolina Water Service, Inc. of North
Carolina (CWS, Applicant, or Company) filed a .letter notifying the Commission of its
intent to file a general rate case as required by Commission Rule R1-17(a). On
April 28, 2004, CWS and the Public Staff of the North Carolina Utilities Commission
(Public Staff) filed a partial settlement in this and certain other proceedings in which
CWS, the Public Staff and other parties stipulated to the appropriate capital structure,
cost of capital and rate of return, and the allocation of certain rate case costs among
various Utilities, Inc. subsidiaries, including CWS, for purposes of this and several other
proceedings.

On July 7, 2004, CWS filed an application for a general rate increase in which it
sought Commission approval to increase its rates for water and sewer service in its
franchised service areas so as to produce a 28.07 percent increase in gross revenues
compared to the level of gross revenues produced from existing rates.

By Order dated August 5, 2004, the Commission declared this matter to be a
general rate case, suspended the proposed new rates for a period of up to 270 days
pending further investigation and hearing, and scheduled this matter for hearing in .
Raleigh, Kill Devil Hills, Jacksonville, Charlotte, Asheville, and Boone, North Carolina.
`lhe Company was required to provide customer notice of the hearings and the
proposed rate increase to all customers.

On August 18, 2004, .CWS med a motion to supplement its general rate case
application in which the Company requested Commission approval to include two stand-
alone utilities that are owned by Utilities, Inc. and that have rates that match CWS's
uniform rates in this proceeding.

On August 20, 2004, the Commission entered an Order Accepting Revisions to
Schedules and Modifying Notice in which the Commission allowed CWS's request to
modify .its application and required the alteration of the approved customer notice to
reflect this amendment to the application.

On September 14, 2004, CWS filed a Certificate of Service indicating that the
public notice had been provided in accordance with the Commission's procedural order.
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Public hearings were held as scheduled. The following public witnesses testified
at the public hearings held in this case:

October 4-Raleigh George Pence, Lawrence Lehr,
Florence Keith, Kaye Moore

Susan Bourland,

October 6-Kill Devil Hills Alicia McDonald, Pat Couper, Jim O'Connell,
Suzanne Davis, Hugh McCain, Phillip Don beck

October 7-Jacksonville Lena Butler, Donald Shipley, Gwen Slade

October 14-Charlotte Steven Smith, Perry Rivers, Robert Sitze,
Ken Goodnight, Lynda Cay ax, Susan Noel,
Cline McGee, Steve White, Susan Hambright,
Jeffrey Adair, Don Cherry

October 20--Asheville Richard Braby, Warren Johnson, Dieter Hammer,
James Hemphill, Bill West, Skip Williams,
Ruth Heffernan, Richard Engle, James Tanner

October 21 -Boone William Kaiser, James Wood, Harvey Bauman,
Larry Finnegan, Alex Popper

December 14-Raleigh Steven Smith

No party filed an intervention petition in the form required by Commission Rules
R1-5 and R1-19.

On October 15, 2004, CWS filed the testimony and exhibits of Steven M.
Lubertozzi, Director of Regulatory Accounting for CWS. On November 19, 2004, the
Public Staff filed the testimony and exhibits of Katherine A. Femald, Supervisor, Water
Section, Accounting Division, VWndley E. Henry, Staff Accountant, Accounting Division,
John R. Hinton, Financial Analyst, Economic Research Division, and Jay B. Lucas,
Utilities Engineer, Water Division. On December 3, 2004, CWS filed the rebuttal
testimony and exhibits of Carl Daniel, Regional Vice-President for CWS, Steven M.
Lubertozzi, and Kirsten E. Weeks, Senior Regulatory Accountant for CWS.

This matter came on for evidentiary hearing in Raleigh as scheduled on
December 14-15, 2004. The Applicant presented the direct testimony of Steven
Lubertozzi. The Public Staff presented the testimony of its witnesses Lukas, Hinton,
Henry, and Femald. The Company presented the rebuttal testimony of Company
witnesses Daniel, Weeks, and Lubertozzi. .
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Subsequent to the hearing there were flings made by the Public Staff and the
Company pursuant to the request of the Chairman at the conclusion of the December
14 hearing

On January 4, 2005, Public Staff witness Fernald filed her late-filed exhibit

On January 5, 2005, the Company filed. revised rebuttal exhibits and schedules
and the latefiled exhibits of Company witnesses Lubertozzi and Weeks. The Company
also filed as a Iatefiled exhibit a memorandum from the office of
PricewaterhouseCoopers accounting ft On January 7, 2005, the Company filed
amendments to the revised exhibits and schedules of Steven Lubertozzi and Kirsten
Weeks that it had previously filed.. On January 11, 2005, CWS filed the Affidavit of Carl
Daniel

On January 12, 2005, the Public Staff filed revised exhibits and schedules and
the latefiled exhibits and schedules of Public Staff witnesses Femald, Henry and

Based on the application, the testimony and exhibits, and the entire record in this
proceeding, the Commission makes the following

FINDINGS OF FACT

General Matters

CWS is a corporation duly organized under the laws of and is authorized
to do business in the State of North Carolina. It is a franchised public utility providing
water and/or sewer service to customers in this State

CWS is properly before the Commission, pursuant to Chapter 62 of the
General Statutes of North Carolina, for a determination of the justness and
reasonableness of its proposed rates

The test period appropriate for use in this proceeding is the twelve months
ended December 31 , 2003, updated to June 30, 2004

CWS operates 81 water utility systems and 38 sewer utility systems, some
of which serve multiple subdivisions. These water and sewer utility systems are Spread
throughout North Carolina. All of the service areas are mainly residential, however
some have retail and commercial customers receiving service

According to CWS°s billing data, there were approximately 22,200 end-of-
period residential equivalent units (REUs) receiving water utility service and
approximately 14,636 end-of-period REUs receiving sewer utility service



There were approximately 1,820 end-of-period
customers in the Carolina Forest and Woodruff service areas.

water availability

7. CWS provides metered water utility service to all of its water customers
except for approximately 1,233 unmetered or flat rate REUs in the following service
areas: Sherwood Forest, Misty Mountain, Crystal Mountain, Mount Mitchell Lands,
Watauga vista, High Vista, High Meadows, Powder Hom, and part of Sugar Mountain.

8. CWS provides flat rate service to all of its residential sewer customers and
provides metered sewer service to all of its commercial sewer customers except for the
former Mercer Environmental sewer systems. CWS acquired the Mercer sewer
systems in July 2003, and the Commission granted separate rates based on the
existing Mercer rates in effect before the acquisition.

CWS's existing and proposed water service rates are as follows:

Monthlv Metered Service:

CWS's
Proposed l

Base Facilities Charges (zero usage)

A Residential Single Family Residence $ 10.10 $ 13.75

Where Service is Provided Through a
Master Meter and Each Dwelling Unit
is Billed Individually $ 10.10 $ 13.75

I

r

Where Service is Provided Through a
Master Meter and a Single Bill is
Rendered for the Master Meter
(As in a Condominium Complex) $ 9.10 $ 12.39

Commercial and Other (Based on
Meter Size): 5/8" x 3/4" meter
1" meter
1-1/2" meter
2" meter
3"meter
4" meter
6" meter

$ 10.10
$ 25.25
$ 50.50
$ 80.80
$151.50
$252.50
$505.00

$ 13.75
$ 34.38
$ 68.76
$ 110;02
$206.28
$343.81
$687.61

5
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U58Qe Charge:

A Treated Water/1 ,000 gallons $ 3.03 $ 402

Untreated Water/1 ,000 gallons.
(Brandywine Bay Irrigation Water) $ 2.00 $ 2.66

Monthlv Flat Rate Service:

A Single Family Residential $ 21,65

$ 21.65

$ 29.48

Commercial/SFE
(SFE is a single family equivalent)

$ 29.48

Availabilitv Rates (semi-annual):

Applicable only to property owners in
Carolina Forest and Woodruff Subdivision
in Montgomery County $ 12.00 $ 16.34

10.
unchanged.

The miscellaneous charges and fees of the Company will remain

11. The management fees of the Company wit! remain unchanged.

CWS's existing and proposed sewer service rates are as follows:

Monthlv Metered Service: Commercial and Other Non-Residential Users:

A Base Facility Charges (based on meter size with zero usage)

12.

Existing
CWS'S

Proposed

5/8" x 3/4" meter
1" meter
1-1/2" meter
2" meter
3" meter
4" meter
6" meter

$ 10.10
$ 25.25
$ 50.50
$ 80.80
$151.50
$252.50
$505.00

$ 12.90
$ 32.20
$ 64.40
$103.00
$193.10
$321.80
$643.70

Usage Charge/1,000 gallons
(based on metered water usage) $ 4.55 $ 5.80

Minimum Monthly Charge $ 30,55 $ 38.94
6

I

I

I

c.

B.

B.

B.

l I l I Illll I I



1

Sewer customers who do not receive
water service from the Company
(per SFE or Single Family Equivalent) $ 30.55 $ 38.94

Monthlv Flat Rate Service:

Per Dwelling Unit $ 30.55 $ 38.94

Monthlv Collection Service only
(When sewage is collected by utility and transferred to another entity for
treatment)

A $ 11.00 $ 14.00Single Family Residence

B. Commercial/SFE

Mt. Carmel Subdivision Service Area:

$11.00 $ 14.00

Monthly Base Facility Charge $ 4.60 $ 5.90

Usage Charge/1 ,000 gallons
(based on metered water usage) $ 4.01 $ 5.11

Reqalwood and White Oak Estates Subdivision Service Areas:

A Monthly Flat Rate Sewer Service:

Residential Service
White Oak High School
Child Castle Daycare
Pantry
Circle K

$ 25.75
$956.00
$122.56
$ 67.18
$247.85

$ 38.94
$1 ,218.50
$ 156.20
$ 85.60
$ 315.90

13. CWS's water and sewer systems are adequately maintained and operated
and CWS is providing adequate water and sewer service.

!

I
I
I

Rate Base

14. The appropriate level of total plant in service is $82,973,405, of which
$49,093,439 is applicable to water operations and $33,879,966 is applicable to sewer
operations.

15. The appropriate level of accumulated depreciation for use in this
proceeding is $13,898,212, of which $7,622,463,is applicable to water operations and
$6,275,749 is applicable to sewer operations.

1
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I ' Z 16. The appropriate depreciation rate for computer equipment additions

recorded after June 30, 2004, is 12.5D%.

17. The appropriate levels of cash working capital are $425,911 for water
operations and $422,603 for sewer operations.

18. The appropriate level of contributions in aid of construction (CIAC), net of
amortization, for use in this proceeding is $18,536,122 for water operations and
$15,416,949 for sewer operations.

19. In the Quail Ridge system, the Company undercollected connection fees
"by $250 per tap from 1993 to 1996. In 1996, the Company realized its error, and began
collecting the correct fee.

20. It is the responsibility of a utility company's management to collect its
authorized rates, inducing connection charges and plant modification fees (hereinafter
referred to as connection fees) and management fees.

21. On October 12, 1992, the Commission issued an order in Docket No,
W-354, Sub 111 (Sub 111) requiring that the Company file all new contracts within 30
days from signing with the Chief Clerk of the Commission.

22. The order issued in Sub 111 also required that the Company obtain prior
approval to deviate from its uniform connection fees in both existing and new service
areas. .

23. Since October 12, 1992, the Company has waived connection fees for an
area in Mt. Carmel, and in the V\hndward Cove and Lamplighter Village South systems,
without obtaining prior Commission approval to do so.

24. Under the agreement with Huber Construction in the Mt. Carmel service
area, the Company has collected a $750 connection fee on behalf  of  the
Buncombe/Asheville sewer district (MSD), and has collected for itself a connection fee
of $1,055, which is $45 less than the uniform connection fee. The Company did not
obtain prior Commission approval to vary from its authorized connection fee in this
system.

25. In its order issued on March 22, 1994, in Docket No. W~354, Sub 118 (Sub
118), the Commission required that CWS, once and for all, conform its tariffs to reflect
the connection fees actually being charged. Furthermore, the Commission stated that
future deviations would not be tolerated.

26. it is the responsibility of the Company's management to comply with the
Commission's orders and tariffs.

l
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27. In the systems where the Company failed to collect its authorized uniform
connection fees, and failed to obtain prior Commission approval to vary from those fees
the uniform connection fees should be imputed

28. On August 27, 1996 the Commission issued an .order in Docket No
M-100, Sub 113, requiring that all water and sewer companies cease collecting gross
up on CIAC received after June 12. 1996

29, The August 27, 1996, order also required that all water
companies which had collected gross-up after June ,
collected to the contributors with 10% interest per annum and file a notarized report with
the Commission of the refunds made

and sewer
12, 1996 refund any amounts

30. The Company failed to file the notarized report on the gross-up refunds as
required in the August 27, 1996 order

31. Although the contracts for Cambridge, Southwoods, Matthus Commons,
Lamplighter Village South, and Bradford Park did not specifically list the amount of
gross-up included in the total connection fee, these contracts were entered into during
the time that gross~up was required, and the feesset forth in the contracts included
gross-up

32. The Company has collected gross-up on CIAC collected after
June 12, 1996, in the Cambridge, Southwoods, Matthus Commons, Lamplighter
Village South, and Bradford Park systems

33. It is appropriate to require the Company to refund the gross-up collected
after June 12, 1996 to the current property owners

341 An interest rate of 10%, compounded annually, continues to be a just and
reasonable rate to use in calculating interest on utility refunds

Since the Company no longer has customer records for the systems that it 6055 9
has sold, it would be difficult to refund the gross~up collected in these systems.
Therefore, these over-collections should be treated as cost-free capital in this and all
future proceedings

36, For some systems, the Company has collected reservation of capacity
fees from developers for plant costs and capacity

37. CWS has failed to record reservation of capacity fees in CIAC on its
books, as required by the Commission

38.
recognized through the calculation of an allowance for funds used during construction

Just as the cost of money used by the Company during construction is



(AFUDC), it is also appropriate to recognize the fact that the Company has the use of
the reservation of capacity fees by including these fees in CIAC in this case

39. The management fee for Covington Cross sewer operations is $100 per

40. The appropriate amount of accumulated deferred income taxes (ADIT) to
deduct from rate base in this proceeding is $2,920,893 for water operations and
$1 ,671 ,871 for sewer operations

41. CWS has included payments received by the Company in 2001, 2002
and 2003 as plant modification fees as taxable income for tax purposes

42. CWS has appropriately accounted for the plant modification fees

43. The appropriate amount of ADIT related to plant modification fees is
$554,465 for water operations and $422,257 for sewer operations

44. The appropriate amount of ADIT related to rate case expense to deduct
from rate base in this proceeding is $34,270 for water operations and $20,651 for sewer
operations

45. The appropriate amount of ADIT related to deferred maintenance. costs to
be deducted from rate base in this proceeding is $136,231 for water operations and
$82,088 for sewer operations

46. The amount of pro forma plant additions included in the calculation of
ADlT related to depreciation should not be reduced by the amount of retirements

47- The appropriate level of deferred charges for use in this proceeding is
$708,721, of which $482,129 is applicable to water operations and $226,592 is
applicable to sewer operations

48. The amount of unamortized deferred charges related to maintenance
items recommended by the Public Staff is appropriate for use in this proceeding

49. Based on a three year amortization period and total rate case costs found
reasonable elsewhere in this order, the unamortized balance of rate case expense to
include in deferred charges is $142,452

50. The appropriate level of cost-free capital for use in this proceeding is
$1 04,308, of which $48,481 is applicable to water operations and $55,827 inapplicable
to sewer operations

10
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y 51. CWS's reasonable rate base used and useful in providing service is
$30,372,584, consisting of utility plant in service of $82,973,405, cash working capital of
$848,514, Water Service Corporation (WSC) rate base of $256,584, pro forma plant of
$3,597,452, and deferred charges of $708,721, reduced by accumulated depreciation of
$13,898,212, CIAC, net of amortization, of $33,953,071 , advances in aid of construction
of $44,780, ADITof $4,592,764, customer deposits of $392,487, gain on sale and flow
back taxes of $289,628, plant acquisition adjustment of $1,880,811, excess capacity of
$122,89s, excess book value of $2,296,948, cost-free capital of $104,308, and
allocation of CWS office plant costs of $436,187.

Revenues

52. The appropriate level of end-of-period water service revenue at existing
rates is $6,896,512. The appropriate level of end-of-period sewer service revenue at
existing rates is $5,356,689

53. It is appropriate to make adjustments to water consumption due to the
abnormal usage patterns during the test year.

54. The only billing record data available from the Company is for the years
1992, 1996, 2001, 2002, 2003, and part of 2004. Data from the annual reports is
available, but this information is not as accurate as the Company's billing records.

55. Averaging water data from 2001 , 2o02, and 2003 yields 5,300 gallons per
month per water REU. Averaging sewer data from 2001, 2002, and 2003 yields 8,233
gallons per month per metered sewer REU.

56. Based on an average consumption of 5,300 gallons per month per water
REU, the water consumption factor for use in this proceeding is 8.1%.

57; The appropriate level of miscellaneous revenue to include in this
proceeding is $271,553, of whig $208,366 relates to water operations and $63,187
relates to sewer operations,

58. Revenues from antenna space rentals are incidental revenues, and should
be included in miscellaneous revenue in this case.

59. The appropriate level of uncolledcibles is $64,407, <3f which $36,552 is
applicable to water operations and $27,855 is applicable to sewer operations.

60. Total revenue to be reflected in this proceeding is $12,460,347, of which
$7,068,326 is applicable to water operations and $5,392,021 is applicable to sewer
operations. Gross service revenue is $12,253,201, of which $6,896,512 is applicable lo
water operations and $5,356,689 is applicable 'to sewer operations. Miscellaneous
revenue is $271,553, of which $208,366 relates to water operations and $63,187 relates



to sewer operations. Total revenue is reduced by uncollectibles of $64,407, of which
$36,552 is applicable to water operations and $27,855 is applicable to sewer
operations

Customer Growth

61. The appropriate level of customer growth for use in this proceeding is
5.8% for water operations and 17.6% for sewer operations

Maintenance Expenses

62. The appropriate level of salaries and wages to include in operation and
maintenance expense is $2,200,663, of which $1,373,215 is applicable to water
operations, and $827,448 is applicable to sewer operations.

63.
case.

The salaries for fifteen new certified operators should be included in this

64.
any annualization and Inflation adjustments.

The appropriate amount of purchased water expense is $395,489 before

65. The appropriate level of total maintenance and repairs for use in this
proceeding is $2,026,450, of which $577,333 is applicable to water operations and
$1 ,449,117 is applicable to sewer operations.

66. The appropriate level of deferred expenses to include in maintenance and
repairs is $194,976, of which $129,961 is applicable to water operations and $65,015 is
applicable to sewer operations.

67. The Company has failed to provide evidence supporting any additional
deferred expenses above the amount included by the Public Staff in its final schedules.

68.
any inflation adjustment.

The appropriate amount of sludge hauling expense is $865,918 before

69. Maintenance expenses should be reduced for operating expenses
charged to plant of $910,414, of which 8568,099 is applicable to Water operations and
$342,315 is applicable to sewer operations.

70. ~The appropriate level of outside services - other for use in this proceeding
is $181,738, of which $128,284 is applicable to water operations and $53,454 is
applicable to sewer operations.

71; Onehalf of the legal fees forPine Knoll Shores should be included in
maintenance expenses in this proceeding.

. 1-2
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72. The appropriate level of operation and maintenance expenses is
$5,878,350, of which $3,028,299 is applicable to water operations and $2,850,051 is
applicable to sewer operations.

General Expenses

73. The appropriate level of salaries and wages tO include in general
expenses is $696,863, of which $434,843 is applicable to water operations and
$262,020 is applicable to sewer operations.

. 74.
operator.

It is appropriate to correct general salaries for reclassification of an

75. The salary of a project manager should be included in this proceeding.

76. The appropriate level of rate case expense to include in this proceeding is
fB71,226, of which $44,445 relates to water operations and $26,781 relates to sewer
operations.

77. An adjustment to Iegai fees for this proceeding is appropriate.

78. The appropriate amortization period for rate case expense is three years.

79. It is appropriate to include health insurance, pension and 401(k) costs for
fifteen new operators and a project manager.

80. The appropriate level of pension and other benefits to include in this
proceeding is $613,125 of which $382,591 relates to water operations and $230,536
relates to sewer operations.

81. The appropriate annualization adjustment to be made in this proceeding is
$204, 159 for water operations and $329,769 for sewer operations.

82. The appropriate inflation adjustment .to be made in this proceeding is
$175,557, of which $83,302 is applicable to water operations and $92,255 is applicable
to sewer operations.

83. The appropriate level of general expenses is $3,038,065, of which
$1,730,751 is applicable to water operations and $1,307,315 is applicable to sewer
operations. ~.
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Depreciation and Taxes

84. The appropriate level of depreciation expense for use in this proceeding is
$1,109,398 of which $731,150 is applicable to water operations and $378,243 is
applicable to sewer operations. .

85. The appropriate level of payroll taxes to include in this proceeding is
$209,134, of whim $139,148 relates to water operations and $69,986 relates to sewer
operations.

_ Based on the other findings and conclusions set forth in this Order, the
appropriate level of state income taxes is $16,046 for water operations and $0 for sewer
operations.

86.

87. Based on the other findings and conclusions set forth in this Order, the
appropriate level of federal inoom'e taxes is $67,686 for water operations and $0 for
sewer operations.

88. The appropriate level of depreciation and taxes for use in this proceeding
is $2,176,186, of which $1,340,556 is applicable to water operations and $835,630 is
applicable to sewer operations.

Overall Cost of Capital

89. The appropriate capital structure to employ for purposes of this
proceeding consists of 57.63% debt and 42.37% equity. The embedded cost of debt
associated with this capita! structure is 7.28%.

90.
is 10.7%1

The cost of common equity capital to CWS for purposes of this proceeding

91. The overall fairrate of return that the Company should be allowed the
opportunity to earn on its rate base is 8.73%.

Rates, Fees and Other Matters

92. The Commission finds that the Company's rates should be changed to
amounts, which, after pro forma adjustments, will produce an increase in total annual
revenue of $2,171,390 This increase will allow CWS the opportunity to earn an 8.73%
overall return on its rate base, which the Commission has found to be reasonable upon
consideration of the findings in this Order. .

93. The connection charges and plant modification fees currently approved by
the Commission are set forth in the tariff sheets attached as Appendix A to this Order.

14
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94. The Company should be responsible for installing all meters, and should
no longer accept meters from developers. When meters are installed, the Company is
authorized to charge a meter fee of $50 for 5/8 or 3/4 inch meters, and actual cost for
meters greater than 5/8 or 3/4 inch, for all metered water connections.

95.
follows:

The metering of unmetered water systems should be accomplished as

CWS should solicit preliminary estimates from contractors to be used as a
basis for determining the approximate cost of installing meters.

This information should be provided to each homeowners association in
the unmetered areas.

c. If the homeowners association requests that meters be installed, CWS
should solicit bids from contractors.

The homeowners association should be allowed to review the final bid
amount.

If the homeowners association approves the project based on the final bid
amount, CWS should award the contract within 30 days of final approval
from the homeowners association and request approval from the
Commission for an assessment to recover the cost.

96. Management fees, reservation of capacity fees, payments for main
extensions, and other monies received to offset plant costs are CIAC, and should be
recorded as suchon the Company's books and records.

97.. It is appropriate for the Company to make entries on its books to reflect
the amount of CIAC found reasonable by the Commission in this case.

98. It would be useful to the Company and both the Commission and Public
Staff if there were separate subaccounts for each type of CIAC received by the
Company. .

99. Both depreciation expense and amortization of CIAC recorded on the
Company's books should be calculated based on the actual amounts of plant and CIAC
for that period.

100. Because the allocation of pension and 401(k) costs has been and will be
corrected in rate cases, it is unnecessary to require the Company to revise its allocation
of pension and 401 (k) costs on its books.
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These findings are in the Commission's official records and in the Company's
application. They are essentially informational, procedural, and jurisdictional in nature,
and matters that they. involve are not contested.

107. The Company should evaluate its current practices and prepare a new
procedure that ensures that the Company will comply with the rules and regulations of
the Commission, in particular the rules concerning contiguous extensions and
franchises. The Company should file its procedure with the Commission within 60 days
of the effective date of this Order.

108.
Public Staff.

106. The Company should file all future contracts and agreements within 30
days of signing or agreement.

105, The Company should f ile all contracts or agreements it has with
developers that have not bwnpreviously filed with the Chief Clerk of the Commission
within 90 days of the effective date of this Order, including but not limited to the
contracts for Southwoods / Brandywine, Vlhndward Cove, Mt. Carmel - Harmony, Mr.
Carmel - Huber Construction, Lamplighter Village South - Marshall, and Bent Tree
(sewer operations).

. 104. Utilities, Inc. should also file contracts covering the affiliated transactions
between Bio~Tech and the North Carolina regulated companies other than CWS within
30 days of the effective date of this Order. The contract for each regulated company
should be filed under the applicable docket number for that company.

103. The sludge hauling and other services provided by Bio-Tech, inc. (Bio-
Tech) to CWS are affiliated transactions covered by G.S. 62-153, and a contract
between Bio-Tech and CWS should be filed with the Commission within 30 days of the
effective date of this Order.

102. The receipt of plant modification fees should be recognized in the
calculation of AFUDC.

101. The Company should begin recording revenues from antenna space
rentals in water operating revenues under Account 472 - Rents from Water Property.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 1 _ 3

It is not appropriate to impose any penalties as recommended by the
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 4- 12

The evidence supporting these findings is contained in the testimony of Public
Staff witness Lucks. The Company did not contest these findings.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 13

» The evidence supporting this finding is contained in the testimony of Public Staff
witness Lukas and Company witness Daniel. Witness Lucan contacted the regional
engineers in each of the various regional offices of the Department of Environment and
Natural Resources, Division of Environmental Health, and each indicated that, aside
from occasionally exceeding various water quality parameters, CWS was substantially
in compliance with the regulations governing community water systems. Witness Lucas
inspected 17 water systems. At each location, he found the well houses, treatment
facilities, and storage facilities to be well maintained.

Witness Lucks also contacted each of the regional engineers of the Department
of Environment and Natural Resources, Division of Water Quality (DWQ), and each
indicated that he had a good working relationship with CWS. Gther than occasional
violations of effluent limits, none of the regional engineers indicated that any of the
sewer utility systems were in noncompliance with DWQ's regulations. Vlhtness Lucas
inspected 16 sewer utility systems operated by CWS and concluded that each facility
was being properly operated and maintained.

The Public Staff received numerous customer complaint letters. A large number
of the letters objected to the rate increase itself. Some indicated water quality and
water pressure problems. All of the water quality complaints, except for one, were for
aesthetic and not for health concerns. These complaints are similar to those made by
customers at the public hearings held in various locations across the state in October
2004. The Public Staff recommended that CWS address the customer complaints in its
rebuttal and describe the actions it is taking to resolve these complaints.

l

The one complaint regarding health ooncems" was made by a customer in
Riverpointe Subdivision in Mecklenburg County. This water system has aesthetic
problems, pressure problems, and has exceeded the limits for radioactivity. CWS has
addressed the high radioactivity by improving its water softening system. More testing
over a period of time is needed before the Commission can consider the radioactivity
problem solved. This issue is also part of the formal complaint filed by customers in
Docket No. W-354, Sub 279, and the aesthetic and pressure problems will be
addressed by the Commission in that docket.

Company witness Carl Daniel addressed customer complaints in his rebuttal
testimony and indicated that the Company has either contacted or attempted to contact
all of the customers.who testified at the public hearings.
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Based on the foregoing, the Commission concludes that CWS's water and sewer
systems are adequately maintained and operated.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 14 - 51

The evidence supporting these findings is contained in the testimony of Public
Staff witnesses Lukas, Femald and Henry and of Company witnesses Daniel, Weeks
and Lubertozzi. The following tables summarize the amounts which the Company and
the Public Staff contend are the proper levels of rate base to be used in this proceeding:

WATER OPERATIONS

Item Company Public Staff Difference
I

I

Plant in service
Accumulated depreciation
Cash working capital
Contributions in aid of construction
Advances in aid of construction
Accumulated deferred income taxes
Customer deposits
Gain on sale and flow back taxes
Plant acquisition adjustment
Water Service Corporation
Pro forma plant
Defen'ed charges
Excess capacity
Excess book value
Cost-free capital
Allocation of CWS office plant cost

$49,093,439
(7,622,380)

424,033
(18,444,506)

(29,680)
(2,742,295)

(244,912)
(196,947)

(1,166,758)
160,108

1 .511 .794
484,765

(122,896)
(969,448)
(27,934)

(272. 1811

$49,093,439
(7,622,463)

387,569
(19536. 122)

(29,680)
(3,396,528)

(244,912)
(196,947)

(1 ,166,758)
160,108

1 ,511 ,794
497,569

(122,896)
(969,448)
(48,481 )

(272, 181 )

$ 0
(83)

(36,464)
(91 ,616)

0
(654,233)

0
O
0
o
O

12,804
0
0

(20,547)
. 0

Original cost rate base $19,834,202 $19 044.063 3 l790.1391
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SEWER OPERATIONS

Item Companv Public Staff Difference

Plant in service
Accumulated depreciation
Cash working capital
Contributions in aid of construction
Advances in aid of construction
Accumulated deferred income taxes
Customer deposits
Gain on sale and flow back taxes
Plant acquisition adjustment
Water Service Corporation
Pro forma plant
Deferred charges
Excess capacity
Excess book value
Cost-free capital
Allocation of CWS office plant cost

$33,879,966
(6,275,697)

419,661
(15,355,589)

(15,100)
(1 ,652,408)

(147,575)
(92,681 )

(714,053)
96,476

2,085,658
238,474

0
(1 ,327,500)

o
(164,006)

$33,879,966
(6,275,749)

383.757
(15,416,949)

(15,100)
(2,033,281 )

(147,575)
(92,681 )

(714,053)
95,476

2,085,658
235,896

0
(1,327,500)

(55,827)
(164,006)

$ 0
(52)

(35,904)
( 5 0 3 6 0 )

o
(380,873)

0
0
0
O
0

(2,578)
D

(55,827)
0

Original cost rate base $10,968,626 $10,439,032 $ (525,594)

As shown in the preceding tables, the Public Staff and the Company agree on
the levels of plant in service, advances in aid of construction, customer deposits, gain
on sale, plant acquisition adjustment, Water Service Corporation rate base, pro forma
plant, excess capacity, excess book value, and allocation of CWS office plant cost.
Therefore, the Commission finds and concludes that the levels agreed to by the parties
for these items are appropriate for use in this proceeding.

ACCUMULATED DEPRECIATION

The only difference between CWS and the Public Staff regarding accumulated
depreciation is due to an error made by the Company in calculating accumulated
depreciation on computer related equipment recorded on the books after June 30 2004
through December 14, 2004. The Company. calculated accumulated depreciation on
computer equipment additions recorded after June 30, 2004, using the composite
depreciation rates of 2.12% for water operations and 2.01 % for sewer operations. In its
original application, CWS calculated depreciation on test year computer equipment
using a rate of 12.50%. Public Staff witness Henry calculated accumulated depreciation
on all computer related equipment, including amounts added after June 30, 2004, using
the depreciation rate of 12.50% for both water and sewer operations.

There is no dispute between the parties oh the appropriate depreciation rates to
use in this proceeding. CWS simply applied the wrong depreciation rate to computer
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related equipment. Correction of this error results in accumulated depreciation of
$13,898,212, of which $7,622,463 is for water operations and $6,275,749 is for sewer
operations.

CASH WORKING CAPITAL

The Company and the Public Staff have recommended different amounts of cash
working capital as a result of having recommended different levels of expenses and
certain taxes. Based upon conclusions regarding the appropriate level of expenses
and taxes, the Commission determines that the appropriate levels of cash working
capital are $425,911 for water operations and $422,603 for sewer operations.

CONTRIBUTIONS IN AID OF CONSTRUCTION

The parties disagree on the amount of CIAC, net of amortization. The Public
Staff recommends an amount of $18,536,122 for water operations, which is $91,616
greater than the Company's proposed amount of $18,444,506 The Public Staff also
recommends an amount of $15,416,949 for sewer operations, which is $50,360 more
than the Company's proposed amount of $15,366,589 The differences in the level of
CIAC recommended by the parties consist of the following items:

Item Water Sewer

impute tap fees
Refund Ql'OSS*UP
Refund Bradford Park overcollection
Reservation of capacity fees
Management fees
Rounding differences

$ 83,942
(158,448)
(31,933)

109,565
47,232

2

Total

$ 35,664
(71 ,403)
(14,707)
97,921
44,144

fa)

$ 91 .616 $ 50.360

impute Tap Fees

The Public Staff has recommended that CIAC be increased by $119,606 to
impute connection fees. These adjustments fall into three categories: (1) the Quail
Ridge system where the Company collected the wrong fee in error, (2) the Mt. Carmel -
Carlson agreement, Windward Cove, and Lamplighter Village South systems where the
Company varied from its authorized uniform fees, and(3) the Mt. Carmel - Huber
agreement where the Company varied from. its uniform fees and the parties disagree on
the actual amount of fee collected for CWS.

For the Quail Ridge system, Public Staff witness Fernald testified that from 1993
to 1996, the Company collected only $500 per tap, which is $250 less than its
authorized fee. In 1996, the Company corrected its error and began collecting the
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correct amount of connection fee, Witness Fernald made an adjustment to impute the
difference of $250 per tap.

In her rebuttal testimony, Company witness Weeks opposed the Public Staff's
adjustment to impute connection fees for Quail Ridge. Although witness Weeks
acknowledged that the Company undercollected connection fees in Quail Ridge, she
stated that attribution of the undercollection was not justified since the Company's
failure to collect the authorized connection fee was inadvertent. Witness Weeks further
stated that,` of the many connection fees the Company collects each month, from time to
time it will make mistakes. Vihtness Weeks also pointed out that the Company
discovered and rectified its undercollections after 1996. In the alternative, witness
Weeks stated that if the Commission should impute the difference in connection fees,
then the Company should be allowed to assess the current property owners for the
amount undercollected.

The Commission concludes that the Public Staff's adjustment to impute
connection fees in Quail Ridge is appropriate, but the Company's request to assess its
customers for its mistake is not appropriate. The applicable statute to be used in this
proceeding is G.S. 62-139, which states, "No public utility shall directly or indirectly, by
any device whatsoever, charge, demand, collect or receive from any person a greater or
less compensation for any service rendered or to be rendered by such public utility than
that prescribed by the Commission, nor shall any person receive or accept any service
from a public utility for a compensation greater or less than that prescribed by the
Commission." It is clear from this statute that the Company has a duty to charge only
fees authorized by the Commission. Although the statute requires that customers not
receive a service for less than an amount prescribed by the Commission, it does not
address a procedure to be followed if a customer is undercharged or provide a penalty
for undercharges of the utility customer. In contrast, G.S. 62-139(b) provides the
procedure to be followed for the refunding of overcharges made by a public utility and
prescribes' a penalty for overcharges that are not timely refunded. Therefore,
G.S. 62-139 does not support the Company's proposal to assess customers for
undercharges. Additionally, there is no evidence that the customers were even aware
that they were being charged fees that were less than those authorized by the
Commission, whereas the Company discovered its mistake over eight years ago

In light of the foregoing, the Commission concludes that it should not approve the
Company's proposal to assess customers for underdfiarges, Additionally, the
Commission concludes that it is the responsibility of management of the utility company
to coiled its authorized rates, including connection fees, that it is not the responsibility of
the ratepayers to keep UP with the fees that the Company is authorized to Collect, that
there is no evidence that the customers were even aware that they were being
undercharged; and, finally, that the ratepayers should not be required to pay ratesto
allow a return on plant investment that should have been recovered through authorized
connection fee collections. The Commission further concludes that since the Company
discovered its error"over eight years ago and did not propose an assessment at that
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time, it should be stopped from assessing its customers, as it would not be equitable to
hold otherwise.

The Public Staff also imputed connection fees related to an agreement with Mr.
area in Mt. Carmel the Windward Cove

a

I
I
I

1

Mark Carlson (Carlson agreement) for an. _
system, and the Lamplighter \tillage South system. Public Staff witness Fernald
testified that in the December 8, 1993, Carlson agreement and the November 18, 1993,
Windward Cove agreement the Company waived connection fees, subject to approval
of the North Carolina Utilities Commission. However, these agreements were never
filed with the Commission for approval, even though the order granting a rate increase
issued in the Sub 111 rate case required that all contracts with developers be filed with
the Commission within 30 days of signing. Witness Fernald further testified that the
Company failed to disclose that it had entered into agreements waiving the connection
fees in Mt. Carmel and Windward Cove when it filed its amended tariff as required by
the Commission in the tap fee investigation in Sub 118. As to Lamplighter Village
South, witness Femald testified that on March 29, 2000, the Company sent a letter to
Marshall Properties agreeing to waive tap fees, and that this agreement to waive tap
fees was never filed with the Commission. Since the Company failed to file these
agreements with the Commission for approval and deviated from its authorized tariff by
charging fees consistent with those set out in these contracts, Public Staff witness
Fernald made an adjustment to impute the authorized uniform connection fees of
$1 ,100 per connection in these systems.

In her rebuttal testimony, Company witness Weeks opposed the Public Staffs
adjustment, stating that the Commission has ruled that the terms of the contract control
the requirement to charge connection fees and that the fees should not be imputed
because the Company followed its contract and did not resort to the uniform tariff.
Witness Weeks further stated that it was unclear in 1993 whether the Company had to
file an agreement such as the Carlson agreement in advance for approval, since this
was not° a new subdivision or area for which a certificate application or contiguous
extension notification would be necessary. Witness Weeks also testified that the Public
Staffs adjustment was unjustified simply because the Company failed to file a letter and
that the Company should not be punished for its failure to do so. Witness Weeks also
pointed out that in the V\hndward Cove and Lamplighter Village agreements, the
developer contributed all the facilities to CWS, and therefore, the developer provided
additional consideration, Finally, witness Weeks stated that the Commission's order in
Sub 128 placed the burden on both CWS and the Public Staff to conform CWS's tariffs
to the terms of arrangements and that the Public Staff has been aware of this letter for
11 years. Company witness Lubertozzi testified that the Commission had issued
requirements~ concerning the filing of contracts in Sub 111, but all of the procedures
were under review in Sub 118.

First, the Commission does not agree that it was unclear whether contracts or
agreements should have been filed in 1993. In the Sub 111 order, which was issued on
October 12, 1992, the Commission ordered the following:
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Also, all new contracts in the future should be fued within 30 days from
signing. All contracts should be filed with the Chief Clerk of the
Commission and a copy of each contract should be served on the Public
Staff. If any agreements are reached with developers regarding the
provision of utility service, but are not written or signed prior to being acted
on, CWS shall file with the Commission'a detailed written description of
the agreement within 30 days of entering into the agreement

The Commission agrees with the Public Staff on this issue and concludes
that the Company should charge the uniform tap fee and plant
modification fee in all of its service areas unless it receives riot approval
to deviate from the uniform fees. This requirement should apply to both
existing and new service areas The filing by CWS of contracts that
provide for non-uniform fees does not constitute Commission approval of
such fees

82 Report of the NCUC Orders and Decisions 387, 502 (1992)

At the time the Commission issued the Sub 111 order requiring the filing of all
contracts or agreements, the Commission had already, on August 19, 1992, issued an
order initiating the tap fee investigation in Sub 118, so clearly the investigation initiated
in Sub 118 did not remove the requirement to file contracts. If anything, the Sub 118
proceeding should have made the Company even more aware of the importance of
filing contracts and obtaining approval from the Commission to vary from the uniform
fees. The Company did not except to the filing requirement set forth in the Sub 111
order and should have known that the requirement remained in force

The requirement to file contracts in Sub 111 applies to _all developer contracts,
and even goes so far as to require that any verbal agreements be reduced to writing
and filed. There were no exceptions made for contracts that related coexisting service
areas. In fact, the requirement that the Company obtain prior approval to vary from the
uniform connection fees applied to both existing and new service areas, with a note that
the filing of contracts that provided for non-uniform fees did not constitute Commission
approval of such fees. Therefore, under the requirements set forth in Sub 111, the
Carfson and Windward Cove agreements, whic.h waived the uniform fees, should have
been filed with the Commission to obtain prior approval for the non-uniform fees. The
contracts themselves acknowledge this requirement, since they state that the fees are
waived subject to the approval of the Commission. The Company clearly understands
this, since CoMpany witness Lubertozzi testified, "CWS is required to obtain permission
for charging connection fees other than the uniform connection fee and list these
deviations in its tariff. Otherwise, the uniform connection fee should apply, This was
thoroughly discussed in Sub 118
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Since the Company failed to obtain prior approval to waive its uniform connection
fees, the reM issue is whether the uniform fees should be imputed. The Company's
collection of connection fees, which vary from the amounts on its tariff, has been an
issue in past rate cases, culminating with the Sub 118 tap fee investigation. in the Sub
118 case, the Public Staff proposed the imputation of connection fees because CWS
charged connection fees based on the terms .of its contracts as opposed to the
approved fees listed on its tariff. The Commission disallowed the imputation of the
unauthorized connection fees that were charged, because the Public Staff and the
Attorney General had been aware of this practice in prior proceedings but had not
proposed a ratemaking adjustment. The Commission determined that,

_Public Staff's prior inaction, it had essentially waived its right to impute connection fees
for ratemaking purposes with regard to any prior failure by CWS to seek and gain
approval of contractually set connection fees. The Commission, however, went on to
firmly state the following:

because of the

Notwithstanding the many harsh admonitions and reprimands the
Commission has delivered over the years to CWS regarding its connection
fee practices and procedures,.there is no reasonable basis, legal or
equitable, upon which to adopt the ratemaking adjustment through the
imputation of connection fees proposed in this case by the Public Staff
and Attorney General. The time has come to bring this longstanding saga
to an end. All parties, including CWS, the Pubfic Staff. the Attorney
General, and the Commission, share responsibility for failing to pursue
these connection fee issues to a timely and reasonable conclusion. That
being the case, CWS will be required, once and for all, to conform its
tariffs on a subdivision-bv-subdivision basis to reflect the connection fees
actually being charged bV the Company and future deviations will not be
tolerated, but no imputation of connection fees will be ordered in this case.

84 Report of the NCUC Orders and Decisions 632, 653 (1994).

The Sub 118 order also made it clear that contracts or agreements were to be
filed with the Commission and that any fees that varied from the uniform fees had to be
approved by the Commission. Specifically, the Sub 118 order stated:

That CWS shall file and request approval of all future contracts with
developers within 30 days of signing said contracts, and in the case of
informal agreements or contracts that are effective without signing, CWS
shall file a written description of the terms of those agreements within 30
days» of entering into such agreements. The requirements of this decretal
paragraph shall apply to all future contracts, including those covering
contiguous expansions. in all contracts that have provisions which allow
for connection fees (tap-on fees) and/or plant impact fees that differ from
the tariffed Uniform connection charges and/or plant impact fees or that
allow for special charges such as management fees, oversizing fees,
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availability fees or other such fees not common to all service areas, the
referenced charges or fees shall be specifically brought to the attention of
the Commission to be approved or disapproved.

4 at 684.

Unfortunately, the Sub 118 order did not bring this longstanding saga to an end,
as intended by the Commission. The Company continued to collect connection fees
that varied from its uniform fees without receiving Commission approval to do so.
Unlike the instances covered in the Sub 118 case, this is the first time that these
variances from the uniform fees have been brought before the Commission, since the
Company failed to file the agreements as required in Sub 111. The Company did h.ave
an opportunity to resolve the connection fees covered by the Carlson and Windward
Cove agreements, but failed to disclose the fact that the connection fees had been
waived for these areas in the filing required in the Sub 118 case. The Company claims
that the Commission's Sub 128 order also placed the burden on the Public Staff to
conform CWS's tariffs to the terms of arrangements, and that a copy of the Windward
Cove agreement had been sent to Mr. Andy Lee of the Public Staff. First, the Sub 128
order only required that CWS and the Public Staff review the Schedule of Rates issued
in that case and notify the Commission of  any inconsistencies or errors by
June 24, 1994. This order did not place on the Public Staff, instead of the~Company,
the burden of filing Contracts with the Commission and obtaining Commission approval
in order to vary from the uniform fees

The Company appears to also assert that, instead of collecting a connection fee,
as set forth in its tariff sheet, it can comply with its tariff by accepting plant in lieu of the
connection fee. The Commission does not accept this argument. Connection fees, by
definition, are to be paid in cash, and this is indicated on the tariff sheet when the
amount of the fee is shown in dollars. The Commission has clearly stated in the Sub
118 order that any fees differing from the tariffed uniform connection fees were to be
brought to the attention of the Commission to be approved or disapproved. Therefore, if
the Company wished to not collect its uniform connection fee in an area in cash, for
whatever reason, it should have applied to the Commission for approval to do so.

The Company was clearly warmed in the Sub 118 case that no future deviations
from its tariffed fees would be tolerated. It is the responsibility of the Company to
comply with Commission orders and tariffs, Since the Company failed to do so, even
after being warned that no future deviations would be tolerated, the Commission
concludes that the authorized uniform connection fees of $1,100 per tap should be
imputed in Mt. Carmel (Carlson agreement), Windward Cove, and Lamplighter Village
South.

Furthermore, the Commission again reiterates that no future deviations from the
Company's tariffed fees will be tolerated. Connection charges and plant modification
fees are rates, and as such, require Commission approval. The Company should
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charge the authorized uniform connection charge and plant modification fee in all of its
service areas, whether existing or new, unless it receives Drior Commission approval to
deviate from the uniform fees.

In the arrangement with Huber Construction regarding another project at the Mt.
Carmel system, the Public Staff made an adjustment to impute $45 per tap. Public Staff
witness Femald testified that in a letter discussing the project, dated July 12, 1996, the
Company states that it will collect a sewer connection fee of $1 ,805, of which it will remit
$750 to man, resulting in a connection fee for CWS of $1,055, which is $45 less than
the authorized uniform fee of $1,100. Public Staff witness Femald further testified that
the Company never filed an agreement for this project with the Commission, either as
part of a contiguous extension filing or in response to the filing requirement established
in Sub 118, nor did the Company request approval to vary from its uniform tap fee.

CoMpany witness Weeks testified that in the Mt. Carmel system, CWS collects
the wastewater through its collection facilities in Mt. Carmel and transports it to MSD for
treatment and disposal. Witness Weeks further testified that the Company's collection
of connection fees after remitting $750 to MSD compensates CWS in the form of CIAC,
and that CWS's remittance to MSD serves as a substitute for CWSTs need to own
wastewater treatment and disposal facilities. Witness Weeks stated that in actuality
CWS collected $1,805. more than the uniform fee, and that witness Femald simply
misstates the substance of the transaction in order to increase CIAC and reduce rate
base.

I
I

On this issue, the parties disagree as to the substance of the transaction. It is
the Public Staffs position that the Company is collecting connection fees on behalf of
man, and therefore, the $1,805 fee collected consists of a $750 connection fee for
Man, and a $1,055 connection fee for CWS, which is $45 less than the uniform fee.
The Company appears to take the position that CWS is paying the connection fee to
MSD as part~of its costs to provide service, and it is collecting a tap fee of $1 ,805, which
is $705 more than its authorized connection fee.

As previously discussed, the Company is required to obtain permission before
charging connection fees other than the unifoml connection fee. In this instance, the
Company clearly varied from its authorized connection fees without obtaining
Commission approval to do so. Under the Public Staff's position, the Company
undercollected $45 per tap, and the issue is whether this difference should be imputed.
Under the Company's position, the Company overcollected $705 per tap, and the issue
is whether the overcollection should be refunded. So first, the Commission must
determine the substance of the transactions involved.

The July 12, 1996, letter to Mr. Huber, which was identified as CWS Fernald
Cross Exhibit No. 14, states that CWS will be responsible for sending the payment of
$750 per connection to MSD. There is also a handwritten note on the letter indicating
that $750 of the $1 ,805 was sent to MSD for connection fees, leaving $1,055 for CWS.
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Based on this letter, the Commission agrees with the Public Staff that CWS was
collecting a connection fee on behalf of MSD and that the connection fee collected for
CWS in this instance was $1 ,055, resulting in an undercollection of $45 per tap. In this
case, the Company should have collected its uniform tap fee, since it failed to receive
prior Commission approval to do otherwise. Therefore, the Commission concludes that
the undercollection of $45 per tap should be iMputed. .

Refund Gross»Up

On August 20, 1996, the Small Business Job Protection Aot of 1996 was signed
into law. Section 1613 of this act restored the CIAC provisions that were repealed by
the Tax Reform Act of 1986 for water and sewer utilities, effective for amounts received
after June 12, 1996. On August 27, 1996, the Commission issued an order in Docket
No. M~100, Sub 113, in which it ordered:

1. That all water and sewer companies cease collecting gross-up on
collections of CIAC received after June 12, 1996.

2. That all water and sewer companies which have collected gross-up on
CIAC received after June 12, 1996, refund any amounts collected to the
contributors with 10% interest per annum within 30 days of the date of this
order.

3. That all water and sewer companies who have collected gross-up on
CIAC received after June 12, 1996, file a notarized report on the refunds
made within 60 days of the date of this order. The notarized report should
list the amount of gross-up collected on CIAC received after June 12,
1996, the interest on the refund and how it was calculated, and the total
amount, including interest, which was refunded.

86 Report of NCUC Orders and Decisions, 1 (1996)

II
I
a

Public Staff witness Fernald testified that the Company failed to file the notarized
report on refunds as'required. Witness Fernald also destiNed that the Company failed to
cease collecting gross-up as of June 12, 1996, in the Cambridge, Windsor Chase,
Southwoods, Lamplighter Village South, Winghurst, and Matthews Commons systems.
Witness Femald recommended that the Company immediately cease collecting gross-
up on CIAC and that the Company refund all gross-up collected on CIAC since
June 12, ,
Witness Femald also recommended that the gross-up collected in systems that have
since been sold to an entity exempt from regulation by the.Commission be treated as
cost-free capital in this case.

1996 to the current property owners, with 10% interest compounded annually.

Company witness Weeks testified that the Company determined that no report
was due since it had stopped collecting gross-up on June 12, 1996. Witness Weeks
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also opposed making refunds as recommended by the Public Staff. Witness Weeks
testified that the contracts for Cambridge, Southwoods, and Matthews Commons did not
break down the connection fees into components, so that no portion of the fees were
expressly earmarked as reimbursement for income taxes. Witness Weeks further
stated. that the developer was willing to enter into the transaction on the basis of the
financial terms agreed to and never expected to obtain a refund if thetas laws changed
in the future. Furthermore, witness Weeks testified that whoever bought the houses
paid what they felt to be a fair price in light of.market conditions. For the Windsor
Chase and VWnghurst systems, witness Weeks testified that the Company did collect
grossed-up fees after June 12, 1996, but should be allowed to retain the gross-up as
cost-free capital and a reduction to rate base. As to the Lamplighter Village South
system, witness Weeks testified that, by the time the contract was executed, the Small
BUsiness Job Protection Act of 1996 had repealed the provision making ClAC taxable
as ordinary income, and the contract makes no mention of gross-up. Witness Weeks
also points out that the Commission approved this contract on May 19,
mention was made at the time of the requirement that the contributor would pay any
unauthorized gross-up. Finally, witness Weeks states that the Public Staff 's
recommendation that the refund be made to the current property owner contradicts the
Commission's order in Docket No. M~1 OO,.Sub 113, which states that the refund is to go
to the contributor.

1998, and no

The first area of disagreement between the parties concerns whether the
Company failed to file the notarized report required by the August 27, 1996 order. As
shown on the tap fee listing for 1996 filed with the Company's Form W-1, which was
introduced as Public Staff Weeks' Cross-Examination Exhibit No. 1, the Company did
refund gross~up collected after June 12, 1996, in most of its systems. V\htness Weeks
admitted to this during crossexamination, Therefore, since the Company refunded
gross-up, it should have filed the notarized report on the refunds, as required by the
Commission. -.

The next area of disagreement concerns whether the Company continued to
collect gross-up after June 12, 1996, and if so, should the Company be required to
refund the gross-up collected. The Commission has previously dealt with the issue of
refunds of gross-up collected after June 12, 1996 in the Covington Cross case, Docket
No. W-354, Sub 171. In its Order Denying Motion for.Reconsideration issued on
February 27, 2002, in that case, the Commission stated:

In its Motion for Reconsideration, CWS seeks to remove the Commission
from oversight of the connection fee transaction between
contributor/customer and CWS. The connectionfee is a tariff and it is
regulated and established by the Commission, When the Tax Reform Act
of 1986 (TRA-86) made utilities liable for paying taxes on CIAC, the
Commission required (in an Order issued on August 26, 1987, in Docket
No. M-100, Sub 113) the utilities to modify their tariffs to collect gross-up
for taxes on CIAC from the contributor of the CIAC (whether it was a
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As in the Covington Cross case, at the time the contracts for Cambridge,
Southwoods, Matthus Commons, and Lamplighter Village South were entered into,
CIAC was still subject to taxation and water and sewer utilities were required to collect
gross-up. The fact that a contract does not specifically list the amount of gross-up does
not mean that the Company did not comply with the gross-up requirement. For
example, in its report on connection fees filed in Sub 118, the Company stated that the
connection fees in the Cambridge contract included gross-up. The Commission's order
issued on August 27, 1996 clearly states that water and sewer utilities are to cease
collecting gross-up on CIAC, and the Company did not file exceptions or request
clarification of this order. The Commission finds that the Company had no authority to
continue collecting gross-up after June 12, 1996, and that the gross-up collected for
systems still owned by the Company should be refunded. The Commission further
concludes that the refunds should be made to the current property owners, consistent
with the refunds required in North Topsail in Docket No. w-1000, Sub 5, and Covington
Cross, Docket No. W-354, Sub 171. In the order issued on December 21, 2000, in
Docket No. W-1000, Sub 5, which dealt with the issue of whether Utilities, Inc. should
make refunds of overcollected gross~up on CIAC to contributors of the CIAC or to
current property owners, Hearing Commissioner Ervin concluded that, "as between a
developer and the initial purchaser, the developer is likely to have intended to sell the
property to a purchaser, essentially acted as the agent of the purchaser in paying the

Order Denying Motion for Reconsideration, p. 5

In its contract with the developer in this matter, the contractually agreed
upon connection fee does not separate the connection fee amount into
distinct amounts for a connection fee and gross~up for taxes on CIAC.
However, the $1,795 connection fee is equal to the product of CWS's
uniform connection fee of $1,100 multiplied by the Commission required
gross-up multiplier. This contract was entered into during the period of
time that ClAC was subject to taxation and it properly included provision
for collecting gross up for taxes on CIAC. However, the notification of
contiguous extension filed in this matter was filed after the Commission's
Order to cease collecting gross up. Therefore, the inclusion of gross up
for taxes on CIAC in this contract is in contravention of the Commission's
Order. The Commission clearly can and must require CWS to cease
collecting gross-up for taxes on CIAC and require the refund of any CIAC
gross-up collected after the date of the SBJPA.

developer or a customer). The purpose of this requirement was to ensure
that the contributor of the CIAC paid the taxes on the contribution and not
the general customer base of the regulated utility. When the Small
Business Job Protection Act (SBJPA) of 1996 restored the tax treatment
of CIAC to its preTRA-86 status, the Commission issued an order (in
Docket No. M-100, Sub 113, on August 27, 1996) requiring utilities to
cease collecting gross-up for taxes on CIAC.
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tap fee, and undoubtedly intended to recoup the gross~up and tap fee in the price
charged for the property. Similarly, as between homeowners, the tap fee represents
payment for an integral part of the property, the cost of which has been undoubtedly
passed on to each subsequent purchaser." The Commission concludes that the
reasoning employed in its previous orders is applicable to the case at hand and should
be utilized. CWS should make refunds of the gross~up that it overcollected to the
current property owner whose name or names are listed on the deed to the property.

The Company also opposed refunding the gross-up at 10% interest compounded
annually. Company witness Weeks testified that a tower interest rate would be
appropriate, since it is unlikely that the contributor of the tap fee could have earned 10%
on their investment Witness Weeks further testified that since the Company is currently
issuing customer deposit refunds at 8%, it would be proper to use this rate as the
maximum rate for refunds of gross-up as well.

The Commission concludes that the appropriate interest rate on the refunds is
10%, compounded annually, consistent with the refund of gross-up in other cases. As
discussed by the Commission in Docket No. E-7, Sub 501, since 1981, when G.S. 62-
130(e) was enacted, the Commission has consistently used 10% to calculate interest on
utility refunds. Since that time, interest rates have moved up and down. The
Commission has used 10% notwithstanding the level of interest rates in the economy on
the theory that 10% provides for adequate compensation over the long term considering
the fact that a policy of tracking the general level of interest rates would lead to the
denial of fair compensation in times when the interest rates exceed the statutory cap of
10%, In addition, the use of a 10% interest rate is also appropriate because the
recipient of the return might have been able to avoid incurring higher cost debt, such as
credit card debt, which typically involves an . interest rate of more than 10%.
Accordingly, the Commission is of the opinion that 10% continues to be a just and
reasonable rate.

Based on the foregoing, the Commission concludes that the Company should (1)
immediately cease collecting gross-up as required by the Commission's order issued on
August 27, 1996, in Docket No. M-100, Sub 113, and (2) file, within60 days of the
effective date of this Order, a plan to refund the gross-up collected in the Cambridge,
Windsor Chase water system, Southwoods sewer system, Lamplighter Village South,.and Winghurst systems to the current property owners with 10% interest compounded
annually. _ _

The last issue is what should be done about the gross-up collected in the
Windsor Chase sewer system, Southwoods water system, and Matthus Commons
water and sewer systems, which have since been sold by the Company. Public Staff
witness Fernald testified that, since it would be harder for theCompany to make refunds
in systems that they no longer own, she i recommending that the gross»up be treated
as cost~free capital instead of requiring a refund. Witness Femald further testified that
the shareholders should not receive a windfall due to collecting gross-up when it had no

i
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authority to do so. VWtness Fernald also stated on crossexamination that the gross~up
collected was not CIAC, and should not be treated as such in the sale of the systems.

Company witness Weeks testified that regardless of what was collected for
Vlhndsor Chase and Matthew Commons, rate base should be zero, since the systems
were sold. Witness Weeks also testified that the Public Staff's recommendation was
inconsistent with the matching principle.

Gross-up was established to pay taxes related to CIAC, so that the net effect of
the transaction to the utility should be zero. The collection of gross-up should not have
any effect on the net investment in a system by a utility. Furthemwore, the Company
had no authority to collect gross~up after June 12, 1996. It is inappropriate to allow the
Company's shareholders to retain these monies, when they were collected without
authority, and are not part of the utility's net investment in the systems sold. The issue
is whether these funds should be refunded or treated as cost-free capital. The
Commission agrees with the Public Staff that, due to the difficulty in making the refunds
since the Company no longer has customer records for these systems, the gross-up
collected in these systems should be treated as cost-free capital in this and all future
proceedings.

Refund Bradford Park Overcollection

Public Staff witness Femald testified that the Company overcollected tap fees in
the Stonehedge / Bradford Park systems and recommended that the overcollection be
refunded to the current property owners with 10% interest compounded annually. The
January 27, 1988 contract for the Stonehedge / Bradford Park systems stated that the
combined water and sewer connection fee would be $2,300 per single family equivalent.
Witness Femald testified that at the time the contract was signed, water and sewer
utilities were required to collect gross-up on CIAC, and in its report Hled on November
30, 1992, in Sub 111, the Company indicated that the connection fees for Bradford Park
were $441 for water operations and $971 for sewer operations, with the remaining
balance of the $2,300 being gross-up. Witness Femald further noted that these
connection fees of $441 and $971 are the amounts currently authorized for Bradford
Park on the Company's tariff sheet.

Company witness Weeks opposed the Public Staff's recommendation, since the
Company collected its contracted amount for this system. Vlhtness Weeks testified that
the Company ceased paying income taxes after 1996 and took the position that the way
the contracts were written permitted CWS to retain and continue to collect the fees
called for in the agreements. Witness Weeks also testified that the fact that the Public
Staff and CWS disagreed does not mean that CWS disregarded the Commission's
order to cease collecting gross-up. Fina fly, witness Weeks stated that any
overcollection of tap fees benefits ratepayers by increasing CIAC and reducing rate
base, thereby keeping rates low.
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This is another instance where the Company continued to coiled gross~up after
June 12, 1996. The contract for this system was signed during the period that gross-up
was required, and the amount of connection fees listed in the contract included gross-
up, as stated by the Company in its November to, 1992 report filed in Sub 111.
Therefore, the Commission finds that the Company had no authority to continue
collecting gross-up in Bradford Park after June 1-2, 1996, and that the gross-up collected
should be refunded to the current property owners with 10% interest compounded
annually. The Commission further concludes that (1) the Company should immediately
begin charging its authorized connection fees in Bradford Park and (2) the Company
should File, within ea days of the effective date of this Order, a plan to refund the gross-
up collected in Bradford Park to the current property owners, with 10% interest
compounded annually, . . . ,  .

Reservation of Canacitv Fees

Public Staff witness Femald has included reservation of capacity fees that the
Company collected in Rutledge Landing, Stewart's Crossing, Avensong, Brawley
Farms, Canford Commons, and other areas in CIAC. Witness Femald testified that
these fees were received from developers for plant costs and capacity and therefore,
should be recorded as ClAC. Witness Femald also. noted that in the orders recognizing
the contiguous extensions for Rutledge Landing, Stewart's Crossing, Brawley Farms,
and Canford Commons, the Commission ordered that the reservation of capacity fees
be recorded as CIAC on the Company's books. Witness Femald testified that the
Company did not record the reservation of capacity fees as CIAC as ordered by the
Commission, but instead recorded 1/2 of the fee for Rutledge Landing on CWS
Systems' books and recorded the fees for Stewart's Crossing and Brawley Farms as
deferred credits on Utilities. Inc.'s books. Witness Femald also testified that the
reservation of capacity fee for Avensong had been recorded as miscellaneous income
on Utilities, lnc.'s books. Finally, witness Femald stated that the reservation of capacity
fees should be included in CIAC in order to recognize the fact that the Company has the
use of this money

Company witness Weeks testified Thai, while the reservation of capacity fees
should be treated as CIAC, there is an issue of matching and timing. Witness Weeks
testified that if the reservation of capacity fees have not yet been used to fund the
construction of backbone plant, it is appropriate to book the funds as a deferred credit
and delay recognition of the funds as CIAC on the Company's books 'until the funds are
used to purchase plant in service Witness Weeks further testified that the reservation
of capacity fees for Stewart's CrOssing, Avensong, and Canford Commons should be
included in CIAC since the systems are at build out and all customers have tapped on
On crossexamMation,witness Weeks testified that the reservation of capacity fees
should begin amortization in the year that the funds were used to purchase plant
Witness Weeks further testified that she began her amortization in the year the fees
were collected, and stated that she did not know the year the funds were Used
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. The parties disagree on when reservation of capacity fees shoed be included in
CIAC for ratemaking purposes. It is the PubliC Staff's position that these fees should be
included in CIAC upon receipt, while the Company believes that the fees should not be
included in CIAC until they are used to fund plant improvements. For Rutledge Landing,
Brawley Farms, another areas, the Company takes the position that the reservation of
capacity fees should not be included as a reduction to rate base in this case, Since the
monies have not yet been used to purchase plant. These reservation of capacity fees
have'been collected from the developer and the utility has the use of this money until
the money is used to fund plant additions. When the Company constructs the required
plant expansions, such as expanding a wastewater treatment plant,thelCompany will
accrue interest during construction of the plant to recognize the cost of the funds spent
by the Company up to the time the project is completed and placed in service. At that
time, the plant costs, including AFUDC, will be booked as an addition to plant in service.
Just as the most of money used during construction is recognized by including AFUDC
in rate base, the fact that the Company has the use of the reservation of capacity fees
should also be recognized, either as part of or in a calculation similar to AFUDC or by
including the fees in CIAC upon receipt from the developer. Under the first option, the
calculation of the interest on the fees would begin as soon as the reservation of capacity
fees are received, and could continue for years, until the plant additions are constructed
and placed in service. Due to this, recognizing the receipt of the reservation of- capacity
fees through this method is not a practical option. instead, the Commission 'concludes
that the reservation of capacity fees should be included in ClAC in this case, to
recognize the fact that the Company has the use of the fees.

As for the Stewart's Crossing, Avensong and Canford Commons reservation of
capacity fees, both parties agree that these fees should be included in ClAC in this
case, and the only issue is when the fees should begin amortization. While it is the
Company's position that the fees should begin amortization in the year the funds are
spent on plant and included in GIAC, this is not how the Company actually calculated
the amortization on its schedules. The Company did not know the year the funds were
used to purchase plant, and began the amortization in the year the funds were received,
which is inconsistent with the Company's own position, and results in the ratepayers
never receiving the full benefit of the fees. The fact that the Company was unable to
properly calculate the amortization illustrates the difNcufty in keeping track of these fees
and determining when specific fees are used to purchase plant. Since the Commission
has found that reservation of capacity fees should be included in CIAC upon receipt, the
amortization of the fees should begin in the year the fees are received.

Based on the foregoing, the Commission concludes that the appropriate level of
reservation of capacity fees, net of amortization, to include in clAg: is $285,230,
consisting of $136,764 for water operations and $148,466 for sewer operations.
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Management Fees

The Public Staff made an adjustment to include iN CIAC management fees that
should have been collected since the last rate case, including management fees for 419
taps in the Cambridge subdivision and management fees for the Covington Cross
system. The Public Staff also recommended that management fees that the Company
overcollected in the Turtle Rock and Strathmoor systems be refunded to the current
property owners with 10% interest compounded annually.

In her rebuttal testimony, Company witness Weeks agreed with the Public Staff's
recommendation to refund the overcollections in Turtle Rock and Strathmoor, but
proposed that the refund be made at an 8% interest rate. Witness Weeks opposed the
public Staff's adjustment to include the Cambridge management fees .in CIAC.
Although witness Weeks acknowledged that the Company did not collect management
fees in Cambridge when they were authorized to do so, she stated that the Company's
failure to do so was inadvertent. Witness Weeks further stated that, "of the many
connection and management fees the Company collects each month, from time to time
it will make mistakes." In the altemalive, witness Weeks stated that if the Commission
imputed the management fees, then the. Company should be allowed to assess the
current property owners for the fees. Finally; witness Weeks testified that the Covington
Cross management fee of $100 per connection should be split between water and
sewer operations, and since the water system is under CWS Systems, only behalf of
the $100 fee should be included inCIAC in this case.

The first difference between the parties regarding management fees concerns
the appropriate interest rate to be used in the calculation of refunds for the Turtle Rock
and Strathmoor systems. As previously discussed ~under the refund of gross-up section,
the Commission has found that 10% continues to be a fair and reasonable rate for utility
refunds. Therefore, the Commission concludes that the Company should be required to
refund the overcollection of management fees in the Tittle Rock and Strathmoor
systems to'the current property owners, with 10% interest compounded annually, and
that the Company should file a refund plan within ea days of the effective date of this
order. .

The next difference concerning management fees pertains to the fees for the
Cambridge system. As previously discussed, it is the responsibility of management of
the utility company to collect its authorized rates, including management fees.. The
Commission concludes that the Public Staff's adjustment to include the management
fees that should have been collected in Cambridge in CIAC is appropriate. The
Commission further concludes that the ratepayers should not be required to pay rates to
allow a return on plant investment that should have been recovered through authorized
management fee collections
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As to whether the Company should be allowed to assess the curreNt property
owners for these fees, as previously discussed, there is no statutory authority for
assessing the customers for undercollections that were the result of the actions of the
Company. Furthermore, the fees in question were for the years 1993 through 1999, the
Company did not request an assessment until 2004, some five years later and the
Company should be stopped from now seeking and recovering an assessment. The
Commission therefore concludes that'the Company is not entitled to assess the current
property 'owners in the Cambridge subdivision for management fees that it failed to
charge.

Finally, the parties disagree on the level of fees to be included in CIAC for the
Covington Cross system. The Public Staff calculated the management fees for the
Covington Cross system based on a fee of $100 per lot, while the Company used both
$50 and $1 O0 per lot. In her rebuttal testimony, Company witness Weeks testified that
the $100 management fee should be split between water and sewer operations, and
since the water system is under CWS Systems, only one-half of the $100 fee should be
included in CIAC in this case.

The management fee for the Covington Cross sewer system is set froth in the
contract with the developer, which was med in Docket No. W-354, Sub 171. This
contract is just for the sewer system, and clearly states that the management fee is
$100. On crossexamination, witness Weeks agreed that the $100 management fee
should not be split between water and sewer operations. Therefore, the Commission
concludes that the management fee for Covington Cross is $100 for sewer operations.
Based on the $1 of management fee, the management fees, net of amortization, to be
included in CIAC for Covington Cross are $8,857, as recommended by the Public Staff.

Summary

Based on the foregoing, the Commission concludes that the appropriate amount
of cIAo, net of amortization, is $18,536,122 for water operations and $15,416,949 for
sewer operations.

ACCUMULATED DEFERRED INCOME TAXES

The parties disagree on the amount of ADIT to deduct from rate base.in this
proceeding. The Public Staff recommends an amount of $3,396,528 for water
operations, which is $654,233 greater than the Company's proposed amount of
$2,742,295. The Public Staff also recommends an amount of $2,033,281 for sewer
operations, which is $380,873 more than the Company's proposed amount of
$1,652,408. The differences in the level of ADIT recommended by the parties consist of
the following items:
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Water Sewer

$ 524.691 $ 302,814ADIT - plant modification fees
ADIT - rate case expense
ADIT deferred maintenance
ADIT - depreciation

(2,291 )
127.082

(1 ,380)
76.575

Total $ 654.233 $ 380_873

ADIT - Plant Modification Fees

VWtness Femald has removed from federal ADIT $670,712 and from state ADIT
$156,793 associated with plant modification fees received by the Company in 2001
2002, and 2003. CWS has included all cash payments received as tap fees as taxable
income for tax purposes and has included a debit balance in ADlT associated with the
receipt of plant modification fees. Witness Fernald testified that CWS collects plant
modification fees for the expansion of and improvements for the utility system. Witness
Fernald testified that the Public Staff had requested CWS's external auditors' opinion on
the taxability of plant modification fees but has not received a response. Witness
Fernald removed an amount of ADlT related to plant modification fees based on
information available as of the date of her testimony because the Company had.not
provided the basis for taxing plant modification fees under the tax law changes

CWS takes the position that plant modification fees are taxable income under the
Job Protection Act of 1996. CWS has treated plant modification fees as taxable income
and has actually paid tax on them- CWS has followed this procedure based on
consultation with its tax experts, PriceWaterhouseCoopers

On crossexamination, CWS asked witness Femald to identify the authority she
relied upon in support of her position that the post-2000 plant modification fees were not
taxable. She identified the IRS final regulation issued on January 11, 2001 Witness
Fernald cited portions of the regulation exempting Contributions in Aid of Construction
from taxable income generally but listing as an exception customer connection fees

In particular, witness Femald cited Section (b)(1) on page 2255

(b) Contribution in aid of construction - (1) in general. For purposes of
Section 118(e) and this section, the term contribution in aid of construction
means any amount of money or other property contributed toa regulated public
utility that provides water or sewage disposal service to the extent that the
purpose of the contribution is to provide for the expansion, improvement, Or
replacement of the utility's water or sewage disposal. facilities

V\htness Femald also cited Section (b)(3)(i) on page.2255. This portion of the
regulation exempts from the definition of nontaxable CIAC customer connection fees

(3)~ Customer connection
paragraph (b)(3)(ii) of this

fee- (i) In general.
section, a customer

Except as provided in
connection fee is not a
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contribution in aid of construction under this paragraph (b) and generally is
includible in income. The term customer connection fee includes any amount of
money or other property transferred to the utility representing the cost of
installing a connection or service line (including the cost of meters and piping)
from the utility's main water or sewer lines to the line owned by the customer or
potential customer. A customer connection fee also includes 'any amount paid as
a service charge for starting or stopping sen/ice

In support of its position that plant modification fees are taxable, CWS relies on
other paragraphs of the same regulation. CWS relied upon paragraph (b)(4)(i)

(4) Reimbursement for a facility previously placed in service - (i) In general. If a
water or sewage disposal facility is placed in service by the utility before an
amount is contributed to the utility, the contribution is not a contribution in aid of
construction under this paragraph (b) with respect to the cost of the facility
unless, no later than 5% months after the close of the taxable year in which the
facility was placed in service, there is agreement, binding under local law, that
the utility is to receive the amount as reimbursement for the cost of acquiring or
constructing the facility

CWS also does Section (b)(5)

(5) Classification of ratemaking authority The fact that the applicable
ratemaking authority classifies any money or other property received by a utility
as a contribution is not conclusive as to its treatment under this paragraph (b)

In addition, CW S f i led as a la te f i led exhib i t  a  memorandum f rom
PriceWaterhouseCoopers which the firm stated that it agreed with CWS's tax
treatment of plant modification fees The Public Staff lodged no objection to
Commission consideration of this late-filed exhibit. Specifically, Mr. Jerry Cahill stated
that, for the 2001 through 2003 tax returns, "plant modification fees and tax/connection
fees were properly induced in taxable income on each tax return under the provisions
of Internal Revenue Code Section 118 and Income Tax regulations thereunder.
Finally, Public Staff witness Lukas testified on crossexamination that CWS serves in a
number of subdivisions where the backbone facilities are in place before the residences
in the subdivision are completely built out Thereafter, infill occurs, and both tap fees
and plant modification fees are assessed when new residences make connection to the
water and sewer system This testimony supports CWS's position that
paragraph (b)(4)(i) is controlling. As a result the Commission concludes that CWS
appropriately treated the plant modification fees as taxableincome

Based on the foregoing, the Commission concludes that CWS has appropriately
accounted for such plant modification fees and that the appropriate amount of ADlT
related to plant modification fees is $554,465 for water operations and $422,257 for
sewer operations
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ADIT Rate Case Expense

The Public Staff and the Company are recommending different amounts of ADlT
related to rate case expense due to the differing levels of unamortized rate case
expense. Based on its conclusions read'\ed elsewhere in this Order regarding the
appropriate level of unamortized rate case expense, the Commission concludes that the
amount of ADIT related lo rate case expense to deduct from rate base is $34,270 for
water operations and $20,651 for sewer operalion.s.

ADIT - Deferred Maintenance

The difference in the level of ADIT related to deferred maintenance is due to the
different levels of deferred maintenance included by the parties in rate base, BaSed on
the level of deferred maintenance costs to be induced in rate base determined
elsewhere in this Order, the Commission conduces that the amount of ADIT related to
deferred maintenance to be deducted from rate base is $136-231 for water operations
and $82,088 for sewer operations.

ADIT - Depreciation

i
I

The only difference between the parties in the calculation of ADlT ._ depreciation
relates to the amount of pro forma plant additions to be included in the calculation. The
Public Staff included the total amount of Pro forma plant additions of $4,654,673 in its
calculation, while the Company reduced the pro forma plant additions by the retirements
of $1 ,057,221 before calculating depreciation.

The purpose of the calculation is to update ADIT to recognize the additional plant
included in the rate case. The Company will be able to claim on its tax returns
depreciation, including the 50% bonus depreciation, for the total amount of plant
additions made, not just the amount net of retirements. Therefore, it is appropriate to
calculate the adjustment to ADIT - depreciation based on the total pro forma plant
additions.

Summary

Based on the foregoing, the Commission concludes that the appropriate amount
of ADIT to deduct from rate base in this proceeding is $2,920,893 for water operations
and $1 ,671 ,871 for sewer operations. ,

DEFERRED CHARGES

The Company and the Public Staff have recommended different levels of
deferred charges as a result of maintenance expenses and rate case expense. As to
the difference in deferred charges related to maintenance expenses, in her rebuttal
testimony Company witness Weeks testified that Public Staff witness Henry omitted
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deferred charges of $13,294 from rate base. On crossexamination, witness Weeks
stated that the $13,294 related to VOC testing. Public Staff witness Henry testified that
he did not include VOC testing in deferred charges in rate base since the Commission
has previously ruled that VOC tests are regular tests and should not be included in
deferred charges.

In its final schedules filed on January 7, 2005, the Company increased the
deferred charges for maintenance items- from $403,546 to $575,791. In the final
schedules filed by the PubliC Staff on January 12, 2005, the Public Staff increased its
recommended level of deferred charges to $566,268 which is $9,522 'less than the
Company's final amount.

There is no testimony or evidence in the record explaining the difference
between the parties' recommended levels of deferred charges for maintenance items.
At the hearing, the difference between the parties' positions was due to VOC testing.
The Commission has previously addressed the issue of deferred charges related to
VOC testing in prior rate cases. In the last rate case, Docket No. W-354, Sub 128, the
Commission found that an unamortized balance of VOC testing should not be included
in deferred charges, since the Commission had not authorized specific cost recovery of
VOC testing expenses but instead had included a normalized level of ongoing costs
expenses. 1

E

Based on the note on Late Filed Exhibit KEW 3 indicating that the Company's
amounts exclude VOC testing, it appears that the difference between the parties is no
longer due to VOC testing. However, the Company has not provided any testimony or
evidence that there are additional costs for which the Commission has authorized
specific cost recovery, instead of including a normalized level in expenses. Since the
Company has not provided any testimony or evidence supporting any additional
deferred charges, the Commission concludes that the amount of unamortized deferred
charges related to maintenance items recommended by the Public Staff is appropriate
for use in this proceeding.

Elsewhere in this Order, the Commission has addressed the appropriate level of
rate case expense to include in this proceeding and the amortization period for those
rate case costs. Based on those conclusions, 2/3 of the rate case costs for this
proceeding should be included in deferred charges.

Based on the foregoing, the Commission concludes that the appropriate level of
deferred charges to include in rate base is $708,721, consisting of $482,129 for water
operations and $226,592 for sewer operations.

COST-FREE CAPITAL

As previously discussed under CIAC, due to the difficulty in making the refunds
since the Company no longer has customer records for the systems that have been
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sold, the gross-up collected in these systems should be treated as cost~free capital in
this case.

SUMMARY CONCLUSION

Based on the foregoing, the Commission Ends and concludes that the
appropriate level of rate base for use in this proceeding is $30,372,584, of which
$19,542,600 is applicable to Water operations and $10,829,984 is applicable to sewer
operations.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 52 _ 60

The evidence supporting these findings is contained in the testimony of Public
Staff witnesses Henry, Lukas and Femald and Company witnesses Lubertozzi, Weeks
and Daniel. The following tables summarize the amounts which the Company and the
Public Staff contend are the proper levels of revenues to be used in this proceeding:

WATER OPERATIONS

Item Company Public Staff Difference

Service revenues
Miscellaneous revenues
Uncollectible accounts

$ 6,747,099
133,966

uh (35.753l

$ 6,896,512
208,366
(36,552)

$ 149,413
74,400

(799)

Total operating revenues 6.845 312 $_ 7,068 so §2238014

SEWER OPERATIONS

Item» Company Public Staff Difference

Service revenues
Miscellaneous revenues
Uncollectible accounts

$ 5,340,312
63.187

(27_770)

$ 5,356,689
63,187

(27_855l

$ 16,377
0

(85)

Total operating revenues 5 375.728 $ 5.392921 5. .15882

As shown in the preceding tables, the Public Staff and the Company agree on
the level .of miscellaneous sewer revenues. Therefore, the Commission Brads and
concludes that the level agreed to by the parties for this item is appropriate for use in
this proceeding.
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SERVICE REVENUES

The parties disagree on the best way to determine water and sewer
consumption. There is no dispute that the test year saw an unusually high rainfall.
Public Staff witness Hinton testified that his statistical analysis showed that the 63.03
inches of rainfall, and the 139 days of rain observed during the 2003 test year in CWS's
service area was abnormally. high. 'He maintained that this unusually high rainfall
contributed to a significantly lower number of gallons sold during the test year.

The parties generally agreed that an adjustment to the 2003' consumption
amount was in order. Calculation of the appropriate adjustment was complicated by the
fact that the Company was only able to provide consumption records for the years 1992,
1996, 2001, 2002, and 2003. The Company recommended averaging the water
consumption per REU for all f ive available years.. However, the Public Staff
recommended averaging the water consumption per REU only for the years 2001,
2002, and 2003, because, as acknowledged by Company witness Daniel, some of the
Company's newer systems have appreciably higher water demand per connection as a
result of such features as in~ground irrigation systems and because total water
consumption increased every year from 1999 through 2002 before decreasing in 2003,
as shown by the Company's Annual Reports. -

On crossexamination, Public Staff witness Hinton acknowledged that the level of
rainfall recorded in the Company's service area has ranged from a 30-year low in 2001
to a 30-year high in 2003. However, witness Hinton noted that the rainfall data
averaged over the past three years, 45.49 inches, was close to the rainfall data
averaged over the past thirty years, 44.67 inches, and that the three-year average of
112 days of rain is dose to the 30-year average of 114 days. The rainfall data is
presented in witness Hinton's Appendix A, page 9 of 12.

On the basis of the unusually heavy rainfall during the test year, the Commission
is convinced that the test period level of water consumption should be adjusted.
Because of the apparent increase in per customer usage over time, the consumption
amounts for the years 1992 and 1996 are no longer representative and should not be
used.

Based on Commission concludes that the best method to
determine water consumption is by averaging the water consumption per REU for 2001 ,
2002, and 2003, resulting in an average consumption of 5,300 gallons per month per

the last method to determine sewer consumption

the foregoing, the

REU which is an 8.1% increase over the average consumption during 2003. Similarly,
. is by averaging the sewer

consumption per metered REU .for 2001, 2002, and 2003, resulting in an average
consumption for sewer operations of 8,233 per month per metered sewer REU. Based
on these average consumption amounts, the service revenues under existing rates are
$6,896,512 for water operations and $5,356,689 for sewer operations.
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MISCELLANEDUS WATER REVENUES

The parties disagree on the appropriate treatment of $74,400 of revenues from
antenna space rentals. Public Staff witness Femald testified that the Company
recorded these revenues on Utilities, Inc,'s books, while recording the legal expenses
associated with the leases on CWS's books..- Vlhtness Femald further testified that,
since the revenues are from the rental of elevated storage tanks, whose costs are being
recovered from ratepayers, it is appropriate to flow the benefit of the lease payments to
ratepayers, similar to the treatment of pole attachment revenue for electric companies.

Company witness Lubertozzi testified that the antenna lease revenues and legal
fees should be recorded in nonutility income (Account 421 ) and miscellaneous nonutility
expenses (Account 426), respectively, and should not be included in miscellaneous
revenues in this case. Vlhtness Lubertozzi further testified that property on which the
antennas are connected belongs to the utility rather than the ratepayer and that the
rates Paid by the customers do not entitle them to any equitable interest in the
Company's property. Witness Lubertozzi also testified that the Public Staff's position
does not consider the fact that the assets on which the antennas are attached were
contributed, and that the Company is not eating a return on the assets in question.

The Commission agrees with the Public Staff that the revenues from antenna
space rentals are incidental revenues and should be included in miscellaneous
revenues in this case. This treatment is consistent with the treatment of pole
attachment revenues for electric companies, and with the treatment of antenna lease
revenues for Heater Utilities, Inc. The Commission does not agree that the appropriate
accounts for the leases are nonutility income and expense accounts, as stated by
Company witness Lubertozzi. Under the Uniform System of Accounts (USoA) for Class
A Water Utilities, which the Company should be following under Rule R7-35, revenues
from antenna space rentals should be included in water operating revenues under
Account 472.- Rents from Water Property. As stated in the USoA, this account shall
include rents received for the use by others of land, buildings and other property
devoted to water operations by the utility.

The fact that the elevated tanks to which the antennas are attached may have
been contributed to the utility does not change the proper ratemaking and accounting
treatment of these revenues. If the tanks were contributed, the shareholders have no
investment in the property generating the revenues, and should not receive a windfall
from the leases. Also, if the tanks were contributed, the developers who contributed the
tanks recovered their costs through the sale of lots, so that, ultimately, the ratepayers
have paid. for the tanks. Finally, even though the Company proposes to include the
revenues in nonutility income, the Company does not propose allocating any of the
costs associated with the tanks, such as maintenance, property taxes, and deprecation
expense, to-nonutility operations.

i
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UNCOLLECTIBLE ACCOUNTS

The difference between the Company and the Public Staff regarding uncollectible
accounts results from the appliMion of the uncollectible percentages to different levels
of service and miscellaneous revenues recommended by the Company and the Public
Staff. Having determined the appropriate level of service and miscellaneous revenues
elsewhere in this Order, the ComMission concludes that the appropriate level of
uncollectible accounts is $36,552 for water operations and $27,855 for sewer
operations

SUMMARY CONCLUSION

Based on the foregoing, the Commission f inds and concludes that the
appropriate level of revenues under present rates for use in this proceeding is
$12,46D,347, of which $7,068,326 is applicable to water operations and $5,392,021 is
applicable to sewer operations

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 61
The evidence supporting this finding is contained in the testimony of Public Staff

witness Lucan and Company witnesses Lubertozzi and Daniel and is not contested in
this proceeding

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 62 - 72

The evidence supporting these findings is contained in the testimony of Public
Staff witnesses Henry, Lucks and Femald and Company witnesses Lubertozzi, Weeks
and Daniel. The following tables summarize the amounts that the Company and the
Public Staff contend are the proper levels of maintenance expenses to be used in this
proceeding

WATER OPERATIONS

Item Company Public Staff Difference

Salaries and wages
Purchased power
Purchased water
Maintenance and repairs
Maintenance testing
Meter reading
Chemicals
Transportation .
Dperating expenses charges to plant
Outside services - other

$ 1,373,215
560.302
422.317
577.615
91 538

113.475
230,736
126,026

(568,099)
167,857

$ 1,102,285 $(270,930)
560.302 0
395,489 (26,828)
577.333 (282)

538
113.475
230,736
125,026

(456,015)
88.710

0
112,084
(79,147)

Total maintenance expenses §_3_094.982 $2.829_879 $(2£-35.103)
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SEWER OPERATIONS

Item Comoanv Public Staff Difference

Salaries and wages
Purchased power
Purchased sewer
Maintenance and repairs
Maintenance testing
Meter reading
Chemicals
Transportation
Operating expenses charges to plant
Outside services - other

$ 827,448
467,906
12,788

1,451,783
166,681

0
139,033
75,939

(342,315)
53.454

$ 664,196
467,906
12,788

1,341,033
166,681

0
139,033
75,939

(274,778)
53.454

$ (163,252)
0
o

(110,750)
0
0
o
o

67,537
0

Total maintenance expenses $ 2,852,7,17 $2.64us,252 ;tLl20e,4e51

As shown in the preceding tables, the Public Staff and the Company agree on
the levels of purchased power, purchased sewer, maintenance testing, meter reading,
chemicals, transportation, and sewer outside services - other. Therefore, the
Commission finds and concludes that the levels agreed to.by the parties for these items
are appropriate for use in this proceeding. .

SALARIES AND WAGES

CWS has induced in salary and wage expense costs for additional employees
needed to comply with newly required daily chlorine testing. CWS witness Daniel
explained the need for the new employees; N.C.. Division of Environmental Health
(DEH), pursuant to Rule #T15A: 18A. 1303(b), currently is requiring the daily chlorine
residual monitoring (365 days/year) of chlorine residuals of all entry points and in the
distribution system of water systems. Several of DEH's compliance inspection reports
of CWS systems noted deficiencies for water systems not conducting daily chlorine
checks.

Witness Daniel testified that CWS has evaluated the new DEH requirement to
determine the most feasible and economical way of complying with this rule. Due to the
significant number of CWS water systems and entry points spread across North
Carolina, witness Daniel testified that CWS would require an additional 15 certified
operators to conduct the daily chlorine residual tests of each entry point and in the water
distribution system.

Witness Daniel testified that CWS had begun the hiring process for the 15
operators. CWS is advertising for additional operators throughout the state, CWS also
has implemented an Employee Hiring Incentive Bonus Program rewarding existing
employees who refer eligible applicants. If the referred applicant is hired and completes

i
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his or her probationary period, the referring employee receives an incentive bonus.
V\htness Daniel testified that the Public Staff and 'the Commission Staff both are aware
of the new DEH requirement and the cost impact on the CWS customers and CWS as
well as other water companies throughout the State.

The Commission determines that it should allow the costs CWS must incur to
comply with the new regulatory requirements to be included in salaries and wages
expense for rate-making purposes.. The new daily chlorine testing is a known and
measurable change that was in place before the hearing in this case concluded. CWS
has also, prior to the close Of the case, begun to undertake the steps tO comply with
these new requirements. Compliance with the requirements is not optional. CWS must
comply. These requirements are imposed on CWS by environmental regulators.
Should.the Commission refuse to allow recovery of these costs, CWS will be adding
significant costs to fulfill its service responsibilities to its customers that will not be
recovered through rates. This will result in immediate attrition and pressure to again
increase rates.

The Commission concludes that salaries of $434,182 for fifteen new certified
operators should be induced in this case.

PURCHASED WATER
l

i

The parties disagree on the amount of purchased water expense. In its
application for a rate increase, the Company applied an inflation adjustment to the cost
of purchased water to recognize price increases. The Public Staff agreed that
purchased water expense should be included in the inflation adjustment and made a
similar adjustment in its refiled testimony. At that point in time, the parties were in
agreement on this issue. However, in his rebuttal testimony, Company witness
Lubertozzi proposed an adjustment to purchased water expense to recognize increases
in the rates charged by seven CWS providers. Witness Lubertozzi also applied the
inflation adjustment to his adjusted level of purchased water expense, including the
separate adjustment that he had already made to purchased water to recognize
increases in prices. Finally, in the f inal exhibits f iled by the Company on
January 7, 2005,. the Company revised the calculation of the inflation adjustment to
exclude the adjustment that it had made to purchased water expense to reflect the
increase in prices.

The disagreement between the parties concerns how price changes for
purchased water should be recognized. This disagreement did not arise until the
Company filed its rebuttal testimony, at which time it proposed a new adjustment to
purchased water to recognize the increase in charges by its suppliers. Company
witness Lubertczzi testified that, after reviewing the purchased water invoices, he
determined that seven of the providers had increased either their base facility or usage
charges, Witness Luberlozzi adjusted purchased water expense to recognize these
price increases. Public Staff witness Lucas testified at the hearing that some of the

i
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items to which the inflation factor had been applied may have gone up by more than the
3.3% inflation factor and some may have gone up by less than 3.3%. Therefore, he
recommended against pulling out a single item, such as purchased water and
increasing it independently of the others, .Vlhtness Lucas also testified that he had not
been able to review all of the Company's purchased water invoices for 2003.

The Commission agrees with the Public Staff on this issue. The Company has,
in effect, made an adjustment to recognize price increases for purchased water twice,-
once through the inflation adjustment, and again by making a separate adjustment to
purchased water expense for price increases. The Company appears to try to recognize
this problem in its final schedules, but only removes the adjustment to purchased water
from the inflation calculation, and not the total purchased water costs.

An inflation adjustment is made in order to recognize the overall increase in costs
for a variety of expenses. Some of these expenses may not have changed since the

some
may have increased by more. Separating a portion of one expense from the many
expenses adjusted for inflation is not appropriate. Therefore, the Commission
concludes that the appropriate amount of purchased water expense is $395,489 before
any annualization and inflation adjustments.

test year. Some may have increased by less than the irntlation adjustment, and

MAINTENANCE AND REPAIRS

The difference in the levels of maintenance and repairs recommended by the
Company and the Public Staff is composed of the following:

Item Water Sewer

Deferred charges
Maintenance and repairs - sludge removal

$ (282)
o

$ (2,666)
(108,084)

Total $_ (288) $(310.7501

Deferred Charcles

The parties disagree on the level of amortization of deferred charges to include in
expenses. In her rebuttal testimony, Company witness Weeks testified that $72 was
missing from the Public Staffls recommended level of deferred expenses. public Staff
witness Henry testified at the hearing that the error of $72 relating to the amortization of
deferred charges for water operations should be corrected. Based on the testimony of
the parties at the hearing, it appeared that they were in agreement on the level of
deferred expenses to be included in this case. However, when the Company filed its
final schedules on January 7, 2005, it increased the level of deferred expenses from
$151,992 to $197,924. In the f inal schedules f iled by the Public Staf f  on
January 12, 2005, the Public Staff increased deferred expenses to $194,976, which is

an
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$2,948 less than the Company's final amounts." The Company has not provided any
testimony or evidence supporting the increase in defeaTed expenses. Since the
Company has failed to provide evidence supporting any additional deferred expenses
above the amount included by the Public Staff in its final schedules, the Commission
concludes that the levels proposed by the Public Staff are appropriate for use in this
proceeding.

Maintenance and Repairs - Sludge_RemovaI

The parties disagree on the amount of sludge hauling expense, which covers all
expenses related to sludge transport and disposal. Public Staff witness Lucas
recommended a sludge hauling expense of $757,834, before the inflation adjustment.
The Company recommended that the sludge hauling expense remain at the test year
level of $865,918.

CWS relies on Bio-Tech, Inc., an affiliated company, to dispose of a substantial
percentage of its sludge. Witness Lukas testified that CWS can accomplish its sludge
transport and disposal for less expense than using Bio-Tech. Bio-Tech charges 4 to
5 cents per gallon to dispose of sludge from the CWS sewer plants in the Charlotte
area. Witness Lucas testified that less expensive options exist in the Charlotte area.
V\/itness Lukas testified that Bio-Tech charges 4 cents per gallon for sludge disposal.
However, the Water and Sewer Authority of CabamJs County charges 3 cents per
gallon, and CMU charges 3.5 cents per gallon. According to witness LuCas, Bio-Tech
charges 5 cents per gallon to transport sludge to the Bio-Tech disposal site near
Columbia, South Carolina.

I.

Vlhtness Lucks calculated that Bio-Tech's total sludge transport and disposal cost
during 2003 ranged from 7 to 10 lents per gallon for sewer plants in the Charlotte area.
V\6tness Lukas calculated that an alterative provider CWS uses in the Charlotte area
charges 6.75 cents per gallon for transport and disposal, For CWS's Old Point sewer
plant in Pender County, Bio-Tech charges 10 cents per gallon, while the alternative
provider charges 8.93 cents per gallon. Witness Lucas recommends that CWS always
use the lowest cost option.

sludge hauling adjustment. They testified
hauling services other than the bottom line costs.
important.

CWS witnesses Daniel and Lubertozzi testified in opposition to witness Lucks
that CWS must look into aspects of sludge

Reliability and quality also are

lMtness Daniel testified that Bio-Tech has large sludge holding tanks and an
application site that are designed to allow Bio-Tech to haul .sludge 365 days per yean
therefore, Bio-Tech's sludge hauling capabilities are much less affected by weather.
Vlhtness Daniel testified that smaller sludge hauling contractors do not have storage
capabilities and haul with smaller tank trucks directly to their disposal sites where the
sludge must be immediately applied.

;
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Witness Daniel related instances where CWS had been denied service during
rainy conditions because the application fields were too wet. He testified that the
inability of these alternative providers to haul sludge lasted from one to several days.
This placed the CWS plants in jeopardy of non-compliance. In contrast, Bio-Tech has
never denied service. -

V\htness Daniel testified that Bio-Tech conducts a quality operation that protects
CWS against potential liabilities and reduces CWS's operations expense by providing
testing and reporting services other sludge hauling contractors do not provide. In
particular, Bio-Tech provides toxicity character leaching procedure (TCLP) testing on a
reoccurring basis. Other sludge hauling contractors require the utility to conduct this
testing at its own expense.

I
L
1

Vlhtness Daniel testified that Bio-Tech performs MiOrotox testing on every load of
sludge transported to its facility to ensure that Bio-Tech limits CWS's liability. This
testing insures that there is evidence that CWS's sludge is not hazardous to the
environment. Most other sludge hauling contractors require the utility to be responsible
for this liability.

Witness Daniel testified that small waste haulers who directly apply sludge to
their fields require CWS to stabilize sludge to a 12 pH before it is hauled. Most sludge
has a natural pH of 6.8 to 7.5.

CWS witness Lubertozzi testified that Bio-Tech provides a higher level of service
and more services than some of  the vendors identif ied by witness Lucks.
Witness Lubertozzi testified that the Public Staff had failed to induce in its analysis
whether the "local" providers can accommodate the amount of sludge CWS produces.
VWtness Lubertozzi conducted his own analysis and conducted that the dwarves by the
local providers as reported by witness Lucas were inconsistent with actual costs.

When witness Lubertozzi contacted the local providers listed by witness Lucas,
some advised that they do not perform the testing services Bio-Tech provides. Others
cannot haul sludge. Witness Lubertozzi testified that CWS would have to contract with
a licensed waste hatter.

Witness Lubertozzi communicated with Bio-Nomic, Inc., which reported .that it
would charge CWS 3 cents to 4 cents per gallon to haul CWS's sludge. Contrary to
what the Public Staff had reported, Bio-Nomic reported that it could not haul sludge for
2 cents per gallon because 2 cents per gallon would not cover the cost of fuel for the
hauling truck.. . .  '

Another local provider contacted by witness Lubertozzi reported that it did not
wish to haul the CWS sludge or to undertake the responsibility or liability for accepting
CWS's sludge. Other local providers stated that they too would be unwilling to accept
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the CWS sludge at the price stated by witness Lucks without more information on the
percent to solid ratio, volume and frequency

Based on information provided by witness Lucks, witness Lubertozzi calculated
an average cost for all providers of $0.0923 per gallon, an average cost for providers
excluding Bio-Tech of $0.0967, and a Bio-Tech cost per gallon of $0.0876
Witness Lubertozzi concluded from this analysis that the Public Staff analysis may be
skewed by vendors willing to quote a lower price in an attempt to obtain new business
Witness Lubertozzi testified that price should not be the only consideration taken into
account in determining whether sludge hauliNg costs should be recovered
Witness Lubertozzi testified that management's decision to hire Bio-Tech was a prudent
one, and it is inappropriate to second guess this decision on the basis of hindsight as
the Public Staff has done

The Commission concludes that it should reject the Public Staff adjustment and
include the full Bio-Tech test year costs in maintenance and repair cost. The Public
Staff investigation has been one to identify the lowest possible cost combination of
service without appropriate regard to other salient factors sum as reliability and quality
of service. It is inappropriate to disallow actual costs on the theory that for some
sewage treatment plants a lower cost provider is available without obtaining assurances
that the low-cost alterative provider can provide a comparable level of service. If for
certain sewage treatment plants, CWS can save sludge hauling costs by using a local
provider rather than Bio-Tech, but if CWS must incur additional costs for pH-balance or
testing, the net impact may be no net financial benefit at all. The Public Staff has failed
to include the additional costs in cost of service CWS would incur if it had not used Bio
Tech but other providers that did not test or balance the pH

Based on the cross-examination it appears that CWS has more options in the
Piedmont area than in the less populous areas of the State such as on the Eastern
Seaboard. Obviously, CWS and its ratepayers benefit from the ability to have access to
a readily available, reasonably priced sludge hauling provider that will not withhold its
services for the difficult to serve routes

Based on the foregoing, the Commission concludes that the appropriate amount
for maintenance and repairs expense is $577,333 for water operations and $1,449,117
for seweroperations

OPERATING EXPENSE CHARGED TO PLANT

The only difference in the parties' levels of operating expenses charged to plant
relates to an adjustment made by the Company to increase maintenance salaries for
fifteen additional operators. Both the Company and the Public Staff used the same
methodology to ca fculale operating expenses charged to plant but disagree on the
amount of maintenance salaries that should be used in the computation of an ongoing
level of expense. Having determined the appropriate revel of maintenance salaries



elsewhere in this Order, the Commission concludes that the appropriate level of
operating expenses charged to plant is $910,414, of which $568,099 is applicable for
water operations and $342,315 is applicable to sewer operations

WATER OUTSlDE SERVICES -_ OTHER

The only area of disagreement between CWS and the Public Staff concerning
outside services for water operations isrelated to legal fees for Pine Knoll Shores (PKS)
incurred from 1995 through 2002. The Public Staff removed these legal fees from plant
in service and excluded them from test year expenses, while the Company also
removed these legal fees from plant in service but amortized them to expenses over a
seven-year period

The Public Staff argues that the legal fees associated with CWS's PKS litigation
are improperly listed under the category of organizational costs. The Public Staff
believes that these expenses, incurred between 1995 and 2002, should be accounted
for under the Other category, The Public Staff bases its proposition on the fact that the
legal fees do not fit under the category at organizational costs as defined in the Uniform
System of Accounts Further, he believes that the fees should not be recovered from
the ratepayers as an expense because the utility's customers did not benefit from the
lawsuit

Although CWS agrees that the legal fees to do not fit neatly under the
organizational costs category, it nevertheless feels the costs should be amortized
CWS further alleges that the Public Staff has made a determination without
understanding the history of the litigation or the other issues addressed by the parties
Overall, CWS claims that the litigation was undertaken on behalf of its ratepayers and
the ratepayer's interests were benefited.

The Commission, like the Public Staff and CWS, recognizes that the legal fees
do not fit within the definition of category costs provided by the Uniform System of
Accounts. However, the Commission does not entirely agree with both parties
regarding the litigation costs. It is clear from CWS description of the history that both
ratepayers and shareholders actually benefited to some degree from CWS' participation
in this litigation. As CWS indicated in its proposed order, in 1995 the Town approached
CWS about transferring the water system. When CWS refused, the Town began
constructing a duplicate system paralleling CWS's lines. This led to a bevy Of court
proceedings in whidl it was finally decided that the restrictive covenants upon which
CWS relied did not preclude the Town from building its system. The Town ultimately
was unable to continue its efforts with the system.

z According to the Public Staff, the National Association of Regulatory Utility Commissioners (NARUC)
Uniform System of Accounts (USOA) for Class A water utilities deNies organizational costs as:
all fees paid to federal or state governments for the privilege of incorporation and expenditures incident to
organizing the corporation, partnership or other enterprise and putting it into readiness to do business.
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The Commission believes, upon consideration of the entire record, that the legal
expenses in question were actually incurred in the course of the Company's operations
In addition, the Commission believes that, while the legal expenses in question were
primarily incurred for the benefit of the Company's stockholders, they also had potential
benefits for the ratepayers for the reasons given by CWS. As a result, in the exercise of
its discretion, the Commission concludes that one-half of the legal fees in question
should be treated as an allowable operating expense and amortized to rates

Based on the foregoing, the Commission concludes that the appropriate level of
outside services - other for water operations is $128,284

SUMMARY CONCLUSION

Based on the foregoing, the Commission f inds and concludes that the
appropriate level of maintenance expenses for use in this proceeding is $5,878,350, of
which $3,028,299 is applicable to water operations and $2,850,051 is applicable to
sewer operations

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 73 - 83

The evidence supporting these findings is contained in the` testimony of Public
Staff witnesses Henry, Lucks and Fernald and Company witnesses Lubertozzi, Weeks
and Daniel. The following tables summarize the amounts that the Company and the
Public Staff contend are the proper levels of general expenses to be used in this
proceeding

WATER OPERATIONS

Company Public Staff Difference

Salaries and wages
Office supplies 81 other office expense
Regulatory commission expense
Pension and other benefits

$ $ (31,211)

Insurance
Office utilities
Miscellaneous
WSC expense adjustment
Interest on customer deposits
Annualization adjustment
Inflation adjustment

431 ,734
203.702

46.004
382.591
35.696

202.068
100.749

45.235
(20,807)
14.768

149.210

400,523 $
203.702
26

296.675
35.696

202.068
100.749
45.235

(20,807)
14.768

204. 159

(19,921 )
(85,916)

o
0
O
0
o

Total general expenses

(1,628)

$ 1 675 880 $1.592,153 $ .(88».727)
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SEWER OPERATIONS

Item Comoanv Public Staff Difference

Salaries and wages
Office supplies & other office expense
Regulatory commission expense
Pension and other benefits .
Rent
Insurance
Office utilities
Miscellaneous
WSC expense adjustment
Interest on customer deposits
Anriualization adjustment
Inflation adjustment

$ 260,147
122,744

27,720
230,536
21 ,509

121,759
60,708
23,849

(12,537)
8,899

322,593
93.184

$ 241 ,340 $
122,744
15,716

178,765
21 ,509

121,759
60,708
23,849

(12,537)
8,899

329,769
88,061

(18,807)
0

(12,004)
(51 ,771 )

0
0
0
0
o
O

7,176
(5 ,123)

Total general expenses §.1.290~5Q. $ (80.5293

As shown in the preceding tables, the Public Staff and the Company agree on
the levels of office supplies and other office expense, rent, insurance, office utilities,
miscellaneous, WSC expense adjustment, and interest on customer deposits.
Therefore, the Commission finds and concludes that the levels agreed to by the parties
for these items are appropriate for use in this proceeding.

SALARIES AND WAGES

The difference in the level of general salaries and wages recommended by the
parties relates to the following items:

Item Water Sewer

Reclassificatiorn of operator
Project manager

$ 3,109
(34,320)

$ 1.873
120.680)

Total $_L1_8.§QZ)

The first area of difference between the parties pertains to reclassification of an
operator hired after the end of the test year from general salaries to maintenance
salaries. Both CWS and the Public Staff agree that this adjustment should be made but
disagree on the amount.that should be reclassified as maintenance salaries. Company
Vthtness Weeks reclassified $11,440 of general salaries to maintenance salaries while

, . The difference of $4,982 represents the
amount that was allocated to other North Carolina oompanies by Public Staff witness
Henry and not included in his refiled exhibit as general salaries. Both parties are in

the Public Staff only reclassified $6458.
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agreement on the percentage of general salaries that should be allocated to other North
Carolina companies. `

CWS' calculation of general salaries in its revised rebuttal exhibits begins with
the amount recommended by witness Henry in his refiled exhibit, whig did not include
the $4,982 amount allocated lo other North Carolina companies. Witness Weeks
adjusted witness Henry's recommended general salaries to reclassify this new operator
and consequently, removed more general salaries than was allocated to CWS. The
Commission, therefore, concludes that $4,982 of salaries should be added back to
general salaries in order to correct the Company's error. `

. The remaining difference between the Company and the Public Staff involves the
salary Of a project manager. CWS is attempting to fill a project manager position to
meet increased regulatory requirements. At the time of his testimony, witness Daniel
was reviewing resumes of those seeking the position. Witness Daniel testified that the
duties of the project manager will include regulatory tracking and compliance, the
preparation of Consumer Confidence Reports, Vulnerability Assessments, NPDES and
PWS permit trod<ing and renewals, and annual reports. Also, this position will require
the development of a system wide database and its continued update.

In addition, the project manager will be accountable for providing operational
data as it pertains to the filing of contracts with the Commission. The project manager
will ensure that all CIAC is consistent with Commission approved contracts, which will
be accomplished by compiling and maintaining a data base of authorized connection,
tap and management fees, The data base will be an essential tool to CWS and will be
available to the Public Staff in future rate proceedings so as to alleviate some of the
Public Staff concerns expressed in this case.

The Commission concludes that a project manager position is needed to meet
increased regulatory requirements and that a salary of $55,000 for a project manager
should be included in this case, -

Based on the foregoing, the Commission concludes that the appropriate level of
general salaries is $434,843 for water operations and $262,020 for sewer operations.

REGULATORY COMMISSION EXPENSE

The Company and the Public Staff differ on the appropriate amount of rate case
expense in essentially two respects. The first. involves an adjustment made by the
Public Staff to reduce the hourly rate for Mr. Finley's legal fe.es to $250 per hour.

The Public Staff has adjusted the hourly. rate attorney fee to reflect what it
contends to be a reasonable fee level. The Public Staff has used a budgeted amount of
approximately $13,000 for legal fees. ThePublic Staff notes that Mr. Finley's hourly rate
is $380, a 52% increase from $250 hourly rate which he charged three years ago in the
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Total Environment Solutions, Inc. rate case, Docket No. W-1146, Sub 1. In the last
general rate case for CWS, the Commission found that the $220 hourly rate charged by
Mr. Finely for CWS was unreasonable and reduced legal fees recoverable in that case
to reflect an hourly rate of $175. The PUblic Staff claims that the legal fee hourly
amount is not reasonable and has recommended adjustments to $250 an hour.

I
i
I

8
I
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CWS argues that the fees it p.ays are reasonable for a firm such as Hunton &
Williams and is based on market conditions, years of experience, expertise and other
factors. CWS further argues that the Public Staff has not done a sufficient analysis of
the fee prior to acting to reduce it. Moreover, CWS argues that Public Staff has not
made any adjustments to the actual costs incurred by the company other than attorney
fees.

The Commission shares the Public Staff's concern regarding the issue of legal
fees and believes that legal fees must be reasonable. However, the CoMmission does
not agree with the Public Staff that $250 is a reasonable hourly attorney rate. In
considering the time and date of the last rate case, the Commission finds that $300 an
hour for legal services is a reasonable fee.

The second area of disagreement involves the public Staff's use of a five-year
amortization period for rate case expenses versus the Company's recommendation of a
three-year period, . .

Public Staff witness Henry recommends that rate case expenses should be
amortized over five years. He testified that seven years have passed since the
Company filed a rate case in the Sub 165 proceeding. Prior to that, three years passed
between the Sub 128 and Sub 165 rate case filings. V\litness Henry testified that based
on these recent rate case proceedings, CWS has on average filed for a rate increase
every five years. Therefore, he testified, a five year amortization period for rate case
costs would'be more appropriate than the Company's three year amortization period.

CWS witness Lubertozzi testified in rebuttal. He testified that, based on a review
of the Company's prior Filings, the average period between the Company's rate case
filings is three years. Witness Henry only used the last three cases.

The Commission concludes that it should amortize the costs over three years. A
review of the Commission's ofEdal files indicates the following history of CWS rate
cases: Docket No. W-354, Sub 16 (1981); Docket No. W-354, Sub26 (1983); Docket
No. w-354, Sub 39 (1985), Docket No. W-354, Sub 69 (1988), Docket No. W-354, Sub
91 (1989), Docket No. W-354, Sub 111 (1992), Docket No. W?354, Sub 128 (1994);
Docket No. W-354, Sub 135 (1995) (withdrawn), Docket No. W-354, Sub 266 (2004).
The average interval is approximately three years between cases. Historically, the
Commission has used a three year amortization period. If the amortization period is too
long, the costs of the case are not recovered from the ratepayers that were taking
service during the test year and who imposed on the Company the increased costs

i
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requiring the request for a rate increase nor the ratepayers who will be taking service at
the time the rates are adjusted, but by a future generation of ratepayers. The rate case
amortization period should be accurately matched to be recovered from the ratepayers
that will be taking service while the rates are in effect.

Based on the foregoing, the Commission determines an appropriate level of total
rate case costs to be $213,678. Based on a three year amortization period, the annual
level of regulatory commission expense to include in this proceeding is $71,226.

PENSION AND OTHER BENEFITS

. The difference between the parties over pensions and other benefits arises from
differences over salaries and wages. Based on resolution of those issues above, the
Commission determines that the appropriate level of pensions and other benefits is
$613_126, of which $382,591 is for water operations and $230,536 is for sewer
operations.

ANNUALIZATION ADJUSTMENT

Both parties are in agreement on the methodology and expense categories to
use in calculating an annualization adjustment. The parties disagree on the expense
amounts for purchased water and maintenance and repairs that should be used to
calculate an annualization adjustment. The Company and Public Staff also disagree on
the water consumption factor to apply to the annualization expenses. Based on the
Commission's findings elsewhere in this Order regarding purchased water and
maintenance and repairs and the appropriate annualization and consumption
percentages, the Commission concludes that the appropriate annualization adjustment
is $204,159 for water operations and $348,792 for sewer operations.

I

INFLATION ADJUSTMENT

I

The Company and the Public Staff are in agreement on methodology and the
inflation factor, but disagree on the level of expenses to which the factor should be
applied. Specifically, the parties disagree on the expense amourits for purchased
water, maintenance and repairs, and outside services - other that should be used to
calculate an inflation adjustment. Based on the Commission's findings reached
elsewhere in this Order regarding purchased water maintenance and repairs and
outside services -
adjustment is $83,302 for water operations and $92,255 for sewer operations.

other, the Commission concludes that the appropriate inflation

SUMMARY CONCLUSION

Based on the foregoing, the Commission f inds and concludes that the
appropriate level of general expenses for use in this proceeding is $3,038,065, of which
$1,730,751 is applicable to water operations, and $1,307,315 is applicable to sewer
operations.
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACTNOS. 84 - 88

The evidence supporting these Endings is contained in the testimony of Public
Staff witnesses Henry, Lucks and Fernald, and Company witnesses Lubertozzi, Weeks
and Daniel. The following tables summarize the amounts that the Company and the
Public Staff contend are the proper levels of depredation and taxes to be used in this
proceeding:

WATER OPERATIONS

Item Company Public Staff Difference

Depredation net of PAA & CIAC
Amortization of ITC
Taxes other than income
Property taxes
Payroll taxes
Regulatory fee
Gross receipts tax
State income tax
Federal income tax

$ 733,357
(311)

8
95,614

139,148
8,482

282,733
59,659

273.688

$ 731,150 $
(311)

8
95,614

116,438
3.482

282,733
42,310

194.100

(2,207)
0
0
0

(22,710)
0
o

(17,349)
(79,588)

Total depreciation and taxes 59 378 $ 1,470.524 §_(121,854)

SEWER OPERATIONS

Item Company Public Staff Difference

Depreciation net of PAA & CIAC
Amortization of ITC
Taxes other than income
Property taxes
Payroll taxes
Regulatory fee
Gross receipts tax
State income tax
Federal income tax

$ 379,387
(208)

5
57.613
69,986
e,470

323,521
32,856

150,729

$ 378,243 $
(208)

5
57,613
70,162
6,470

323,521
18,728
85,914

(1,144)
0
0
0

176
O
0

(14,128)
(64_815)

Total depreciation and taxes $ 1.020_:359 $

As shown in the preceding tables, the Public Staff and the Company agree on
the levels of amortization of ITC, taxes other than income, property taxes, regulatory
fee, and gross receipts tax. Therefore, the Commission finds and conduces that the
levels agreed to by the parties for these items are appropriate for use in this proceeding.

I
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DEPRECIATION NET OF PAA & ITC

The difference between CWS and the Public Staff regarding depreciation net of
PAA and ITC results from the parties' disagreement over the levels of CIAC that should
be deducted from plant in service in determining depreciable plant. Based on the
conclusions concerning CIAC reached elsewhere in this Order the Commission
concludes that the Public Staff is
reasonable and appropriate for use in this proceeding.

amount of depreciation expense proposed by the

PAYROLL TAXES

The difference between the Company and the Public Staff regarding payroll
taxes results from the parties' disagreement over the appropriate level of salaries and
wages to include in this proceeding. Having previously determined the appropriate level
of salaries and wages for maintenance expenses and general expenses, the
Commission concludes that the appropriate level of payroll taxes is $209,134, of which
$139,148 is for water operations and $69,986 is for sewer operations.

STATE INCOME TAX

The Company and the Public Staff are recommending different levels of state
income tax due to differing levels of revenues and expenses recommended by each
party. Based upon conclusions reached elsewhere in this Order regarding the levels of
revenues and expenses, the Commission finds and concludes that the appropriate
levels of state income tax for use in this proceeding are $16,046 for water operations
and $0 for sewer operations.

FEDERAL INCOME TAX

The Company and the Public Staff are recommending different levels of federal
income tax due to differing levels of revenues and expenses recommended by each
party. Based upon conclusions reached elsewhere in this Order regarding the levels of
revenues and expenses, the Commission finds and concludes that the appropriate level
of federal income tax for use in this proceeding is $67,686 for water operations and $0
for sewer operations.

SUMMARY CONCLUSION

Based on the foregoing, the Commission f inds and concludes that the
appropriate level of depreciation and taxes for use in this proceeding is $2,176,188 of
which $1 ,340,556is applicable to water operations and $835,630 is applicable to sewer
operations
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 89 Q91

The evidence supporting these findings is contained in the Joint Partial
Settlement Agreement filed by the parties on April 28, 2004.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 92

The following schedules summarize.the gross revenue and rate of velum that the
Company should have a reasonable opportunity to achieve based upon the increase
approved in this Order. These schedules, illustrating the Company's gross revenue
requirements, incorporate the findings and conclusions found fair by the Commission in
this Order.

I

I

i
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T SCHEDULE I

CAROLINA WATER SERVICE, INC. OF NORTH CAROLINA
DOCKET N0.W~354, SUB 266

STATEMENT OF OPERATING INCOME AVAILABLE FOR RErURN
COMBINED OPERATIONS

For the Twelve Months Ended December 31, 2003, Updated to June 30, 2004

Item
Present
Rates

Increase
Approved

After
Approved
Increase

Operating revenues:
Service revenues
Miscellaneous revenues
Uncollectible accounts

$12,253,201
271,553
(54407)

$2, 174,614
8,209

(11 ,433)

14,427,815
279,762
(75.840)

Total operating revenues 12,460,347 2,171,390 14,631,737

Operating revenue deductions:
Maintenance expenses
General expenses
Depr_ net of PAA & CIAC
Amortization of ITC
Taxes other than income
Property taxes
Payroll taxes
Regulatory fee
Gross receipts tax
State income tax
Federal income tax

Total aper. revenue deductions

5,878,350
3,038,065
1,109,393

(519)
13

153,227
209,134
14,952

606,254
16,046
67,686

11 ,092,601

0
0
o
o
O
0
0

2,607
105,057
138,578
541.659
887,901

5,878,350
3,038,065
1 ,109,393

(519)
13

153,227
209,134
17,559

711 ,311
154,624
709,345

11 ,980,502
Net operating income for return $ 1,367,746 $1.283_489 s 2,651.235

. A '*,4f<a '
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SCHEDULE II

CAROLINA WATER SERVICE. INC. OF NORTH CAROLINA
DOCKET no. W-354, SUB 266

STATEMENT OF RATE BASE AND RATE OF RETURN
COMBINED OPERATIONS

For the Twelve Months Ended December 31, 2003, Updated to June 30, 2004

Item Amount

Plant in service
Accumulated depredation
Ca'sh working capital
Contributions in aid of construction
Advances in aid of construction
Accumulated deferred income taxes
Customer deposits
Gain on sale and flow back of taxes
Plant acquisition adjustment
Water Service Corporation
Pro forma plant
Deferred charges
Excess capacity
Excess book value
Cost-free capital
Allocation of CWS office plant cost

$ 82,973,405
(13,898,212)

848,514
(33,953,071 )

(44,780)
(4,592,764)

(392,487)
(289,628)

(1 ,880.811 )
256,584

3,597,452
708,721

(122,896)
(2,296,948)

(104,308)
(436,187)

Rate base $___30,372,584

Rates of Return:
Present I
Approved

4.50%
8.73%
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SCHEDULE Ill

CAROLINA WATER SERVICE, INC. OF NORTH CAROLINA
DOCKET NO. W-354. SUB 266

STATEMENT OF CAPITALIZATION AND RELATED COSTS
COMBINED OPERATIONS

For the Twelve Months Ended December 31, 2003, Updated to June 30, 2004

Ratio
Original

Rate Base
Embedded Operating

Income

Present Rates

Equity

Total

57.63%
42.37%

$17,503.720
12.868.864

7.28%
73%

$ 1,274,271
93.475

100.00% $30,372.584 $ 1.367.746

Approved Rates

Equity

Total

57.63%
42.37%

$17_503.720
12.868864

7.28%
10.70%

$ 1,274,271
1.376.964

30.372.584 5 2§_§_1.235

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 93

The evidence supporting this finding of fact is found in the testimony of Public
Staff witness Fernald and Company witness Lubertozzi. Public Staff witness Fernald
testified that she was concerned about how the Company determines what connection
charges and plant modification fees to charge customers, since there have been
instances when the Company did not collect fees in accordance with its tariff.sheet
Witness Fernald stated that she had requested a copy of any lists, references, or other
documents used by the Company, either at its Northbrook office or at the North Carolina
offices, to determine the amount of fees to charge, but she had not received a
response. Witness Fernald also testified that the list of connection charges and plant
modification fees filed by the Company with its application did not reflect the tariff sheet
or the actual fees being charged. Witness Fernald recommended that the Company
prepare and File with its rebuttal testimony a complete and accurate list of all connection
charges and plant modification fees for review by the Public Staff and Commission so
that an accurate tariff .sheet could be issued in this case
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Company witness Lubertozzi testified that the Company currently has a list of
authorized connection charges and plant modification fees, that the list is currently
being revised and updated, and that the revised and updated list would be provided
when the review was completed.

The connection charges and plant modification fees currently approved by the
Commission are set forth in the tariff sheets attached as Appendix A to this Order. As
previously stated in this Order, no future deviations from the Company's tariffed fees will
be tolerated. The Commission concludes that the Company should carefully review the
connection charges and plant modification fees set forth in these tariff sheets for
accuracy and file any comments or proposed corrections within 30 days. If  no
comments or proposed corrections are filed within that period, the proposed list of
connection charges and plant modification fees will be deemed approved.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 94

The evidence supporting this finding of fact is found in the testimony of Public
Staff witness Fernald, and Company witness Weeks. Public Staff witness Fernald
recommended that the Company be responsible for installing all meters, and no longer
accept meters from developers. Witness Femald also recommended that the Company
be authorized to charge a meter fee of $50 for 5/8 or 3/4 inch meters, and actual cost
for meters greater than 5/8 or 3/4 inch for all metered water connections. Company
witness Weeks agreed with the Public Staffs recommendations.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 95

The evidence supporting this finding for unmetered systems is contained in the
testimony of Public Staff witness Lukas. The Company did not contest this finding.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 96 - 99

The evidence supporting these findings of fad is found in the testimony of Public
Staff witness Femald, and Company witnesses Weeks and Lubertozzi. The Public Staff
made the following accounting recommendations concerning the recording of ClAC on
the Company's books:

(1)

(2)

(3)

(4)

That the Company begin recording management fees as CIAC, not
revenues,
That the Company begin recording all monies received for main
extensions or to offset plant costs as CIAC,
That the Company begin recording all reservation of capacity fees as
CIAC on CWS's books,
That the Company make entries on its books to reflect the amount of
CIAC found reasonable by the Commission in this case,

62



(5)

(6)

That the Company establish separate subaccounts for each form of CIAC,
such as connection charges, plant modification .fees, meter fees,
management fees, reservation of capacity fees, contributed property, etc.,
and
That the Company begin making an entry at year-end to true up
amortization of CIAC to reflect the actual amount of CIAC collected during
the year, '

Company witness Weeks agreed that the management fees and payments for
main extensions should be included in CIAC. Therefore, the Commission concludes
that the Company should begin recording management fees and payments for main
extensions or to offset plant costs as ClAC on its books. Company witness Weeks
disagreed with the Public Staff's position that reservation of capacity fees should be
recorded as CIAC on the Company's books. Elsewhere in this Order the Commission
has found that reservation of capacity fees are CIAC and should be treated as such in
this case. Therefore, the Commission concludes that the Company should begin
recording reservation of capacity fees as CIAC on CWS's books.

Company witness Lubertozzi testified that the Company would reflect the
adjustments made to CIAC in this case on its books and records, Therefore, the
Commission concludes that the Company should make entries on its books to reflect
the amount of ClAC found reasonable in this case. As to establishing separate
subaccounts for each type of CIAC, witness Lubertozzi testified that the "Company is
currently reviewing the possibility of adding the additional accounts recommended by
Staff and a recording mechanism to ensure accuracy." As noted under the discussion
of CIAC, the Company receives several types of CIAC, including meter fees,
management fees, and connection fees, The Commission believes that it would be
useful to both the Company and the Commission and Public Staff if there were separate
subaccounts for each type of CIAC received by the Company. Therefore, the
Commission concludes that the Company should complete its evaluation of how
separate subaccounts could be established and a recording mechanism to ensure
accuracy could be erected, and file a report on its findings and recommendations with
the Commission within 90 days of the effective date of this Order.

Finally, Company witness Lubertozzi opposed the Public Staff's recommendation
that an entry be made on the Company's books to true up the amortization of CIAC at
year~end. Witness Lubertozzi testified that the proposed recommendation will have no
impact on the depreciation expense or amortization of CIAC on the utility's books and
records, since any increase to amortization to CIAC would be offset by a corresponding
increase to depreciation expense. Witness Lubertozzi also pointed out that the Public
Staff made no recommendation to true-up utility plant in service at the end of the year,
and that the Public Staff's recommendation would result in a mismatch of amortization
and depredation expense. Based on witness Lubertozzi's testimony, it appears that,
along with including on its books an estimated amount for amortization of CIAC, the
Company is also estimating the amount of depreciation expense that it records. Both
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depredation expense and amortization of CIAC recorded on the Company's books
should be calculated based on the actual amounts of plant and CIAC for that period.
Therefore, the Commission concludes that the Company should make an entry on its
books at yearend to reflect the actual amount of depreciation expense and amortization

.of CIAC for the year. The Commission further concludes that the Company should file
with the Commission within 90 days of this Order a report detailing the changes the
Company will make to its calculation of depreciation expense and amortization of CIAC.

EVIDENCE AND CONCLUSIONS FOR FINiNG OF FACT no. 100

The evidence for this finding of fact is found in the testimony of Public Staff
witness Fernald and Company witnesses Lubertozzi and Weeks. Public Staff witness
Fernald testi6ed that the Company allocated pension and 401(k) costs to the various
Utilities, Inc. subsidiaries by dividing the total cost by the total salaries, including part-
time employees. The Company then applied this percentage to the full time employee
salaries to determine the amount of pension and 401(k) costs for each Company,
resulting in a mismatch between how the factor was calculated and how it was applied.
Witness Fernald recommended that the Company correct its allocation of pension and
401(k) costs and begin calculating the percentage for pension and 401(k) costs based
on salaries for full time employees.

Company witness Lubertozzi opposed the Public Staff's recommendation, stating
that the recommendation was unduly burdensome to the Company, and that the
mismatch that the Public Staff referred to is adjusted or corrected when the Company
files a rate case. In its rebuttal testimony, the Company revised its calculation of
pension and 401(k) costs to reflect the actual contribution percentages applied to the
salaries for full time employees, instead of the allocation method used by the Company
on its books.

The Commission concludes that, since the allocation of pension and 401(k) costs
has been and will be corrected in rate cases, it is unnecessary to require the Company
to revise its allocation of pension and 401(k) mosts on its books.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 101

The evidence supporting this finding of fad is contained in the testimony of
Public Staff witness Femald and Company witness Lubertozzi. Public Staff witness
Fernald recommended that the Company begin recording revenues from antenna space
rentals in miscellaneous income on CWS's books. Company witness Lu be rtozzi
testified that the revenues and associated legal fees should be recorded in nonutility
income (Account 421) and miscellaneous nonutility expense (Account 426).

As discussed previously in this Order, under the USoA, revenues from antenna
space rentals should be recorded in water operating revenues under Account 472 -
Rents from Water Property.
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 102

The evidence supporting this finding of fact is found in the testimony of Public
Staff witness Henry and Company witness Lubertozzi. Public Staff witness Henry
testified that the Company does not take into account the plant modification fees
received as an offset to plant costs in its AFUDC calculation. V\htness Henry
recommended that CWS evaluate how to appropriately account for the receipt of plant
modification fees in its AFUDC calculation and file a revised policy.

Company witness Lubertozi testified that the Company does not believe that an
offset to the construction work in process used to accrue AFUDC is appropriate.
Wrtness Lubertozzi stated that the plant modification fees represent less than 10% of
the total capital expenditures for the Utilities, Inc. subsidiaries operating in North
Carolina. Witness Lubertozzi also testified that reducing the basis used to calculate
AFUDC by plant modification fees assumes that the cost rate of these funds is zero,
and does not evaluate the opportunity costs that have been lost. In addition, witness
Lubertozzi contended that a cost rate of zero or a reduction of CWIP would result in the
Company paying customers interest on their plant modification fees as a reduction to
rate base over the lives of the assets placed in service. Finally, witness Lubertozzi
stated that the Company's current practice has been previously reviewed and approved
by the Commission and Public Staff. .

As previously discussed by the Commission, plant modification fees are. collected
by the Company to cover the cost of expanding and improving backbone facilities.
When the Company constructs these backbone facilities, it calculates AFUDC to
recognize the cost of the funds spent by the Company during construction of the plant.
However, the Company fails to recognize the fact that, at the same time, it is receiving
or has received plant modification fees to cover these costs, so a portion of the
construction costs are funded through ClAC by plant modification fees, rather than by
the Company. Based on the foregoing, the Commission concludes that the receipt of
plant modification fees should be recognized in the calculation of AFUDC. Therefore,
the Commission concludes that the Company should evaluate how to appropriately take
into account the receipt of plant modification fees and file its revised AFUDC policy
within 90 days of the effective date of this Order.

As to the Company's implication that the impact of plant modification fees on
ClAC is immaterial, the Company's calculation has two flaws. First, the CoMpany
included all Utilities, lnc.'s North Carolina subsidiaries in its calculation, not just CWS,
so it does not accurately reflect the impact of the plant modification fees on the
calculation of AFUDC for CWS. Second, the Company divided the plant modification
fees by total capital expenditures. The plant modification fees are to cover the cost of
constructing backbone facilities, and it would be more appropriate to divide the plant
modification fees by the annual cost of constructing new backbone facilities, not total
capital expenditures, including replacements, vehicles, and all other plant additions.
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One of the reasons witness Lubertozzi gave for not danging the AFUDC policy
was that the current policy had been previously reviewed and approved by the
Commission. However, witness Lubertozzi was unable to point to an order where the
Commission approved the policy. Witness Lubertozzi did point to the recent rate case
order for Transylvania Utilities, Inc. (TUI) in Docket No. W-1012, Sub 5 in support of his
statement that the policy had been approved. The Company's AFUDC policy was not
approved in that case. In fact, the stipulation in that case, which was filed on July 2,
2004, stated that "TUl agrees to evaluate how to appropriately take into account the tap
.fees received as an offset to plant costs in its AFUDC calculation. TUI shall file its
revised AFUDC policy with the Commission within 60 days of the date that an order is
issued in this case." Even if the policy has been previously approved by the
Commission, that does not prevent the Commission from now recommending that the
policy be changed on a go forward basis.

Finally, the Commission disagrees with the Company's contention that a zero
cost rate or reduction in CWIP would result in the Company paying the customers
interest on plant modification fees. The result of recognizing the receipt of plant
modification fees is not to pay customers interest on the fees, but rather to prevent the
Company from receiving in rate base interest on funds that were paid for by ClAC and
not by the Company. .

;
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 103 - 104

The evidence supporting these findings of fact is contained in the testimony of
Public Staff witnesses Lukas and Fernald and Company witness Lubertozzi. The
Company has transactions with an affiliated company, Bio-Tech, including transporting
and disposing of sludge. Public Staff witness Femald testified that in Docket No.
W-1012, Sub 5, Utilities, Inc. agreed in the stipulation with the Public Staff that it would
reduce the affiliated transactions between Bio-Tech and its North Carolina regulated
subsidiaries, which would include CWS, to writing, and file the contracts with the
Commission within 90 days of the effective date of the order in that case, but that
Utilities, Inc, had failed to do so. Witness Fernald recommended that the Company
immediately file the affiliated contracts with Bio-Tech, as required in Docket No.
W-1 O12, Sub 5.

Company witness Lubertozzi testified that the Company had reviewed its files but
could not locate a copy of the Bi0-Tech contract. Witness Lubertozzi stated that the
Company was hesitant to draft a new contract until the original contract had been
located, but if the original contract could not be located by the culmination of this rate
case, the Company would draft, execute, and file a new contract with the Commission
within 30 days of the final order in this case.

The Commission concludes that the Company should file the affiliated contract
with Bio-Tech within 30 days of the effective date of this Order. The Commission further
concludes that Utilities, Inc. should also file contracts covering the affiliated transactions
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between Bio-Tech and the North Carolina regulated companies other than CWS, as
initially required in Docket No. W-1012, Sub 5 within 30 days of the effective date of
this Order. The contract be filed under the
applicable docket number for that company.

for each regulated company should

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 105 _ 107

The evidence supporting these findings of fact is found in the testimony of Public
Staff witness Fernald and Company witness Lubertozzi. Public Staff witness Fernald
testified that the Company is not filing contracts with developers within 30 days as
required by the Commission and that the Company is also serving customers in
contiguous extensions without first posting a bond. Witness Fernald recommended that
the Company f ile any contracts with developers not previously f iled with the
Commission within 90 days of the date of the order in this case. Witness Femaldalso
recommended that the Company evaluate itscurrent practices and prepare a procedure
that ensures that the Company complies with the rules and regulations of the
Commission, in particular the filing of contiguous extensions and posting of bonds
before serving customers. Witness Femald recommended that the Company file its
procedure with the Commission within 60 days of the date of the order in this case.
Finally, witness Fernald stated that the Public Staff was willing to assist the Company
with any questions on how to complete the forms or other matters, but ultimately, it is
the Company's responsibility to comply with Commission rules and regulations.

Company witness Weeks testified that the Company did not intentionally neglect
to file the contracts referenced in Public Staff witness Femald's testimony. Witness
Weeks requested that the Commission approve the contracts for Windward Cove, Mt.
Carmel - Harmony, Hem by - Tyson Construction, Mt. Carmel Huber Construction,
Lamplighter Village South - Marshall, Bent Tree (sewer operations), and Mountainside
at Wolf Laurel as part of this proceeding. Company witness Lubertozzi testified that,
while the Company believes that it is current on all developer contracts, it is reviewing
all files to determine if there are any other outstanding contracts. Witness Lubertozzi
further testified that no other company is required to file contracts within 30 days of
execution and, that the current Commission rules prevent service to customers before
the contracts are addressed by the Commission. Witness Lubertozzi also testified that
the Company had recently put procedures in place to ensure that all contracts are filed
on a timely basis. Under these procedures, all executed contracts in North Carolina
have a routing sheet to ensure that the employee responsible for filing the contract
receives a copy. The Company also circulates a memo every two weeks advising all
responsible departments of the status of the filing, what documents have been received
from the developer, and what documents have been filed with the Commission.
According to witness Lubertozzi, these follow up memos allow operations personnel to
review all open dockets at the Commission pertaining to extensions, and any
discrepancies are reported to the regulatory department and immediately corrected.
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The Commission's orders in Docket No. W-354, Subs 111 and 118, which were
issued in 1992 and 1994, respectively, required that the Company file contracts or
agreements with developers within 30 days of the signing of the agreements. As noted .
by Public Staff witness Femald and acknowledged by the Company, the Company has
not complied with this filing requirement. On the contrary, it has failed to file certain
contracts for approval, and for certain contracts that it has filed, the Company has failed
to file them within the required 30 days. The Company has requested that the
Commission approve the contracts that it had failed to file with the Commission as part
of this proceeding, noting that the contracts had been provided to the Public Staff
through discovery. However, these contracts have not been officially filed with the Chief
Clerk of the Commission, and not all of these contracts have been filed as exhibits in
this case. Therefore, the Commission concludes that the Company should be required
to file any contracts with developers not previously filed with the Commission within 90
days of the effective date of this Order, including but not limited to the contracts for
Southwoods/ Brandywine, Vlhndward Cove, Mt. Carmel - Hem by, Mt. Carmel - Huber
Construction, Lamplighter Wlage South - Marshall, and Bent Tree (sewer operations).

The next question is whether the Commission should continue to require the
CoMpany to file all contracts with developers within 30 days. The Commission
acknowledges that no other water and sewer utility has a similar requirement, however,
this requirement was established due to circumstances specific to this Company, and
the concerns and issues that caused the requirement to be initially established still exist.
Contracts relating to new service areas and contiguous extensions of existing service
areas are now required to be filed by all water and sewer companies as part of the
contiguous extension notification or franchise application. However, the requirement at
issue here only requires the filing of the contract, not an entire application or notification
within 30 days. Also, as a separate matter, under the Commission's current rules and
regulations, a contiguous extension notification should be filed, and a bond posted,
before the Company begins serving customers in the contiguous extension.
Additionally, before the Company serves customers in a new service area, the
Company should have applied for and received approval from the Commission for a
certificate of public convenience and necessity in the new service area.

CWS is still not complying with the Commission's rules and regulations. The
evidence presented during the hearing on this matter reveals that CWS is currently
serving customers in contiguous extensions without having first posted a bond, and is
serving customers in a new service area without first receiving a certificate of public
convenience and necessity. Specifically, the Company began serving customers in the
contiguous extensions in Reedy Creek Run in February 2003, Brookdale in July 2004,
and Julian Meadows in May 2004. The Company also began serving customers, and
charging rates, in the Larkhaven subdivision in February 2004. The Company has an
application for a certificate of public convenience and necessity for Larkhaven pending
before the Commission, but the Company failed to file a complete application, and, as a
result, the Public Staff and Commission have been unable to process this filing.

l
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In defense of the foregoing evidence, witness Lubertozzi testified that the
Company has put into place procedures to ensure accuracy and completeness of filings
before the Commission. The Commission concludes that these procedures are not
working, since the Company still has not filed all the outstanding exhibits and
information for the pending cases where it is serving customers. Upon review of the
Commission's files and records the company has still not filed plan approval letters
from the Department of Environment and Natural Resources (DENR), or other
outstanding exhibits for the Larkhaven franchise, even though it is serving customers in
that system.

Based upon the foregoing, the Commission is of the opinion that the requirement
to file contracts within 30 days of signing should not be lifted until the Company has
clearly shown that it has implemented procedures to ensure that it is complying with the
rules concerning contiguous extensions and franchises, that those procedures are
working, and that the Company is in compliance with Commission rules and regulations.
Therefore, the Commission concludes that the Company should evaluate its current
practices and prepare a new procedure that ensures that the Company will comply with
the rules and regulations of the Commission, in particular the rules concerning
contiguous extensions and franchises. The Company should file its procedure with the
Commission within 60 days of the effective date of this Order. Finally, the Commission
concludes that the Company should continue to file all contracts or agreements with
developers in both existing and new service areas within 30 days from signing. These
contracts or agreements should be filed with the Chief Clerk of the Commission. If any
agreements are reached with developers regarding the provision of service but are not
written or signed prior to being acted on, the Company should file with the Commission
a detailed written description of the terms of the agreement within 30 days of entering
into the agreement. The Commission will consider granting relief from this requirement
upon approval of the procedures the Company has been required to file as described
above.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 108

The evidence supporting this finding of fact is found in the testimony of Public
Staff witness Fernald and Company witnesses Lubertozzi and Weeks.. Public Staff
witness Femald recommended that the Commission consider whether the Company's
persistent failure to meet its legal obligations warrants penalties. The Commission's
orders in Docket No. W-354, Subs 111 and118,which were issued in 1992 and 1994,
respectively, required that the Company file contracts or agreements with developers
within 30 days of the signing of the agreements. The Public Staff has confirmed that

with this filing requirement, and has failed to file certain
contracts for approval, and for the contracts that it has filed, the Company has failed to
file them within the required 30 days.

CWS has not complied
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Svstem Date of Agreement/Letter

Southwoods/Brandywine
Windward Cove
Mt. Carmel - Harmony
Hem by - Tyson Construction
Mt. Carmel - Huber Construction
Lamplighter South - Marshall
Bent Tree Sewer Operations
Mountainside at Wolf Laurel

11/09/93
11118/93
12/08/93
02/29/96
07/12/96
03/29/00
05/22/02
06/10/03

The Public Staff has confirmed that CWS has not filed the above identified
contracts which it has entered into with developers withirtthe 30 days as required by the
Commission. The Public Staff has learned that CWS is also sewing customers in
contiguous extensions without first posting a bond. Specifically, the Company began
serving customers in the contiguous extensions in Reedy Creek Run in February 2003,
Brookdale in July 2004, and Julian Meadows in May 2004. CWS also began sewing
customers, and charging rates, in the Larkhaven subdivision in February 2004.

l

According to the Public Staff, CWS has a history of noncompliance over many
years, much of which remains uncorrected despite the Commission's instruction and
warnings. The Public Staff argues that there are a significant number of detailed
examples of the CWS's failure to comply with North Carolina law and the Commission's
rules and regulations. The Public Staff believes this conduct should not be ignored.

CWS claims its omission to file the agreements was not intentional. CWS argues
that there is compliance with the Commission's rules and regulations. CWS points out
that no other company is required to file contracts within 30 days of execution and that
current Commission rules prevent service to customers before the contracts are
addressed by the Commission. CWS has recently put procedures in place to ensure
that all contracts are filed on a timely basis. Under these procedures, all executed
contracts in North Carolina have a routing sheet to ensure that the employee
responsible for filing the contract receives a copy- CWS argues that its inaction does
not rise to the level where the Commission should impose a fine or penalty. Moreover,
CWS suggests that the imposition of a fine does not recognize the procedures that the
Company has put in place to ensure that all contractsare filed with the Commission on
a timely basis.

Based on the foregoing, the Commission agrees with CWS. The Commission
does not take lightly CWS's failure to file 'its agreements and notices serving contiguous
areas. However,~ the Commission views CWS's omission to comply with North Carolina
law and the Commission's rules and regulations as unintentional. Without the necessary
intent to defy the law and Commission's rules and regulations, the Commission is
hesitant to levy any fine upon CWS. .
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IT IS, THEREFORE, ORDERED as follows:

1. That the Company is hereby granted an increase in its water service
revenues of $1 ,263,253 and sewer service revenues of $911 ,361 .

2. That the Schedule of Rates, attached hereto as Appendix A, is approved
for water and sewer utility service rendered by CWS on and after the date of this Order.
This schedule is deemed filed with the Commission pursuant to G.S. 62-138.

3. That the Company should carefully review the connection' Charges and
plant modification fees set forth in Appendix A and file any comments or proposed
corrections within 30 days.

4. That a copy of the Notice to Customers, attached hereto as Appendix B,
shall be mailed or hand delivered to all customers along with the next billing.

5. That the Company shall charge the authorized uniform connection charge
and plant modification fee in all of its service areas, whether existing or new, unless it
receives Drior Commission approval to deviate from the uniform fees.

6. That the Company shall file any contracts with developers not previously
fled with the Commission within 90 days of the effective date of this Order.

7. That the Company shall continue to file go contracts or agreements with
developers in both existing and new service areas within 30 days from signing. These
contracts or agreements shall be filed with the Chief Clerk of the Commission. If any
agreements are reached with developers regarding the provision of service but are not
written or signed prior to being acted on, the Company shall file with the Commission a
detailed written description of the terms of the agreement within 30 days of entering into
the agreement.

8. That the Company shall evaluate its current practices and prepare a new
procedure that ensures that the Company will comply with the rules and regulations of
the Commission, in particular the rules concerning contiguous eXtensions and
franchises. The Company shall file its procedure with the Commission within 60 days of
the effective date of this Order.

9.
required by the Commission's order issued on August 27, 1996, in Docket No. M-100,
Sub 113.

That the Company shall immediately cease collecting gross-up as

10.
connection fees in Bradford Park.

That the Company shall immediately begin charging its authorized

I
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11. ,
file a plan to refund the gross~up collected in the Cambridge, Windsor Chase water
system, Southwoods sewer system, Lamplighter Village South, Winghurst and Bradford
Park to the current property owners with 10% interest compounded annually.

That the Company shall within 60 days of the effective date of this Order,

12. That the Company shall f ile a plan to refund the overcollection of
management fees in the Turtle Rock and Strathmoor systems to the current property
owners, with 10% interest compounded annually, within 60 days of the effective date of
this Order.

13. That the Company shall immediately begin recording management fees,
payments for main extensions or to offset plant costs, and reservation of capacity fees
as CIAC on its books.

14. That the Company shall make entries on its books to reflect the amount of
CIAC found reasonable in this case.

15. That the Company shall complete its evaluation of how separate
subaccounts for each type of CIAC could be established, and a recording mechanism to
ensure accuracy, and file a report on its findings and recommendations with the
Commission within 90 days of the effective date of this Order.

16, That the Company shall make an entry on its books at yearend to reflect
the actual amount Rf depreciation expense and amortization of CIAC for the year. The
Company shall file with the Commission within 90 days of this Order a report detailing
the changes the Company will make to its calculation of depreciation expense and
amortization of CIAC.

17. That the Company shall immediately begin recording revenues from
antenna space rentals in Account 472 - Rents from Water Property

18. That the Company shall evaluate how to recognize the receipt of plant
modification fees in its AFUDC calculation and file its revised policy within 90 days of
the effective date of this Order.

19. That the Company shall f ile the contract covering the aff iliated
transactions between Bio-Tech and CWS, including sludge hauling and other services,
within 30 days of the effective date of this Drder. ,

20, That Utilities, Inc. shall also f ile contracts covering the aff iliated
transactions between Bio-Tech and the North Carolina regulated companies other than
CWS, as initially required in Docket No. W-1012, Sub 5, within 30 days of the effective
date of this Order. The contract for each regulated company shall be filed under the
applicable docket number for that company. .
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21. That the Company shall be responsible for installing all meters, and
should no longer accept meters from developers When meters are installed, the
Company is authorized to charge a meter fee of $50 for 5/8 or 3/4 inch meters. and
actual cost for meters greater than 5/8 or 3/4 inch, for all metered water connections

22.
follows

The metering of unmetered water systems shall be accomplished as

CWS shall solicit preliminary estimates from contractors, to be used as a
basis for determining the approximate cost of installing meters

This information shall be provided to each homeowners association in the
unmetered areas within 90 days of the effective date of this Order

If the homeowners association requests that meters be installed, CWS
shall solids bids within 60 days of the response from the homeowners
association

The homeowners association shall be allowed to review the final bid
amount

If the homeowners association approves the project based on the final bid
amount CWS shall award the contract within 30 days of final approval
from
Commission for an assessment to recover the cost: and

the homeowners association and request approval from the

23. That CWS shall file with the Commission a status report regarding their
progress on metering systems every six months after the effective date of this Order

ISSUED BY ORDER OF THE COMMISSION

This the 15"' day of April , 2005

NORTH CAROLINA UTILITIES COMMISSION

m L-(Y\oum9r

dh041505.02
Gail L. Mount, Deputy Clerk
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APPENDIX A
PAGE 1 OF 9

SCHEDULE OF RATES

for

CAROLINA WATER SERVICE, INC. OF NORTH CAROLINA

for providingwater and sewer utility service in

ALL ITS SERVICE AREAS IN NORTH CAROLINA

WATER RATES AND CHARGES

METERED SERVICE:

BASE FACILITIES CHARGES

Residential Single Family Residence $ 11.90

Where Service is Provided Through a
Master Meter and Each Dwelling Unit
is Billed Individually $ 11.90

Where Service is Provided Through a
Master Meter~and a Single Bill is
Rendered for the Master Meter
(As in a Condominium Complex) $ 10.90 I

Commercial and Other (Based on
Meter Size): 5/8" x 3/4" meter

1" meter
1-1/2" meter
2" meter
3" meter
4 meter
6" meter

s 11.90
$ 29.75
$ 59.50
$ 95.20
$178.50
$297.50
$595.00

USAGE CHARGE

Treated Water/1 ,too gallons $ 3.60A.

B.

D.

C.

A.

B.

Untreated Water/1 ,too gallons
(Brandywine Bay Irrigation Water) $ 2.40
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FLAT RATE SERVICE:

Single Family Residential $ 25.60

$ 25.60Commercial per single family equivalent (SFE)

AVAILABILITY RATES(semi annual):

Applicable only to property owners in Carolina Forest
and Woodruff Subdivision in Montgomery County .

METER TESTING FEE1/1

$ 14.40

$ 20.00

$ 27.00NEW WATER CUSTOMER CHARGE:

RECONNECTION CHARGES2/2

If water service is cut off by utility for good cause:
If water service is disconnected at customer's request:

$ 27.00
$ 27.00

MANAGEMENT FEE(in the following subdivisionsonly) 1

Cambridge
Southwoods/Brandywine at Mint Hill
V\hndsor Chase
Wolf Laurel

$250.00
$300.00
$ 63.00
$150.00

OVERSIZINGFEE (in the following subdivision only)

VVhr\ghurst

METER FEE:

$400.00

A.

B.

For 5/8 or 3/4 inch meters
For meters greater than 5/8 or 3/4 inch

$ 50.00
Actual Cost
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UNIFORM CONNECTION FEES

The following uniform connection fees apply unless specified differently by contract
approved by and on file with the North Carolina Utilities Commission

Connection Charge (CC), per SFE
Plant Modification Fee (PMF), per SFE

$100.00
$400.00

The systems where connection fees other than the uniform fees have been approved by
the North Carolina Utilities Commission are as follows

Subdivision

Abington

Abington, Phase 14

Bent Creek

Blue Mountain at Wolf Laurel

Britney

$ 925;00

Buffalo Creek, Phase I, ll. Ill IV $ .825.00

$ 382.00

$ 150.00

$ 500.00

$400.00

$ 75.00

Cambridge

Carolina Forest

Chapel HillS

Corolla Light

Eagle Crossing

Emerald Pointe/Rock island

Forest Brook/Ole Lamp Place

Harbour

Hestron Park

Hound Ears

Kings Grant/Willow Run

Lammond Acres

Monteray Shores

$ 30000

$ 500.00

I ll IH Illlllllllll'llllllllllllllllllllll l
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Subdivision CC PMF

Monteray Shores (Degabrielle 'Bldrs.)

Monterray *5'l 7~ ~*©'V<*P "'" 'J°"1

Quail Ridge .

Queens Harbour/Yachtsman

Riverpointe

Riverpointe (Simonini Bldrs.)

Riverwood, Phase GE (Johnston County)

SaddlewoodlOak Hollow (Summey Bldrs.)

Sherwood Forest

Ski Country

Southwoods/Brandywine at Mint Hill

Stonehedge (Bradford Park)

Victoria Park

White Oak Plantation

vwiaiife Bay

Williams Crossing

Willowbrook

Winston Plantation

Vthnston Pointe, Phase IA

Wolf Laurel

Woodruff

Woodside Falls

' I
'IM/* `bcV

$ 0.00

$ 0.00

$ 750.00
$ 0.00

$ 300.00
$ 0.00
$ 825.00
$ 0.00
$ 950.00
$ 100.00
$ 0.00
$ 441.00
$ 344.00
$ 0.00

$ 870.00
$ 0.00
$ 0.00
$1,100.00
$ 500.00
$ 925.00
$ 0.00

$ 500.00

$ 0 . 0 0

$ 0 . 0 0

$ 0 . 0 0

$ 0 . 0 0

$ 0 . 0 0

$ 0 . 0 0

$ 0 . 0 0

$ 0 . 0 0

$ 0.00

°$ 0.00
$ 0 . 0 0

$ 0 . 0 0

$ 0 . 0 0

$ 0 . 0 0

$ 0 . 0 0

$ 0 . 0 0

$ 0 . 0 0

$ 0 . 0 0

$ 0 . 0 0

$ 0 . 0 0

$ 0 . 0 0

$ 0 . 0 0
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SEWER.RATES AND CHARGES

METERED SERVICE: Commercial and Other
A. Base Facility Charge (Based on Meter Size)

5/8" X 3/4" meter
1" meter
1-1 /2" meter
2" meter
3" meter
4" meter
6" meter

$ 11.70
$ 29.25
$ 58.50
$ 93.60
$ 175.50
$ 292,50
$ 585.00

Usage Charge/1 ,000 gallons
(based on metered water usage) $ 5.30

$ 35.50Minimum Monthly Charge

Sewer customers who do not receive water
service from the Company/SFE $

$

35.50

35.50FLAT RATE SERVICE: Per Dwelling Unit 5/

COLLECTION SERVICE ONLY5/1 (When sewage is collected by utility and
transferred to another entity for treatment)

Single Family Residence

B, CoMmercial/SFE

MT CARMEL SUBDIVISION SERVICE AREA(based on metered water usage)

$ 12.75

$ 12.75

Monthly Base Facility Charge
Usage Charge, per 1,000 gallons

$
$

4,69
4.08

REGALWOOD AND WHITE OAKESTATES SUBDIVISIONSERVICE AREA

Monthly Flat Rate Sewer Service

Residential Service
White Oak High School
Child Castle Daycare
Pantry

$ 35.50
$1,118.00
$ 143.00
$ 78.00

•

NEW SEWER CUSTOMER CHARGEgt:

A.

D.

c.

B.

$ 22.00
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MISCELLANEOUS UTILITY MATTERS

BILLS DUE: On billing date

BILLS PAST DUE: 21 days after billing date

BILLING FREQUENCY; Bills shall be rendered monthly in all
service areas, except for 'ML Carmel
which will be billed bi-monthly, and the
availability charges in Carolina Forest
and Woodruff Subdivisions which will be
billed semi-annually.

FINANCE CHARGE FOR LATE PAYMENT: 1% per month will be applied to the
unpaid balance of all bills still past due
25 days after billing date.

CHARGES FOR PROCESSING NSF CHECKS; $15.00

NOTES:

1/ If a customer requests a test of a water meter more frequently than once in a
24-month period, the Company will collect a $20 service charge to defray the
cost of the test. If the meter is found toregister in excess of the prescribed
accuracy limits, the meter test charge will be waived. If the meter is found to
register accurately or below such prescribed accuracy limits, the charge shall be
retained by the Company. Regardless of the test results, customers may request
a meter test once in a 24.-month period without charge,

I

I
Customers who request to be reconnected within nine months of disconnection
at the same address shall be charged the base facility charge for the service
period they were disconnected. I

Q/ These fees are only applicable one time, when the unit is initially connected to
the system. .

Dwelling unit shall exclude any unit which has not been sold, rented, or otherwise
conveyed by the developer or contractor' building the unit. I

I

!
I

i
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iI The utility shall charge for sewage treatment service provided by the other entity,
the rate charged by the other entity will be billed to CWS' affected customers on
a pro rata basis, without markup.

§/ These charges shall be waivedjf sewer customer is also a water customer within
the same service area.

1/ The utility shall itemize the estimated cost of disconnecting and reconnecting
service and shall furnish this estimate to customer with cut-off notice. This
charge will be waived if customer also receives water service from Carolina
Water Service within the same service area.

in Docket No. W-354, Sub 266, on this the 15
Issued in Accordance with Authorize Granted b the North Carolina Utilities Commission

y .Y day of April 2005

U

1

.I
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P

STATE OF NORTH CAROLINA
UTILITIES COMMISSION

RALEIGH

NOTICE TO CUSTOMERS
. DOCKET no. W-354, SUB 266

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

Notice is given that the North Carolina Utilities Commission has granted Carolina
Water Service, Inc. of North Carolina (Applicant), an increase in its water and sewer
rates in all of its service areas in North Carolina. The rates approved by the
Commission are as fottows and are effective for service rendered on and after the date
of this Notice.

WATER RATES AND CHARGES

METERED SERVICE:

BASE FACILITIES CHARGES

Residential Single Family Residence $ 11.90

Vs/here Service is Provided Through a
Master Meter and Each Dwelling Unit
is Billed Individually $ 11.90

Where Service is Provided Through a
Mast.elr Meter and a Single Bill is
Rendered for the Master Meter
(As in a Condominium Complex) $ 10.90

Commercial and Other (Based on
Meter Size): 5/8" x 3/4" meter $ 11.90

$ 29.75
$ 59.50
$ 95.20
$178.50
$297.50
$595.00

D.

C.

A.

B.

1" meter
1-1/2"meter
2" meter
3" meter
4" meter
6" meter

0
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USAGE CHARGE

A. Treated Water/1 ,000 gallons

Untreated Water/1 ,OOO gallons
(Brandywine Bay Irrigation Water)

FLAT RATE SERVICE

Single Family Residential

Commercial per single family equivalent (SFE)

AVAILABILITY RATES (semi annual)

$ 25.60

$ 25.60

Applicable only to property owners in Carolina Forest
and Woodruff Subdivision in Montgomery County $ 14.40

$ 20,00

$ 27.00

METER TESTING FEE

NEW WATER CUSTOMER CHARGE

RECONNECTION CHARGES2/

If water service is cut off by utility for good cause
If water service is disconnected at customer's request

$ 27.00
$ 27.00

SEWER RATES AND CHARGES

METERED SERVICE: Commercial and Other
A. Base Facility Charge (Based on Meter Size)

5/8" x 3/4" meter
1" meter
1-1/2" meter
2" meter
3" meter
4" meter
6" meter

$ 11.70
$ 29.25
$ 58.50
$ 93.60
$ 175.50
$ 292.50
$ 585.00

Usage Charge/1 ,000 gallons
(based on metered water usage)

C.

B.

A.

B.

B.

Minimum Monthly Charge $ 35.50
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Sewer customers who do not receive water
service from the Company/SFE . $

$

35.50

35.50FLAT RATE SERVICE: Per Dwelling Unit 5/

COLLECTION SERVICE ONLY 5-Q (When sewage is collected by utility and
transferred to another entity for treatment)

Single Family Residence $ 12.75

B. Commercial/SFE $ 12.75

MT CARMEL SUBDIVISION SERVICE AREA (based on metered water usage)

Monthly Base Facility Charge
Usage Charge, per 1,000 gallons

$
$

4.69
4.08

REGALWOOD AND WHITE OAK ESTATES SUBDIVISION SERVICE AREA

Monthly Flat Rate Sewer Service

Residential Service
White Oak High School
Child Castle Daycare
Pantry

$ 35.50
$1,118.00
$ 143.00
$ 78.00

$ 22.00NEW SEWER CUSTOMER CHARGE§/I

RECONNECTION CHARGEz

If sewer service is cut off by utility for good cause: Actual Cost

ISSUED BY ORDER OF THE COMMISSION.

This the 15"' day of April 3 2005.

NORTH CAROLINA UTILITIES COMMISSION

6»a3 L M .mown I

I

A.

D.

Gail L. Mount, Deputy Clerk
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THE STATE OF SOUTH CAROLINA BEFORE THE DEPARTMENT
OF HEALTH AND ENVIRONMENTAL CGNTROL

IN RE: UTILITIES SERVICES OF SOUTH CAROLINA, INC.
CHARLESVVOOD SUBDIVISION

SYSTEMNUMBER 4850008
RICHLAND COUNTY

CONSENT ORDER
06~098-DW »

Utilities Secrvicés of South Carolina, Inc. (Respondent) owns and in nesrpomsible for the

proper operation and maintenance of the public water system (PWS) that supplies water to the

residents of the Charleswood. Subdivision, locatedin Richland County, South Carolina,

South Carolina Department of Health and Environmental Control (Department) records

reveal that the combined Radium 226/228 sample results for the Respondent's PWS produced

naming annual averages (RAA) that exceeded the maximum contaminant level (MCL) for

combined Radium 226/228 during the compliance periods of April 2004 March 2005, July

2004 - .Tune 2005 and OctOber 2004 - September 2005 »

IN THE INTEREST OF RESOLVING THIS MATTER without delay and expense of

litigation, the Respondent agrees to the entry of this Consent Order, but neither agrees nor

disagrees with the Findings of Fact and Conclusions of Law, and therefore, agrees that this Order

shall be deemed an admission of fact"and law only as necessary for enforcement of this Order by

the Department or subsequent actions relating to the Respondent by the Department.

FINDINGS OF FACT

1 » Utilities Services of South Carolina, Inc. (Respondent) owns and is responsible for the

proper operation and maintenance of the public water system (PWS) that supplies water

I



to the residents of the Charleswood Subdivision, located in Richland County, South

Carolina

2. The Respondent's PWS consist of seven (7) wells, storage facilities, and a water

distribution system that serves one hundred ninety nine (199) service connections.

3. The Res{po4ndmr1t's PWS is required to be monitored on a quarterly basis for combined

Radium 226/228. The MCL for combined Radium 226/228 is five (5) picocuries/Liter

(pCi!L). Compliance for the MCL for combined Radium 226/228 is based upon. the*RAA

result for four (4) consecutive monitoring periods. The referenced PWS experienced

violations when the RAA results For combined Radium 226/228 for Well G40779

exceeded the MCL for the compliance periods of April 2004 ._ March 2005, July 2004 -

June 2005, and October 2004 - September 2005 as indicated below:

Monitoring Period
April -June 2004
July - September 2004
October .- December 2004
January - March 2005
April - June 2005 '
July - September 2005

Results
7 .0  pc. i /L
6 . 2  p c t / L
6.9 pct/L
6.9 po i /L
2 .4  p o i / L
8 .9  p o i / L

R A A

7 pct/L
6 poi/L
6 poi/L

O11 Match 21; 2005, the Department issued a Notice of Violation (NOV) to the

Respondent for the PWS exceeding the MCL-RAA for comhiincd Radium 226/228 during

the April 2004 - March 2005 compliance period indicated above. The NOV informed

the Respondent that it must issue public notice to its residents as a rest of the violations

andsubmit a copy of the public notice issued to the Dopa ellt.

On April 22, 2005, the Department received a copy of the public notice for the April

2004 - March 2005 MCL exceedance.

1 .

5.

4.

2



6. On January 9, 2006, the Department issuer! NOV's 10 the Respondent For the PWS

exceeding the MCL RAA for combined Radium 226/228 during the July 2004 June

2005 and October 2004 September 2005 compliance periods indicated above. The

NOV's informed the Respondent that it must issue public notice to its residents as a result

of the violations and submit a copy of the public notice issued to the Department.

7. On February 105 2006, the Department received a copy oflthe public notices for the July

2004 -~ .Tune 2005 and October 2004 - September 2005 MCL cxceedances.

8. On. Marci; 14,. 2006, Department staff held an enforcement cowfearemce with the

Respondent. The possibility of a Consent Order was discussed.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the Department, pursuant to the State Safe

Drinldng Water Act, S.C. Code Ann. §§ 44-55~10 to 44-55-120 (Rev. 2002), reaches the

following Conclusions of Law:

1. The Respondent violated the State PrimaryDrinking Water Regulations. 24A S.C. Code

Ann. Rags, 61-58.5(H)(2) (Supp. 2005), in that the referenced PWS exceeded the MCL

for combined Radium 226/228 ,

The StateSafe Drinking Water Act. S.C. Code Ann. §44-55-90(B) (Rev. 2002), provides

for a civil penalty not to exceed Eve thousand dollars ($5,000.00) a day per violation for

any person violating the Act.

NOW, THEREFORE, IT  IS ORDERED, CONSENTED TO AND AGREED, pursuant tO

the State Safe Dniinnking Water Act, S.C. Code Ann. §§ 44-55-10 to 44~55-120 (Rev. 2002), that

the Respondent shall:

2.

3



14 Henceforth, operate and maintain the Charleswood Subdivision PWS in accordance with

applicable State and Federal laws and regulations.

2. Withiznthirty (30) days of the execution date of this Order, subunit to the Department for

review and approval a proposed schedule for the installation of the .Radium 226/228

removal treatment system. The schedule, upon Department approval, shall be

'mcorpérated into and become an enforceable part of this Order. In accordance with the

approved sohedauie, the submittal packagefor the installation of the proposed Radium

226/228 removal treatment system for the Chariesvvood Subdivision PWS shall include

iN detail, the plans, basis for design (including calculations) and specifications per the

State Primary Dri1nLklmg Water Regulations, 24A S.C. Code Ann. Rags. 6I~58.I (Supp

2005). The submittal package shall also include a completed application for a permit to

construct.

3. Within fifteen (15) days of completion of the installation of the Radium 226/228 removal

treatment system for 816 Charleswood Subdivision PWS, schedule an inspection with the

Department's Region 3 Columbia Environmental Quality Control office at (803) 896-

0620 to obtain 6n21 approval to operate from the Department.

THE PARTIES FURTHER STIPULATE that the Respondent shall pay a civil penalty of two

thousand eight hundred dollars ($2,800.00) should it fail IT comply with any requirement

pursuant to this Consent Order, including any implementation schedule approved by the

Department. Such penalties shall be due and payable upon vml1"cen notice to the Respondent.

The Depallment's determination that a requirement has been Mused shall be final. A11 penalties

due under this paragraph shall be made payable to the South Carolina Department of Health and

Envizronxnental Control within iihixrty (30) days of notification by the Department. The stipulated

4



penalties set forth above shall be in addition to any other remedies or sanctions which may be

available to the Department by reason of the Respondent's failure to comply with the

requirements of this Order. The Department's determination. that the requirements have not

been met shall be final.

PURSUANT TO THIS ORDER, commudcations regarding this Order and its nequizneluaents are

to include the Order number and shall be addressed as follows:

4 * Tyro Cunningham
Bureau of Water-EnforOement Division
S.C.IDepart1nent of Health and Environmental Control
2600 Bull Street .
Columbia, S.C. 29201

IT IS FURTHER ORDERED AND AGREED that this Consent Order governs only Utilities

Services of South Carolina Inc.'s liability to die Department for civil sanctions aridng firm

matters set forth herein and constitutes die entire agreement between the Department and

Utilities Services of South Carolina, Inc. with respect to the resolution and settlement of the

Matters set forth herein. The parties arc not relying upon any representations, promises,

tulderstandings, or agreenlents except as expressly set forth within this Order.

IT IS FURTHER ORDERED AND AGREED that failure to comply with any provisions of

this Order shall be grounds for further enforcement action pursuant w. the State Safe Drinking

Water.AGt,S.C. Code Ann. § 44-55-80(A) (Rev. 2002), 'to include due assessment of addi5oml

civil penalties,

[SignaturePage Follows]

5

1



. 9

»

I
' 4

r

41

FGR THE SOUTH CAROLINA 1>E1>A1z1'1v1EnT
OF HEALTH AND ENV1;RONMEN'rAL  CONTROL

9 Date:
Robertw. King, .Ir;,r.E.
Deputy Cunmuuissioner
EnvironmeNtal Quality Control

,.&/L..
4/

Date: 96//4?/06
Alton C. :Boozer
Chief, Bureau of Water

•

@~07'&é'>
Douglas B .
Water Enforcement Division
Bureau ofWater

¢ H xr or

Date:

. 44.1.1
EC Legal Counsel

Date: Q:<,<< /5, 510206,
Q

I CONSENT:

Bruce Haas, Regional Director
Utilities Services of South Carolina, Inc.

Date:

6
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THE STATE OF SOUTH CAROLINA BEFORE THE DEPARTMENT
OF HEALTH AND ENVIRGNMENTAL CONTROL

IN RE: UTILITIES SERVICES OF SOUTH CAROLINA, INC.
PURDY SHORES

SYSTEM NUMBER 0150014
ABBEVILLE COUNTY

CONSENT ORDER
06-225-Dw

Utilities Services Of South Carolina, Inc. (Respondent) owns and is responsible for the

proper operation and maintenance of public water system (PWS) No. 0150014 that supplies

water to the customers of Purdy Shores located in Abbeville County, South Carolina.

South Carolina Department of Health and Environmental Control (Department) records

reveal that the Respondent's PWS No. 0150014 sample results produced running annual

averages (RAA) that exceeded the maximum contaminant level (MCL) for combined Radium

226/228 and Gross Alpha particle activ ity during the compliance periods of July 2004 - June

2005> October 2004 .- September 2005 and January 2005 - December 2005.

IN THE INTEREST OF RESOLVING THIS MATTER without delay and expense of

litigaticm, the Rcspcmdcnt agrees to the entry of this Consent Order, but neither agrees nor

disagrees with the Findings of Fact and Conclusions o f Law; and therefore, agrees that this Order

shall be deemed an admission of fact and law only as necessary for enforcement of this~Order by

the Department or subsequent actions relating to the Respondent by the Department.

FINDINGS OF FACT

Utilities Services of South Carolina, Inc. (Respondent) owns and is responsible for the

proper operation and maintenance of public water system (PWS) No. 0150014 that
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2.

RAA results for Gross Alpha particle activity for Well Two (2) (G01117) and Well Three

consecutive quarterly samples.

Compliance for Gross Alpha particle activity is based. upon the RAA result for four (4)

particle activity. The MCL for Gross Alpha particle activity is fifteen (15) pct/L.

The Respondent's PWS is required to be monitored on a quarterly basis for Gross Alpha

Monitoring Period (G01118)
July - September 2-004
October - December 2004
January - March 2005
April - June 2005
July - September 2005
October - December 2005

Monitoring Period (_G01117)
July - September 2004
October - December 2004
January - March' 2005
April - June 2005
July September 2005
October - December 2005

2005 as indicated below:

July 2004 .... June 2005, October 2004 - September 2005, and January 2005 ._ December

(G01117) and Well Three (3) (G01118) exceeded the MCL for the compliance periods of

violations when the RAA results for combined Radium 226/228 for Well Two (2)

result tr bur (4) consecutive quarterly samples.

(pCt/L). Compliance for the combined Radium 226/ 228 MCL is based upon the RAA

Radian 226/228.

The Respondent's

Carolina.

supplies water to the customers of Purdy Shores located in Abbeville County, South

PWS

The MCL for combined Radium 226/228 is Eve (5) picocuries/Liter

is required

The referenced PWS

8.7 poi/L
7.5 poi/L
11.7 poi/L
8.1 poi/L

Results

16.4 poi/L
15.2 pct/L
18.3 pci!L
218 poi/L

Results

to be monitored

2

RAA

experienced violations

The referenced PWS experienced

OU

. 16 poi/L
.1'7 poi/L
18 poi/L

Mn.>»»¢|u¢¢>»n¢~<»-nxnn 4

8 pct/L
9 poi/L
9 pct/L

a quarterly basis for combined

m weuw. wom
*l*<><".4e§¢\<s4ni

when the

snaawnv
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a

5.

4.

particle activity during the January 2005 - December 2005 compliance period indicated

above,

0150014 for exceedances of the MCL for combined Radium 226/228 and Gross Alpha

On

for combined Radium .226/228 and Gross Alpha particle activity.

for the July 2.004 - June 2005, and October 2.004 - September 2005 MCL exceedances

On May 9, 2006, the Respondent submitted a copy of the public Notice to the Department

and submit a copy of the public notice to the Department.

Respondent that it must issue public notice to its customers as a result of the violadohs

September 2005 compliance periods indicated above.

Gross Alpha panicle activ ity during the July 2004 -- .Tune 2005, and October 2004

for PWS No. 0150014 for exceedances of the MCL for combined Radium 226/228 and

On April 6, 2006, the Depamnent issued Notices of Violation (NOV) to the Respondent

Monitoring Period (G01118)
July -.. September 2004
October .. December 2004
January - March 2005
April - June 2005
July - September 2005
October - December 2005

Monitoring Period (G01117)
July - September 2004
October - December 2004
January .... March 2005
April -- June 2005
July - September 2005
October -.. December 2005

October 2004 - September 2005, and January 2005 -» December 2005 as indicated below:

(3) (G0118) exceeded the MCL for the compliance periods of July 2004 ._ June 2005,

May 22,

The NOV informed the Respondent that it must issue public notice to its

2006, the Department issued

13.3 Pci/L
30,2 poi/L
13.6 poi/L
13.2 poi/L

Results

21.9 poi/L
19.5 poi/L
39.9 poi/L
23.8 poi/L

Results

q
.8

an NOV to the

RAA

RAA

,

22 pct/L
19 poi/L
18 pct/L

21 poi/L
27 PCt/L
26 pct/L

Respondent

The NOV informed the

for PXVS No.
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3.

2.

Drinking Water Act, S.C. Code Ann, §§ 44-55- to 44-55-120 (2002), reaches the following

Conclusions of Law:

1

8.

7.

person violating the Act.

The State Safe Drilrddng Water Act,S.C. Code Ann, §44-55-90(B) (2002), provides for a

civil penalty not to exceed five thousand dollars ($5,000.00) a day per violation for any

September 2005, and January 2005 - December 2005 compliance periods.

Ann. Rags. 61-58.5(H)(3) (Supp. 2005), in that PWS No. 0150014 exceeded mc MCL for

Gross Alpha particle activity during the July 2004 - June 2005, October 2004

The Respondent violated the

2005,

combined Radium 226/228 during the July 2004

¢\nn.

The Respondent violated the State Pnlmarv DrinkingWater Regulations, 24A S.C.

Based upon the above Findings. of Fact, the Department, pursuant to the State Safe

Respondent. The possibility of a Consent Order was discussed.

On August 1, 2006, Department staff held an enforcement conference with the

226/228 and Gross Alpha panicle activity.

notice for the January 2005 ... December 2005 MCL exceedances for combined Radium

Department.

On June 1.6, 2006,the Respondent submitted to the Department a copy of the public

customers as a result of the violations and submit a copy ofthepublic notice issued to the

Rags.

and January 2005

61-58.5(H)(2) (supp. 2005),

December 2005 compliance periods.

CONCLUSIONS OF LAW

State Primarv Drinldng Water Regulations,24A S.C.

4

in that PWS No. 0150014 exceeded the MCL for

IO

June 2005, October 2004

5 M (
»nm' a~¢4.a»zn»au¢¢¢

September

Code

Code

I



Respondent shall

the State Safe Drinldxlz Water Act, S.C. Code Amt. §§ 44-55-10 to 44-55-120 (2002), that the

now, THEREFORE, IT IS ORDERED, CONSENTED TO AND AGREED, pursuant to

writing which option listed below the Respondent has selectedto implement

Within thirty (30) days of die execution date of this Order, submit to the Department in

with applicable State and Federal laws and .regulations

Henceforth, operate and maintain the Purdy Shores PWS No. 0150014 in accords

B. Within thirty (30) days of the execution date of this Order, submit to the

A. Within thirty (30) days of the execution dale c>f this Order, submit to the

new public supply well for the connection to Purdy Shores PWS No. 0150014

Department for review and approval

Arm. Rags. 61-58.1 (Supp. 2005). The submittal package shall also include a

completed application for a penni to construct

specifications per the State Primarv Drinldng Water Regmdadons,24A S.C. Code

Alpha particle removal treatment system for the Purdy Shores PWS No. 0150014

shall include in detail, the plans, basis for.design (including calculations) and

submittal package for the installation of the proposed Radium 226/228 and Gross

schedule, upon Department approval, shall be incorporated into and become an

enforceable part of this Order. In accordance with the approved schedule, the

the Radium 226/228 and Gross Alpha particle removal treatment system. The

Department for review and approval a proposed schedule for the installation of

Option B

Option A

a submittal package fan'the installation of a



available to the Department by reason of the Respondent's faihrpe to comply with the

penalties set forth above shall be in addition to any other remedies or sanctions which may be

Environmental Control within thirty (30) days of notification

due under this paragraph

The Depanmenfs determination that a requirement has not been met shall be final. All penalties

Department. Such penalties shall be due and payable upon' written notice to the Respondent.

pursuant to this Consent Order, .including..any implementation schedule approved by the

thousand eight hundred dollars ($6,800.00) should it fai l to comply with any requirement

THE PARTIES FURTHER STIPULATE that the Respondent shall pay a civil penalty of six

3.

operate from the Department.

Environmental Quality Control office at (864) 223-0333 to obtain Tina! approval to

PWS No. 0l50014, schedule an inspection with the Department's Region I Greenwood

Within .fifteen (15) days of completion of irnplemcnting item A or B for the Purdy Shores

follow-up well, complete construction.

receiving water quality

follow-up

construct a test well, complete well construction. Within fouxty-Eve (45) days of

permit to construct. Within thirty (30) days of the issuance of the permit to

2005). The submittal package shall also include a complete application for a

Primarv Drinking Water Remllations, 24A S.C. Code Ann. Rags. 61~58.1 (Supp.

plans, basis for design (including calculations), and specifications per State.

existing distribution system.

shall be made payable

well. Within

test f irm

(30) days

6

The submittal package shall include in detail the

to the South Carolina Department of Health and

the test

of the issuance of

well,

by the Department. The stipulated

apply

the

for

penrdt

a Permit

to construct the

to construct a

a\ K

we
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penalties.

Water Act, S.C. Code Ann. § 44-55-80(A) (2002), to include the assessment of additional civil

this Order shall be grounds for further enforcement action pursuant to the State Safe Drinldnfz

IT IS FURTHER ORDERED AND AGREED that failure to comply with any provisions of

matters set forth herein.

understandings, or agreements except as expressly set forth within this Order.

Utilities Services. of South Carolina, Inc. with respect to the resolution and settlement of the

matters set forth herein and constitutes the entire agreement between the Department and

Services

IT IS

to include the Order number and shall be addressed as follows:

PURSUANT TO THIS ORDER, communications regarding this Order and its requirements are

been met shall be final.

requirements of this Order.

FURTHER ORDERED AND

» ~ , 1

of Soudl

Tyro Cunningham
Bureau of .Water-Enforcement Division
S.C. Department ofHealth and Environmental Control
2600 Bull Street
Columbia, S.C. 29201

Carolina,

The panties are not relying upon any representations, promises,

Inc.

The Departmcut's determination that the requirements have not

»...,.*~.~¢¢.

's liability

AGREED

to the

7

that this Consent Order

Depalfment for civil sanctions arising

governs only Utilities

from

J

9
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IQ* Alton C. l8ooze¥\
Chief, Bureau of Water

__ 8»<=¢- J 9€4=»~»¢»/
Bruce Haas, Regional Director
Utilities Services of South Carolina, Ire.

Douglas l P..ylfirectox
Water Enforcement Division
Bureau of Water

I CONSENT:

Irv-rut
DHEC gal Counsé{9 `

R0beriw. King, Jr., p.E. '
Deputy Commissioner
Environmental Quality Control

fzwwavf ... ,

FOR THE SOUTH CAROLINA PEPARTMENT
OF HEALTH AND ENVIRQNMENTAL CONTROL

8

Date:

Date:

Date:

Date:

Date:
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THE STATE OF SOUTH CAROLINA BEFORE THE DEPARTMENT OF HEALTH
AND ENVIRONMENTAL CONTROL

IN RE: UTILITIES SERVICES OF SOUTH CAROLINA, INC.
BARNEY RHETT SUBDIVISION

PUBLIC WATER SYSTEM (4650018)
YORK COUNTY

CONSENT ORDER
05-149-Dw

Utilities Services of South Carolina, Inc. (Respondent) owns and is responsible for the

proper operation and maintenance of the public water system(PWS) that serves t}1c residents of

Barney Rhett Subdivision, located in York County, South Carolina.

A review of the Respondexlt's Ada by South Carolina DwaMnent of Heb and.

Environmental Control (DepartMent) staff revealed that the Respondent failed tO properly

operate and maintain the Barney Rhett Subdivision PWS.

IN THE INTEREST OF RESOLVING TransMATTER without delay and ¢1{P¢l°lS€ of

litigation, the Respondent agrees to the entry of this Consent Order, but neither agrees nor

disagrees with the Findings ofFar:t and Conclusions of Law; and thelreforc, agrees that this Order

shall be deemed an admission of fact and law only as necessary for enforoemént of this Order by

the Depaliinent or subsequent actions relating to the Respondent by the Department.

FINDINGS OF FACT

1. Utilities Services of South Carolina, Inc. (Respondent) owns and is responsible for the

proper operation and maintenance of the public water system (PWS) that serves the

residents of Bamby Rhett Subdivision, located in York County, South Carolina

1



The Barney Rhett Subdivision PWS consists of a single groundwater well, a Water

disnibudon system, and forty-four (44) taps which serve a population of one humored

thirteen (113)

On October 1, 2002, the Respondent legally assumed Qwnership and responsibility for the

Barney Rhett Subdivision PWS

On September 14, 2004, the Department conducted a sanitary survey of the Barney Rhett

SubdivisionPWS, which raculted in an overall "Unsatisfactory3' rating. The following

areaswere rated as "Unsatisfactory

A. Protection firm. Contamination: do pad around the well is cracked and must be

replaced

B. Storage Maintenance: the water storage truNk is in poor condition and must be

evaluated and up-graded

On April 25, 2005, the Depaliment conducted a sanitary survey of the Barney Rhett

Subdivision PWS, which resulted in an overall "Unsatisfactory" rating. The follovidng

areas were rated as"Unsatisflactory

A. Protection from Contamination.: the pad around the well is cracked and must be

replaced, and there is a hole in the Side of the casing, which must be repaired

B. .Storage Maintenance: the water storage taulzk is 'm poor condition 'and must be

evaluated and up-graded

On June 16, 2005, Department staff hcld an enforcement conference with Bruce Haas, the

regional director for Utilities Services of South Carolina, Inc., to discuss the violations

Bruce Haas stated thathe is in the process of obtaining a contract with the City of Rock

Hill for the purchase of bulk warm sczvice for both the Barney Rhett Subdivision and the



Hickory Hills Subdivision. The Hickory Hills Subdivision PWS (4650025) is currently

interconnected tn if he City of Rock Hill via an emergency connection. The possibility of

a Consent Order was discussed.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the Department, pursuant to the State Safe Drinking

Water Act, S.C. Code AJJ11. §§ 44-55-10 to 120 (2002), reaches the following Conclusions of

Law:

1. The Respondent violated the State Primarv Drii11dnr:~ Water RegulatioNs 24A S.C. Code

Ann, Rags. 61-58.77B) (supp. 2004), in that it failed to properly operate and maintain the

Barney Rhett Subdivision PWS.

2. The State Safe Dinking Water Act, S.C. Code Ann. §44»-55-90(B) (2002), provides for a

civil penalty not to .exceed five thousand dollars ($5,000.00) a day per violation for any

person violating the Act.

NOW, THEREFORE, IT IS ORDERED, CONSENTED TO ANI) AGREED, pursuant to

the State Safe Driuldng Water Act, S.C. Code Arm. §§ 44-55-10 to 120 (2002), that the

Respondent shalll

1. Henceforth, operate and maintain the Barney Rhett PWS accordance with applicable

state and federal laws and regulations.

2. ,By October 1, 2005, obtain from the City of Rock Hill, docmnentation of its willingness

to provide bulk water service for both the Barney Rhett Subdivision and Hickory Hills

Subdivision; and by October 15, 2005 submit an application to the Public Service

Commission (PSC) for approval of interconnections of the PWSs serving these

subdivisions with the PWS of the City of Rock Hill.

in



3. Within thirty (30) days of the PSC's final approval of the interconnections for bulk water

service, submit to 'the Department for review and approval a submittal package for (a)the

connection of the Barney Rhett Subdivision. PWS to the City of Rock Hill PWS and (b),

i f necessary, for the permanent connection o f the Hickory Hills Subdivision PWS to the

City of Rock Hill PWS. The submittal packages shall include in De , the plans, basis

for design (including calculatioNs) and specifications per State Piillucwav Dmilnking Water

Regulations, 24A S.C. Code Ann. Rags. 61-58.1 (Supp. 2004). The submittal packages

shall aLsodllclude a completed application for a Permit to construct.

4. Within thirty (30) days of the issuance of the permits to construct, complete the

connections of 'both the Barney Rhett Subdivision PWS and Hickory Hills Subdivision

PWS to the City of Rock Hill PWS, and schedule an inspection with the Departnlent's
s

Region 3 Lancaster Environmental Quality Control District office at (803) 285-7461 to

obtain Final approval to operate firm die Department.

5. Within ninety (90) days of the completion of the connections to the City of Rock Hill

PWS, have a South Carolina certified well driller properly abandon the existing wells at

the Barney Rhett Subdivision PWS and Hickory Hills Subdivision PWS; submit well

close-out logs (Form 1903) to the Department; and, contact the Department's Region 3

Lancaster Environmental Quality Gontrol District office at (803) 285-7461 to verify

prop Er abandonment.

THE PARTIES FURTHER STIPULATE that the Respondent shall pay a civil penalty of two

thousand vivO hundred f ifty dollars ($2,550.00) should it fail to comply with any requirement

pursuant to this Consent Order, .including any implementation schedule approved by the

Department. Such penalties shall be due and payable upon. written notice to the Respondent.

4



The Department's deienninaiion that a requirement has been missed shall be final. All penalties

due under this paragraph shall be made payable to the South Carolina Department of Health and

BnvinomnuemtalControl within tibiurty (30) days of notiication by the Department. The stipulated

penalties set forth above shall Hein addition to any other remedies or sanctioNs which may be

available to the Department by reason of the Respondent's failure to comply with the

requirements of ts Order. The Depacrtment's determination that the requirements have not

been met shall be ft

PURSUANT 0RDER,=¢:0mmunications regandilnlgthis Otdcrhnd its 1equimmcnts are

to include the Order number and shall be addressed as follows

Init Scliraa
Bureau of Water-Enforcement Division
S.C. Department off-Iealth and Environmental Control
2600 Bull Street
Columbia. SC. 29201

IT IS FURTHER ORDERED AND AGREED that this Consent Order governs only Utilities

Service of South Carolina, Inc.'s liability to the Department for civil sanctions arising ii'cim thee

matters set forth herein and constitutes the entire agreement between the Department and

Utilities ServiceS of South Carolina, Inks. with respect to the resolutioll and settlement of.the

matters set forth herein. The parties are not relying upon any representations, promises

understandings, or agreements exécpt as exp'ressly.set forth this Greer

IT IS FURTHER ORDERED AND AGREED that failure to comply with any provision of this

Order shall be grounds for further enforcement action pursuant to the State Safe DrinldnfzWater

Act, S.C. Code Ann. § 44-55-80(A) (2002), to include the assessment of additional civil

penalties

[Signature Page Follows]



FOR THE SOUTH CAROLINA DEPALRTMENT
OF HEALTH AND ENVIRONMENTAL CONTROL

art W. GB!" _ P.E.
deputy Conmrnisssioner

E n v i r o n m e n t a l  Q u a l i t y  C o n t r o l

Date:

})ate:...

Alton C. Boozer
Chief, Bureau of Water

\

Douglas Kinard PE. Direcor
Water Enforcement Division
Bureau of *Water

Date: /0 .» 745

Date: 7, 9464"
D H Q Q C  L e g a l @ o u n  e l

¢

I/WE CONSENT:

7

'y 8464448.8 J ,
B r u c e  H a a s ,  R e g i o n a l  D i r e c t o r
U t i l i t i es  S erv i ces  o f S o u t h C a r o l i n a ,  I n c .

Date:
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'1. *

THE STATE OF SOUTH CAROLINA .
BEFORE 're :DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL

IN RE* UTILITIES SERVICES OF SOUTH CAROLINA, INC.
FGXWOOD SUBDIVISION

YORK COUNTY

CONSENT ORDER
05-099 _W

Utilities Services of South Carolina, Inc. (Respondent) awns and is responsible for the

proper operation and maintenance of a wastewater treatment facility (WWTF) serving the residents

of Foxwood Subdivision located in York County, South Carolina.

The Respondent violated thePollution Control Act,S.C. Code Ann. §§48- 1- 10et seq.(1987

8: Supp. 2002) and National. Pollutant Discharge Elimination System (NPDES) Peunit SC0027189

in that it exceeded the permitted discharge limits for ammonia-nitrogen (Norn)» biochemical

oxygen demand (BOD), fecal coliform bacteria (FC), phosphorous and total suspended solids(TSS)

as specified in the NPDES permit.

In accordance with approved procedures and based upon discussions with the Respondent's

agents rm August 12, 2003, the parties have agreed to the issuance of this Order to include the

following Findings of Fact and ConcluSions of Law.

IN THE INTEREST OF RESOLVING THIS MATTERwithout delay and expense of

litigation, the Respondent agrees to theentry of this Consent Order, but neither agrees nor disagrees

with the Findings of Fact or the Conclusion of Law, and therefore, agrees that this Order shall be

deemed an admission of fact and law only as necessary for entbrwment of this Order by the

1

in



Department or subsequent actions relating to the Respondent by the Department

FINIHNGS OF FACT

The Respondent owns and fs responsible for the proper operation and maintenance of a

W"WTF serving the residents ofFoxwood Subdivision located at 0.6 miles ezist ofS.C. Road

#674 and 1.4 miles north of S.C. Highway #160 in York County, South Carolina,

South Carolina Department of !-Iealth and Environmental Control (Department) staff issued

N?DBS Pennie SC0027146 to the Respondent, allowing it to discharge treated wastewaler to

Sugar Creek to the Catawba River in accordance with effluent limitations, monitoring

requirements and other conditions set foNt therein

The Respondent exceeded the pennitted discharge limits for BOD dining March and June

2004. The RespondeNt also exceeded the permitted discharge limits for FC during January

and July 2004, and phosphorous during March, June, July and August 2004. The

Respondent reported these violations on Discharge Monitor°ng Reports (DMR.s) submitted to

the Department

On March 18, 2004, .Department Enforcement staff issued a NOtice of Violation (NOV) to

the Respondent as .a result of oblations of the permitted discharge limit for FC in January

2004. Since Bruce Haas, Regional Director for the Respondent commented on the DMR for

January 2004 that the sample collected on January 6, 2004, to be analyzed for FC had

chlorine in it when collected, and.that the two (2) subsequent samples were well within

limits, no response was required by the Department

On June 30, 2004, Department Enforcement staftissued aNOn to the Respondent as a result

ofviolations of the permitted discharge limits for BOD and phosphorous during March 2004



and phosphorousduring May 2004. Since Mr. Haas aXtributod the violations inMarch 2004

to hisser flows and lower water temperature due to eighteen inches (18") of snow, and the

May 2004 violation to the W . not being designed to reduce phosphorous,.no response

was required by do Department

On October 14, 2004, Department Enforcement staffheld an Enforcement Conference with

Mr. Haas and the Respondent's attorney, Mr. John I-Ioefer. Mr. Haas indicated that- the

WWTF was not designed to Elset the current phosphorous limits. Mr. Haas stated that the

Respondent needs to know if any of the other permit limits will change before malting final

plans to upgrade the WWTF, the Respondent will have to delay the upgrade and! it receives

awasteload allocation 8-om the Department. Mr. Haas attributed the July 2004 FC violation

to improper sampling by one of the Respondent's operators. The Parties discussed the

issuance of a Consent Order containing a civil penalty

CONCLUSIONS OF LAW

Basedupon 'do above Findings of Fact, the Department reaches the following Conclusions of

The Respondent violated the Pollution Control Act, S.C. Code Ann.§48~1-110 (d) (Supp

2004), and Water Pollution Control Permits, 24 S.C. Code Ann. Rags. 61-9.122.41(a}(1 )

(Supp. 2004), in that it exceeded the permitted discharge limits for BOD, FC and

phosphorous as specified in Part I.A.1 of the NPDES the permit

ThePo11ution.ContrQl Act, S.C. Code Ann. §48-1 -330 (1987), provides for a civil penalty

not to exceed ten thousand dollars ($10,000.00) per day ofviolation for any person violating

the Act or any rule, regulation, penni, permit condition, final determination. or Order of the



Department

now, THEREFORE, IT Is ORDERED, CONSENTED TO AND AGREED, pursuant tO the

Pollution .Control Act, S.C. Code Ann. § 48-1-50 (1987) and § 48-l~100 (Supp. 2004), that the

Respondent shall

Henceforth, comply with all pennittin8 and operating requirements in accordance with State

and Federal regulations

Within ninety (90) days of the execution date o f this Order, submit to the Department three

(3) copies .of preliminary engineering report (PBR) With a schedule ofimplaneamtation. The

PER shall be administratively and technically complete as required by applicable regulzitions

and prepared 'm accordance withStandards for Wastewater Facilities Construction, S.C.

Code Rags. 61467 (Supp. 2004). The schedule, upon Department approval, shall be

incorporated into and become an enforceable part of this Order. Completion of construction

per the schedule shall also become an enforceable pan of this Order.

3. Within thirty (30) days of the execution date of this Order, pay to the Department a civil

penalty in the amount of eight thousand four hundred dollars ($8,400.00).

THEREFORE IT IS FURTHER ORDERED AND AGREED that if any event occurs

which causes or may cause delay in meeting any of the above scheduled dates for completion of

any specified activity, the Respondent shall notii§/ the Department in writing at least one (1) week

beforethe scheduled date, describing in detail the anticipated length of the delay, the precise cause or

causes of delay, if ascertainable, the measures taken or to be taken to prevent or minimize the delay,

and the timetable by which those measures will be implemented,

The Department shall provide written notice as soon as practicable that a specified extension

4
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of time has been granted or that no extension has been granted. An extension Shall be granted for

any scheduled activity delayedby an event of force majeure, which shall mean any event arising

80m causes beyond the control of the Respondent that causes a delay in or prevents the performance

of any of the conditions under this Consent Order including, but not limiter! to: a) acts of God, fire,

war, insurrection, civil disturbance, explosion; b) adverse weather condition that could not be

reasonably anticipated causing unusual delay in transportation and/or yield work activities; c)

restraint by <>ourtorder or order of public authority, d) inability to obtain, after exercise of

reasonable diligence and timely. submittal of all applicable applications, any necessary

authorizations, approvals, permits, or licenses due to action or inaction ofauy governmental agency

or authority, and e) delayscaused by compliance wide applicable statutes or regulations governing

contracting, procurement or acquisition procedures, despite the exercise of reasonable diligence by

the Respondent.

Events whichare not force majeure include byexample,but are not limited to, unanticipated

or increased costs ofperfonnance, changed economic circum stances, normal precipitation events, or

any persoxl's failure to exercise due diligence in obtaining governmental permits or hxlfilling

contractual duties. Such determination will be made in the sole discretion of the Department. Any

extension shall be incorporated by reference as an enforceable part of this Consent Order and

thereafter be referred to as an attachment to the Consent Order.

PURSUANT TO T HIS ORDER, all communication regarding this Order and its requirements,

shall be addressed as follows:

Tom J. Richmond
SCDHEC - Bureau of Water
2600 Bull Street
Columbia, S.C. 29201

5
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THE RESPONDENT SHALL CONFIRM in writing the completion of Order requirements to the

above address witlsin five (5) days of completion. Taw Order number shouldbc included on dl

checks remitted as payment of the civil penalty.

IT IS FURTHER ORDERED AND AGREED that failure to comply with any provision of this

Owdear shall be grownmds for lizniher enforcement action pursuant to thePollution Control Act.S.C.

Code Am1.§48-1-330 (1987), to include the assessment of additional civil penalties.

IT IS FURTHER ORDERED AND AGREED that this Consent Order governs only Utilities

Services of South Carolina, Inc.'s liability to the Department for civil sanctions arising Iirom the

matters set forth herein and constitutes the entire agreement between the Depaxtunent andUtilities

Services of South Carolina, Inc. with respect to the resolution and settlement of the matters set forth

herein. The parties are not relying upon any representations, promises, understandings, or

agrlcemnents except as expressly set forth in this Order.

[Signature page follows]

6
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FOR THE SOUTH CAROLINA DEPARTMENT
OF HEALTH AND ENVIRONMENTAL CONTROL

DATE :
' 8a1Ser¢ w. m44r., p.E.,
.Deputy Commissioner
Environmental Quality Control

/'
7/2 / /m'

Ron CQBoozer
Bureau Chief
Bureau of Water

DATE: 7 / / 8 5 / 0 5

1

»I I Q*
Douglas ]{)Kinard, P.E., Director
Water E'}8,?3°m===* Division
Bureau o tar

DATE :

DATE o
infant legal Counsel

9'1f/af
I I

WE CONSENT:

UTILITES SERVICES OF SOUTH CAROLINA, INC.

DATE :
BrUce Haas
Regional Director

7
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THE STATE OF SOUTH CAROLINA
BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL

CAROLINA WATER SERVICE. INC
GLENN VILLAGE II SUBDIVISION

SYSTEM NUMBER 3250058
LEX11VGTON COUNTY

CONSENT ORDER
05-094-DW

Carolina Water Service, Inc. (Respondent) owns and is responsible for the proper

operation and maintenance of the public water system (PWS) that supplies water to the residents

of the Glenn Village II Subdivision, located in Lexington County, South Carolina

South Carolina Department of Health and Environmental Control (Department) records

reveal drat the combined Radium 226 and 228 sample results for the Respondent's PWS

produced running annual averages (RAA) that exceeded the maximum contaminant level (MCL)

for coMbinedkadiuxn 226 and 228 during the compliance periods of July 2003 - June 2004

October 2003 - September 2004, and January 2004 - December 2004

In accordance with approved procedures, the parties have agreed to the issuance of this

Order to include the following Findings ofPact and Conclusions ofLaw

IN THE INTEREST OF RESOLVING THIS MATTER without delay and expense of

litigation, the Respondent agrees to the entry of this Consent Order, but neither agrees nor

disagrees with the Findings of Fact and Conclusions of Law; and therefore, agrees that this Order

shall be deemed an admission of fact and law only as necessary for enforcement of this Order by

the Department or subsequent actions relating to the Respondent by the Department



FINDINGS OF .FACT

1. Carolina Water Service, Inc. (Respondent) owns and is responsible for the proper

operation and maintenance of the public water system (PWS) that supplies 'water to the

residents of the.G1ezm Village II Subdivision, located in Lexington County, South

Carolina

2, The Respondents PWS consists of two (2) wells and. a water distn'bution system that

services one .hundred ninety-six (196) taps and a primary population of sixhundred (600)

residents.

3. The Respondent's PWS is required to be monitored on a quarterly basis for combined

Radium 226 and 228. The MCL for combined Radium 226 and 228 is five (5)

picocuries/Liter (pCt/L). Compliance for the MCL for combined Radium226 and228 is

based upon the RAA result for four (4) consecutive quarterly samples. The referenced

PWS experienced violations when the RAN results t`or combined Radium 226 and 228

exceeded the MCL for the compliance periods of July 2003 - June 2004, October 2003 .-.

September 2004, and January 2004 -. December 2004 as indicated below:

Compliance Period
July - September 2003
October - December 2003
January - March 2004
April - June 2004
July - September 2004
October - December 2004

RAAResults
5.6 poi/L
2.6 poi/L
11,0 poi/L
6.4 poi/L
7.4 poi/L
9.7 pct/L

6 poi/L
7 poi/L
9 pCVL

On July 7, 2004, October 5, 2004, and December 29, 2004, Notices of Violation (NOV)

were issued to the Respondent for the referenced PWS for exceedances of the MCL for

4.

combined Radium 226 and 228 during the compliance periods indicated above.

2



On April 14, 2005, Department staff held an enforcement conference with the

Respondent to discuss the above~referenced violations. The parties discussed possible

remedies and the issuance of a Consent Order.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the Department, pursuant to the State Safe

Drinking Water Act, S.C. Code Ann. §§ 44-55~10 to .120 (2002), reaches the following

Conclusions of Law:

1. The Respondent has violated the State Primarv Drinldmg Water Regulations, 24A.S.C.

Code A:un.. Rags. 61-58.5(H) (Supp, 2004), in that the referenced PWS eXceeded the

MCL for combined Radium 226 and 228 during the compliance periods bf July'2003

June 2004, October 2003 ... September 2004, and January 2004 - December 2004.

The State Safe_D1Ti1lkin£ Water Act,S.C. Code Ann. § 44-55-90(B)(l) (2002), provides

for a civil penalty not to exceed five thousand dollars ($5,000.00) a day per violation for

any person violating the Act.

now, THEREFORE, IT IS ORDERED, CONSENTED TO AND AGREED, pursuant to

the State Safe Drinking; Water Act, S.C. Code Ann. §§ 4-4-55-10 to 120 (2002), that the

Respondent shall:

Henceforth, operate and maintain the Glenn Village H PWS accordance with

applicable State and Federal laws and regulations.

2. By September 15, 2005, submit to the Department a corrective action plan (CAP)

detailing the procedures and a proposed schedule for addressing the referenced PWS's

violations. This CAP will be reviewed by the Department, and upon approval, the CAP

and schedule shall be incorporated into and become an enforceable part of this Order.

1.

2.

5.

3
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PURSUANT TO THISORDER, communications regarding thisOrder and its requirements are

to izlciude the Order number and shall be addressed as follows

Jennifer Kellen
S.C. Depaxltmnent of Health and Environmental Control
Bureau of Water
Drinldaug Water Enforcement Section
2600 Bull Street
Columbia. SC 2920 I

THE PARTIES FURTHER STIPULATE that the Respondent shall pay a civil penalty of

three thousand four hundred dollars ($3,400.00) should it fail Bo comply with any requirement

established pursuant to this Consent Order, including any implementation schedule approved by

die Department. Such penalties shall be due and payable upon written notice to the Respondent

The Dep2xrt1rnent's determination that a schedule has been missed shall be final; All penalties due

under this paragraph shall be made payable co the South Carolina Department of Health and

Environmental Control within thirty (30) days of notification by the Department. The stipulated

penalties set forth above shall be in addition to any other remedies or sanctions which may be

available to the Department by reason of the Respondellt's failure to comply with the

requirements of this Order. The Departmelnt's determination that the requirements have not been

met shall be final

IT IS FURTHER ORDERED AND AGREED that this Consent Order governs only Carolina

Water Sem'ce, Inc.'s liability to the Department for civil sanctions arising from the matters set

forth herein and constitutes the entire agreement between the Department and Carolina Water

Service, Inc. with respect to the resolution and settlement of the matters set forth herein. The

parties are not relying upon any representations, promises, understandings or agreements except

as expressly set forth within this Order

IT IS FURTHER ORDERED AND AGREED that failure to comply with the terms of this

Order shall be deemed a violation of the State Safe Drinking Water Act, S.C. Code Ann.. § 44

4
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55~80(A) (2002), and may subject the Respondent to iizrther enforcement actions to include the

assessment of additional civil penalties.

FOR THE SOUTH CAROLINA DEPARTMENT
OFHEALTH AND ENVMONM:BNTAL CONTROL

Date:

1/

/ »
a w. Kiung,99,"i>.E.

'pity Commissioner
Environmental Quality Control

Alt8 ozer
Bureau Chief
Bureau of Water

Date: '"7//3/0§

Date: *7//z/05
Douglas B.d§2 nar3;P.E.,Drector
Water Enforcement Division
Bureau atWater

" ,s f* /TO J'l» f
DHTEC Lego{§ounseI \ J

D ?/£4/05

Ifvvn CGNSENT:

Bruce Haas, Regional Director
Carolina Water Service, Inc.

Date: 7/'~z/95"
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THE STATE OF SOUTH CAROLINA
BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL

IN RE: UNITED UTILITY COMPANY, INC.
BRIARCREEK SUBDIVISION 1 WWTF

CHEROKEE COUNTY

CONSENT ORDER
04-180-W

E

;
i
4
3
e

United Utility Company, Inc. (Respondent) owns and is responsible for the proper operation

*

i
I
Iand maintenance of a wastewater treatment facility (WWTF) serving the Briarcreek Subdivision

located in Cherokee County, South Carolina.
i

The Respondent violated thePollution Control Act,S.C. Code Ann, §§48-1- 10 et s . (1987

& Supp. 2003), and National Pollutant Discharge Elimination System (NPDES) Permit SC0023736

in. that it failed .to..comply with the permitted discharge limits for ammonia-nitrogen (NH3-N), as i
I

required by its NPDES Permit.
4

In accordance with approved procedures and based upon discussions with the Respondent's

agents oz July 13, 2004, the parties have agreed to the .issuance of this Order to include the following EI

Findings of Fact and Conclusions fLaw.

i

8
I

FINDINGS OF FACT

1. The Respondent owns and is responsible for the proper operation and maintenance of a

WWTF serving the Briarcreek Subdivision located inCherokee County, South Carolina.

South Carolina Department off-Ieahh and Environmental Control (Department) staff issue

NPDES Pennie SC0023736 to the Respondent authorizing the discharge of treated

2.

1

i

i



wastewater into~Spencers Branch to Gilkey Creek to Thicketty Creek to the Broad River in

accordance Mth the affluent limitations, monitoring requirements and other conditions set

forth therein.

The Respondent reported violations of the permitted discharge limits for Ni-I3~n on discharge

monitoring reports (DMRS) submitted to the Department for the September 2063 and

February 2004 monitoring periocls.

On October 31, 2003, Department staff. issued a Notice of Violation to the Respondent for

violations of the permitted discharge limits for NH;-N during September 2003. The

Respondent's agent included comments on the September 2003 DMR, attributing the NH;-N

violation to a blockage in the Return Activated Sludge (RAS) line.

The Rcspondcnfs agent included comments on the February 2004 DMR, attributing the

NI-I3-N violation topossible laboratory error, as the on-site field NH;-N test kit did not detect

ammonia, and there were no operational problems at the WWTF. The Respondent's agent

collected eight (8) additional NH;-N samples during February 2004, all of which reflected

NH;-N levels of less than one milligram per liter (1 mg/L).

Department staffheld an enforcement conference with agents for the Respondent on July 13,

2004, to discuss the above-cited violations. During the con Terence, the Respondent's agents

stated that the first NH;-N violation was caused by blockage in the RAS line. Once the

blockage was cleared, NH;-N levels returned to compliance. The second NH;-N violation

was thought to be a lab error, but the contract lab did not have enough sample to re-analyze

both total nitrogen and NH;-N to conflml the Res*pondent's suspicions. The Respondent's

operator coileeled eight (8) additional samples during that month, and. all additional samples

2

6.

5.

4.

3.



reflected NH3~N levels less than one milligram per liter (1 .0 mg/L). The Respondents agent

provided copies of the laboratory data verifying the results of the additional NI-I3-N testing.

The parties discussed the issuance of a Consent Order containing possible civil penalties.

CONCLUSIONS OF LAW

Based upon the above .Findings of Fact, the Department reaches the following Conclusions of

1, The Respondent violated thePollution Control A_9_!, S.C. Code Ann. §48~1-110 (d) (Supp,

2003), and Water Pollution Control Permits,24 S.C. Code Ann. Rags. 61 -9. 122.41(a) (Supp.

2003), in that it failed to comply with the permitted discharger limits for NH3~N, as required

by NPDES Permit SC0023736.

2. ThePollution Control Act, S.C. Code Ann. §48-1-330 (1987), provides for a civil penalty

not to exceed ten thousand dollars (310,000.00) per day of violation for any person violating

. the~Act oran rule, regulation, permit, penni condition, final determination, or Order of the
3

Dcpanment.

NOW, THEREFORE, IT IS ORDERED, CONSENTED TO AND AGREED, pursuant to the

Poliudon Control Act, S.C. Code Ann. § 48-1-50 (1987), and § 48-1-100 (Supp. 2003), that the

Respondent shall:

1 ¢ Henceforth, operate and maintain the WWTF in accordance with the NPDES Permit and

Department regulations and guidelines.

Within thirty (30) days of the execution date of this Order, submit to the Department a

corrective action plan (CAP) addressing compliance with NI-I3-N limits. The CAP shall

include an implementation schedule which upon Department approval shall be incorporated

Law:

2.

3



into and become an enforceable part of this Order.

Within thirty (30) days of the execution date of this Order, pay to the Department a civil

penalty in the amount of three thousand dollars (S3,0()0.00).

PURSUANT TO THIS ORDER,communications regarding this Order and its requirements, shall

be addressed as follows:

Heather L. Beard
Water Enforcement Division
South Carolina Deptment of Health and Emdronrnental Control
2600 Bull Street
Columbia, South Carolina 29201

The Respondent shall confirm, in writing, completion of Order requirements to the above address

within ten (10) days of completion. The Order number should be included on all checks remitted as

payment of the civil penalty.

IT IS FURTHER ORDERED AND AGREED that iffy event occurs which causes or may cause

8 delay iN meetingany of the above scheduled dates for completion of any specified activity, the

Respondent shall notify the Department in writing at least one (1) week before the scheduled date,

describing in cietail the anticipated length of the delay, the precise cause or causes of delay,

asoenainable, the measures taken or tobe taken to prevent or minimize the delay, and the timetable

by which those measures will be implemented .

The Department shall provide written notice as soon as practicable that a specified extension

of time has been granted or that no extension has been granted. An extension shall be granted for

any scheduled activity delayed by an event offoree mqjeure, which shall mean any event arising

from causes beyond the control of the Respondent that causes a delay in or prevents the performance

of any of the conditions under this Consent Order including, but not limited to: a) acts of God, fire,

3.

4
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vat, insurrection, civil disturbance, explosion; b) adverse weather conditions that could not be

reasonably anticipated causing unusual delay in transportation and/or field work activities; c

estracint by court order or order of public authority; d) inability to obtain, after exercise of

reasonable diligence and timely submittal of all applicable applications, any necessary

authorizations, approvals, permits, or licenses due to action or inaction of any governmental agency

)r authority; and e) delays caused by compliance with applicable statutes or regulations governing

contracting, procurement oracquisition procedures, despite the exerciseof reasonable diligence by

he Respondent

Events which are not force anajeure include by example, but are not limited to, unanticipated i

Mr increased costs ofperfommance, changed economic circumstances, normal precipitation events, ox

my person's failure to exercise due diligence in obtaining governmental permits o r fulfiiiing

contractual duties. Such determination will be made in the sole discretion of the Department. Any

'Xtensioii"shall be incorporated by reference as an enforceable part of this Consent Order and

hercaiier be referred to as an attachment to the Consent Order

IT IS FURTHER ORDERED AND AGREED that this Order constitutes the entire agreement

Jetween the parties with respect to the resolution and settlement of matters set forth herein. The

Jarties are not re}yiug upon any representations, promises, understandings or agreements except as

expressly set forth within this Order

United Utility Company, Inc. understands that this Consent Order governs only the liability for

evil sanctions arising from the matters set forth herein and does not affect or purport to affect any

criminal liability or liability to any entity not a party to this 'Order

IT IS FURTHER ORDERED AND AGREED that failure to comply with any provision of this



Order shall be grounds for 5.1rd1er enforcement action pursuant to the Pollution Control Act, S.C.

Code Ann. §48-1*330 (1987), to include the assessment of additional civil penalties.

FOR THE SOUTH CAROLINA DEPARTMENT
OF HEALTH AND ENVIRONMENTAL CONTROL

Robert W. King, Jr., P.E.
Deputy Commissioner
Environmental Quality Control

9
1

,./' Date: /<" 4? /6 '/

Alton C. Boozer
Bureau Chief
Bureau of Water

Date:

Douglas B n in pJ8., Dir or
Water Enforcement Division
Bureau of Water

tar 4.

Date:

m..
\

.DHEC Legal Counsel
8 Date: ""330!w

3 5

WE CONSENT'

United Utility Company, Inc.

1

___ i . Date:

I

7/$42/0 ff'
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¢ THE STATE OF SOUTH cA1zoL1nA
BEFORE TEE ]')EPAR'IIMEl\IT OF HEALTH AND) mwv1:f<o>uv:E1~rrAL CO?'i"I'ROL

CARGLINA WATER SERVICE, INC.
RIVER HILLS SUBDIVISIGN

YORK COUNTY

CONSENT ORDER
04-I40-W

444-

Carolina Water Service, Inc. (Respondent) owns and is responsible for the proper opszativn

and maintenance of a wastewater collection system (WWCS) 'consisting of sewer lines and pump

stations (PSI) sewing the residents of River Hills Subdivision located in York County, South

Carolina.

The Respondent violated the Eglin son Consol Act,S.C. Code . §§48-140 etseq.(1987

84 Supp. 2002) in that it discharged untreated wastewater into the environment, including waters of

the State, in a manner other than in compliance with a permit issued by the Department.

In accordance with approved procedures and policy, the Department has determined that it

is necessary and appropriate ro issue this Order no include the following Findings of Fact and

Conclusions of Law.

TJ.. On November 5, 2001, the Respondent's agent reported a Sanitary Sewer Overflow (SSO)

on Autumn Cove Roach. The SSO report indicated char an air relief valve on a force main

J .

mahimccioned, causing the SSO. The Respondent's agent estimated that Ive hundred

FINDINGS OF FACT

1.
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(500) gallons of wastewater were spilled, although none entered winers of the State. The

Respondents agents had a contractor clean up the wastewater. and lime the affected area

The report indicated that the relief valve would be repaired or replaced. TheRcspondenxfs

agent indicated that the relief valve was newly permiaed and installed and was vmmn Rh

warranty period

On November 22., 2002, the Respondents agent reported a SSO at the manhole located at 12

Oakwood Lane. The rcpon indicated that approximately four hundred (400) gallons of

wastewater was discharged and entered waters of the State. The report also 'mdicarcd that

roots present in the sewer line caused the SSO. The Respondent's agents h~i.1rcd a contractor co

remove the roots from the sewer line. The Respondents agents cleaned up the debris and

limed the affectedarea

On Decembers, 2002, the R¢spondent's agent tcportcd a SSO at the pa learned at 55 Marina

Road (PS 9226). The SSO report indicated that the transformer at the PS was out of sezvic

following an ice storm that had occurred three (3) days previously. The Respondent had an

electrician replace the transformer. The Respondents agents cleaned the affected area. To

revert indicated that an undisclosed amount of wastewater entered waters of the State

On December 24, 2002, the Respondent's agent reponcd a SSO at the PS located behind 5

Fairway Ridge Road (PS #14). The SSO report attributed the discharge to high flows caused

by heavy rains. The Respondent's agents also identified as a source of inflow an exposed

sewer clean-out that appeared to have been damaged during golf course maintenance and

landscauina undcztalmz by 'third parries at the golf course. The Respondents agents stated
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that this landscaping had the effect of increasing or divcrdng Hows toward the broken

cleanout and an adjacent manhole, thereby exacerbating the inflow resulting from the heavy

rains. The RespondezzrVs agents repaired the clean-out, grouted and raised :be manhole, and

cleaned the aiibctcd err ca. The report indicated that approximately am-é5 thousand (3,000)_

gallons of wastcwatctr were discharged, with wastewater entering waters of the State.

In a letter to the Respondent's agent dated January 7, 2003, Department star? informed the

Respondents a8¢nt that the Department had received several letters firm residents of River

Hills Subdivision who were conccnzed about the recent SSOs. Depaztnaent staff requestW a

detailed report from :he Respondent regarding correcdvc actions taken or planned no prevent

SSCs.

In a letter to Department staff dated February 7, 2003, the Respondent's agent outlined its

Contingency Plan for Pump Station Failure, Routine Pump Station Inspection and

Maintenance Program Sewer Cleaning and Repair Program and Response Action Plan.

'P
1. On March 20,2003,the Respondent's agent reported a SSO at the manhole closest to PS #1-4.

The report attributed the SSO to heavy zainfali, and indicated that the Respondents agents

telev ised the sewer l ine and walked the l ine to look for inf i l tration sources. The

Respondents agents limed and cleaned the affected area. The SSO report 'indicated that

approximately two thousand (2,000) gallons of wastewater were discharged and that the

wastcv./ata'catered waters of the State

In a letter to Depanmcnt staff dated March 26, 2003, the Respondent's agent indicated

a
4

6.

5.

that the Rcspondenfs employees had idenniiicd an area of sewer line that seemed to be Rh
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puree of most of the fknlw that resulted in the SSO on March 20, 2003. The Resp41cndcn1"s

agent stated that the section of line was replaced on March 25, 2003 .

On.Ap1-il 10, 2o63; theRcspondcnt's agent reported a SSO at PS #pa The SSO repost

attributed the SSO to inflow and infiltration (I&I) caused by heavy rainfall, and indicated Thai

the RespoNdents agents had cleaned up the debris and had televised the sewer line to locate

the source of the I&I. The report estimated that two thousand four hu1ndred (2,400) gallons

of wastewater entered waters of the State.

cowcwszows OF LAW

Based upon the above Findings of'Eact, the Dezpartmcnt reaches the following Conclusions of

Law:

The Respondent violated due Pollution Control Act, S.C. Cade Ann.§ 48-1-90(a)(SIL1pp.

1987), in that it discharged wastcwatsr into the cnvironmenr, including waters of the State,

in a manner o'shea' than in compliancawith a permit issued by the Department.

2. The Pollution Control Ac; S.C. Code Ann, §48-1-330 (1987), provides for a civil penalty

not to exceed ten thousand dollars (Sl0,000.00) per day of violation for any person vfolatin8

the Act or any rule, regulation, permit, permit condition, find rietcrrnination, or Order of the

Department.

"NEW, THEREFORE, IT IS ORDERED, pursuant no theP911ution Control ALLS.C. Code

Am §48-1-50 (1987) and §48-1 -100 (Supp. 2002), that the Respondent shall:

I-iencefcsrdl, comply with 811 permittizzgand operating acquirements in accordance with1.

1.

State and Federal regulations.
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Bcgiznning immediately upon execution of Mats Order, within twenty-four (24) hours aiccr

detection, or on the next business day if an SSO occurs on a weekzeend or holiday, orally report

to the Deparrmen: all SSOs which enter surface waters of the State or which exceed the

hundred (560) gallons. Within five (5) days alter each detection., submit a written report to the

'epartmeni for any and ad] reportable SSQ5 in accordance with DHEC's Sanitary Sewer
I

Overflow or Pump Station Failure Report Form.

A
J . Wiriainsixty (60) days of the date of execution of this Order; begin dcvclopmgent fan audit and

a comprehensive management plan for the wastewater collection system (WWCS)- The

management plan shall include, but is not limited to the following: 1) expenditures related to

operation and maintenance costs, as well as repair work, to demonstrate a proper financial

commitment to the WWCS;2) PS inspection and maintenance schedules;3) a sewer inspection

and cleaning program; 4) I8cI evaluations, including special flow monitoring of the dnaimge

basins for PS #14 and PS 5426; 5) manhole inspections; 6) logs/records of daily operaizions; 7)

easement/right-of-way maintenance; 8) a spare parts inventory; and 9) any athcr components

necessary for proper operation and maintenance of the WWCS.

4. Within two hundred forty (240) days Of the date of  execution date of  this Order, the
Q

management plan shall be fmalizedind implememcd.

=;_ Within one hundred eighty (180) days Of the date of execution of this Order, submit to the

Department a corrective action plan and schedule to address priority deficiencies in the CS

(PSS, rnanhol line breaks deterioration etc.). When approved 'by the Department, the

2.

schedule shall become an enforceable part of this Order

by & H ATTORNEYS
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6, Within one hundred dghty (180) days of the date of execution of this Order, submit to the

Department a summary report ofconcctive actions taken to date addressing deficiencies 'm the

WWCS, including, but not limited ro, an estimate of the amount of I&I eliarninated in Alic

drainage basins for PS #14 and PS #26. Within one hampered eighty (180) days thereafter, and

every subsequent one hundred eighty (180) days until the conclusion of the approved schedule

period, submit additional summary rcpurts of such corrective actions.

7. Witlain thirty (30) days of the execution date of this Order, pay to the Department a civil

penalty in the amount of nine thousand six hundred doUars (39,600.G0).

PURSUANT TO THIS ORDER, all coxnrmmicacion regarding this Order: and its Ifnquiremnnts

shall be addressed as follows:

Anastasia Hunter-Shaw
Water Enforcement Division
Bureau of Water
SCDHEC
2600 Bull Stem
Columbia. s.c. 29201

IT IS FURTHER ORDERED AND AGREED that failure no comply with any provision of this

Order shall be grounds for further enforcement actlon

Iv & H ATTORNEYS
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THE SOUTH CAROLINA 1>E1>ART1vrmrr OF
HEALTH AND E1~1v1Ror~'w1EnTA1, CONTROL

, /1
Rob@rtW. King, Ir., 9.3. 1- .
Deputy Commissioner
Environmental Quality Control

DATE :

Alton C. Boozer, Chief Hz
Bureau of Water

D TE :

. M - K/fJ*t/$1 *~.
Director, Water Enforcement Division

ATE :

Attorney for the Department
DATES 7/2 3I/0,4

WE CONSENT:

DATE ' / 2 4  = >
Carolina Water Service, Inc

w & H ATTURNEYS

D

A
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THE STATE OF SOUTH CAROLINA BEFORE THE DEPARTMENT OF
HEALTH AND ENVIRO1~UV1ENTAL CONTROL

IN RE: UTILITIES SERVICES OF SOUTH CAROLINA, INC.
FARROWOOD ESTATIZS (4050012)

RICHLAND COUNTY

CONSENT ORDER
04-073-DW

Utilities Services of South Carolina, Inc. (Respondent) owns, operates and

maintains a public water system (PWS) that serves the residents of Farvowood Estates in

Richland County, South Carolina.

Inspections of the Respondent's PWS by SouthCarolina Department of Health

and Environmental Control (Department) staff revealed that the Respondent failed to

properly operate and maintain its PWS .

In accordance with approved procedures, the parties have agreed to the issuance

of this Order to include the following Findings of Fact and Conclusions of Law.

FINDINGS OF FACT

Utilities Services of South Carolina, Inc. (Respondent) owns, operates and

maintains a public water system (PWS) that serves the residents of Farrowood

Estates in Richland County, South Carolina.

The Respondent's PWS consists of two (2) groundwater wells, one (1) fifteen

thousand (15,000) gallon storage tank and a water distribution system that serves

one hundred fifty(l50) service connections

2.

1.

On October 1, 2002, the Respondent legally assumed ovlmership and



responsibility for the above»refereuced PWS .

4. Of June 12, 2003, Bepartment personnel performed a Sanitary Survey of the

Respondents PWS. The PWS received an "unsatisfactory" rating due to the

following deiicienciesx

A. The current number of service connections exceeds the system capacity

with the largest well out of service.

B. The.Respondent has not repainted the storage 'tank located next to well #1 .

It has rust spots and needs to be addressed.

Q. The Respondent has not properly maintained the well #1 well house. It

has a leak' in the roof and a significant amount of water damage.

Oh December 3, 20032 the Department issued to the Respondent Opemafing Petit

No. 4050012 requiring the Respondent to address water quantity and operation

and maintenance deficiencies at the PWS .

On March 4, 2004, per telephone conversation with Department staff, the

Respondent stated the defnziencies as listed in Item #4, B and C had been

addressed.

CONCLUSIONS OF LAVV

Based upon the above Findings of Fact, the Department, pursuant to the State

§_afe Drinking Water Aet, S.C. Code Arm. §§ 44-55-10 et 844 (2002), reaches the

following Conclusions of Law:

1. The Respondent violated the Stale D1i1n}cing.Water Regulations,24A S.C.

Code Ann. Rags. 61-58.7 (Supp. 2003), in that it failed to properly operate and

6.

5.

mai1Mi;n the PWS.



2. The State Safe Drinking Water Act, s.c. Code Ann. § 44-55-Qolb) (2002)

provides for a civil penalty not to exceed five thousand dollars ($S,000.00) a do;

per violation for any person violating the Act.

NOW, THEREFORE, IT IS ORDERED, CONSENTED TO AND AGREED,

.pursuant to the Stat¢ Safe Drisnkinz Water Act, S.C. Code Ami. §§ 44-55-10 et seq.

(2()02)? that the Respondent shall:

1. Henceforth, operate and maintain the PWS in accordance with all applicable State

and Federal laws and regulations.

Within fifteen (15) days of the execution date of this Order, notify the Department

in writing of your intent to resolve system capacity deficiencies by either

intercolmecting with another approved PWS, installing a new well(s) or through

redevelopment of the existing we11(s).

If the Respondent chooses to resolve system capacity through redevelopment of

the existing we11(s), the Respondent shall take the appropriate actions necessary to

obtain final approval to place into operation firm the Dcpaltment by August 1

2004

If the Respondent chooses to interconnect with another approved PWS, the

Rezspondent shall take the appropriate actions necessary to obtain final approval to

place into operation from the Department by September 1, 2004

If the Respondent chooses to install a new wel1(s), the Respondent shall take the

appropriate actions necessary to obtain final approval to place the new well(s) into

operation from the Department by July 1, 2005

2.

3.

By June l, 2004, schedule an inspection to verify completion of, all operation and



maintenance deficiency as listed above in Item # 4, B and C under Findings of

Fact. The Respondent shall contact Department staff of the Central Midlands

District at 803-896-0620 to schedule the inspection.

THE PARTIES FURTHER STIPULATE that the Respondent shall pay a civil

penalty of three thousand. dollars (8>3,000.00) .should it fail to comply with any

requirement established pursuant to this Consent Order, including any implementation

schedule approved by the Department. Such penalties shall be due and payable upon

written notice to the Respondent. The Department's determination that a schedule has

been missed shall be final. All penalties due under this paragraph ~sha11 be made payable

to the South Carolina Department of Health and Environmental Control within thirty (30)

days of notification by the Dcpaltment. The stipulated penalties set fordl above shall be

'm addition to any other remedies or sanctions which may be available to the Department

by reason of the Respondent's failure to comply with the requirements of this Order. The

Departments determination that the requirements have not been met shall be final.

IT IS FURTHER ORDERED AND AGREED that if  any event occurs which

causes or may cause a delay in meeting any of the above-scheduled dates for completion

of any specified activity pursuant to the approved schedule, the Respondent shall notify

the Department in waiting at least live (5) days before the scheduled date, if practicable,

as determined by the Department, The Respondent shall describe in detail the anticipated

length of the delay, the precise cause or causes of delay (if ascertainable), the measures

taken or to be taken to prevent or minimize the delay, and the iimetablc by which the

Respondent proposes that those measures will be implemented .

The Department shall provide written notice to the Respondent as soon as

4



practicable that a specific extension of time has been granted or that no extension has

been granted. An extension shall be granted for any'sc1\eduled activity delayed by an

event of force majeure, which shall mean any event arising &om causes beyond the

control of the Respondent that causes a delay in or prevents the performance of any of the

conditions under this Consent Order including, but not lilannited to: a) acts of God, fire,

war, insurrection, civil disturbance, or explosion, b) adverse weather conditions that

could not be reasonably anticipated causing unusual delay in transportation and/or yield

work activities; c) restraint by oou11 order or order of public authority; d) in§bi1ity to

obtain, airer exercise of reasonable diligence and timely submittal of all applicable

applications, any necessary authorizations, approvals, permits, or licenses due to action or

inaction of any governmental agency or a.utho;t;ity; and e) delays caused bY compliance

with applicable statutes or regulations governing contrasting, procurement or acquisition

procedures, despite due exercise of reasonable diligence by theRespondent.

I8§vents which are not force majeure include by example, but are not limited to,

unanticipated or increased costs of performance, changed economic circumstances,

normal precipitation events, or failure by the Respondent to exercise due diligence in

obtaining gcwemrnental pennies or performing any other requirement of this Order or any

procedure necessary to provide performance pursuant to the provisions of this Order.

Any extension shall be granted at the sole discretion of the Department, incorporated by

reference as an enforceable part of this Consent Order~:r, and, thereai'te1°, be referred to as

an attachment to the Consent Order.

IT IS FURTHER GRDERED AND AGREED that failure to comply with any

provision of tilis Order shall be grounds for fltrther enforcement action pursuant to the



State Safe]DrinkinQ Water Act, S_C. Code Ann. § 44-55-80(a) (2002), to include the

assessment of additional civil penalties.

PURSUANT TO THIS ORDER, all requirements to be submitted to the

Depaxrimeut shall be addressed as follows:

Karen L. Ramps
Bureau of Water-Enforcement Division
S.C. Department of Health and Environmental Control
2600 Bull Street
Columbia, S.C. 29201



THE SOUTH CAROLINA DEPARTMENT OF
HEALTH AND) ENVIRONMENTAL CONTROL

{

I ..... DATE
Robert w. IG1lug, Jr., P.E.
Deputy Commissioner
Environmental Quality Control

42&§@z; . 4=..
Alton C. Boozer, Chief 4
Bureau of Water

DATE

WE CONSENT:

i v

Bruce T. Haas, Regional Director
Utilities Services of South Carolina, Inc.

4 DATE

<;4-"4A ._ l , } I

Attorney for the Department
DATE Zl71/Q9

DATE o\'8
Valerie A. Betterton, Director
Water Enforcement Division
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Tm; STATE OF SOUTH CAROLINA. BEFORE THE D18:pAR°rmEn*r OF
HEALTH AND ENVIRONMENTAL CQNTROL

IN RE: UTILITIES SERVICES OF SOUTH CAROLINA, INC.
WASHINGTON HEIGHTS (40S0013)

RICHLAND COUNTY

CONSENT ORDER
04-072-DW

Utilities Services of South Carolina, Inc. (Respondent) owns, operates and

maintains a public water system (PWS) that serves theresidents of Washington Heights

in Richland Cmlnty, South Carolina,

Inspections of the Respondents PWS by South Carolina Department of Health

and Environmental Control (Department) staff revealed that the Respondent failed to

properly operate and maintain its PWS.

In accordance with approved procedures, the parties have agreed to the issuance

of this Order to include the following Findings of Fact and Conclusions of Law.

FINDINGS OF FACT

Utilities Services of South Carolina, Inc. (Respondent) owns, operates and

maintains a public water system (PWS) that serves the residents of Washington

Heights .in .Richland County, South Carolina.

2. The Respondent's PWS consists of two (2) groundwater wells, one (1) ten

thousand (10,000) gallon storage tank and a water distribution system that serves

seventy-eight (78) service connections.
\

1 in

1



On October 1, 2002, the Respondent legally assumed ovvnershiip and

responsibility tor the above-referenced PWS

On June 12, 2003, .Department personnel performed a Sanitary Survey of the

Respondents PWS, The PWS received an "unsatisfactory" rating due to the

allowing déiiciencies

The current number of service connections exceeds the system capacity

with the largest welloutof service

THE RespoNdent has not cleaned the storage tank located next to Weil #1

It is covered With lichens and needs to be addressed

The Respondent has not properly maintained the well #2 well house. Time

well house is dilapidated and in need of repair

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the Department, pursuant to the State

Safe Dnihlcink Water Act, S.C. Code Ann. §§ 44-55-L0 et seq. (2002), reaches the

following Conclusions of LaW

The Respondent violated theState Primary DrinkingWaterRegulations.24A S.C

Code Rags. 61-58.'7 (Supp. 2003), in that it failed to properly opefateand

maintain the PWS

The State Safe Drinldnfl. Water Act, S.C. Code Ami. § 44-55-90(b) (2002)

provides for a civil penalty not to exceed five thousand dollars ($5,0f)0.00) a day

per violation for any person violating the Act

now, THEREFORE, IT IS ORDERED, CONSENTED TO AND AGREED

pursuant to the State Safe Drinking Water Act, S.C. Code Ann. §§ 44~55~l0 et seq



(2002), that the Respondent shall:

Henceforth, operate and maintain the PWS in accordance with all applicable State

and Federal laws and regulations.

2. Within iifteen (15) days of the execution date of this Order, notify tae Department

in writing of your intent re resolve system capacity deficiencies by either

interconnecting with another approved PWS, installing a now wel1(s) or through

redevelopment of the existing welI(s) .

3, If the Respondent chooses to resolve system capacity through redevelopment of

the existingwel1(s), the Respondent shall take the appropriateactions necessary to

obtain final approval to place into operation firm the Department by December

15, 2004,

If the Respondent chooses to interconnect with another PWS, the Respondent

shall take the appropriate actions necessary to obtain final approval to place into

operation from the Department by January 1, 2005 .

If the Respondent chooses to install a new wel1(s), the :Respondent shall take the

appropriate actions necessary to obtain'iinal approval to place the new \ye]l(s) into

operation ifkom the Department by September 1, 2005.

6. By July 1, 2004, complete and schedule an inspection to verify completion oil all

operation and maintenance deficiencies as listed above in Item # 4, B and C under

Findings of Fact. The Respondent shall contact Debarment staff of the Central

Midlands Environmental Quality Control District at (803) 896-0620 to schedule

the inspection.

THE PARTIES FURTHER STIPULATE that the Respondent shall pay a civil

5.

4.

s

3



penalty of three thousand dollars ($3,000.00) should it fail to comply with any

requirement established pursuant to this Consent Order, including any implementation

schWulva approved by the Department. Such penalties shall be due and payable upon

written notice to the Respondent. The Deparuneut's determination that a schedule has

been missed shall be final. All penalties due under this paragraph shall be made payable

to the South Carolina Department of Health and Environmental Control within thirty (30)

days of notifxcatiori by the Department. Thesdpulatcd penalties set forth above shall be

in addition to any other remedies or sanctions which may be available to the Department

by reason of the Respondent's failure to comply with the requirements of this Order. The

Department's determination that the requirements have not been met shall be final.

IT IS FURTHER ORDERED AND AGREED that if any event occurs which

causes or may cause a delay in meeting any of the above-scheduled dates for completion

of any specified activity pursuant to the approved schedule, the Respondent shall notify

the Department in writing at least five (5) days before the scheduled date, if practicable,

as determined by the Department. The Respondent shall describe 'm detail the anticipated

length of the delay, the precise cause or causes of delay (if ascertainable), the measures

t e n or to be taken to prevent or minimize the delay, and the timetable by which the

Respondent proposes that those measures will be implemented.

The Department shall provide written notice to the Respondent as soon as

practicable that a specific extension of time has been granted or that no extension has

been granted. An extension shall be granted for any scheduledl activity delayed. by an

event of force majeure, which shall mean any event arising from causes beyond the

control of the Respondent that causes a delay in or prevents the performance of any of the

as

4



oonditioimsunder this Consent Order including, but not limited to: a) acts of God, fire

war, insurrection, civil disturbance, or explosion, b) adverse weather conditions that

could not be reasonably anticipated causing unusual delay in transportation and/or field

work activities; cs) restraint by court order or order of public authon'ty; d) inability to

obtain,~ 89 exercise of reasonable diligence Md timely wbMM of all applicable

applications, any Necessary authorizations, approvals, pemaits, or licenses due to action or

inaction of any governmental agency or authority; and e) delays caused by compliance

with applicable statutes or regulations governing contracting, procurement' or acquisition

procedures, despite the exercise of reasonable diligence by the Respondent

Events which are not force majeure include by example, but are not limited to

l anticipated or increased costs of performance, changed economic circumstances

normal precipitation events, or failure by the Respondent to exercise due diligence in

obtaining governmental permits or performing any odor requirement of this Order or any

procedure. necessary to provide performance pursuant to the provisions of this Order

Any extension shall be granted at the sole discretion of the Department, incorporated by

reference. as an enforceable part of this Consent Order, and, thereafter. be referred to as

an attachment to the Consent Order

if IS FURTHER ORDERED AND AGREED that f8i1U!'C to comply with allY

provision of Ms Order shall be grounds for fLulher enforcement action pursuant to the

State Safe'DrinkinQ Water Act, S.C. Code Ann, § 44-55»80(a) (2002), to include the

assessment of additional civil penalties



PURSUANT TO THIS ORDER, all requirements to be submitted to the

Department shall be addressed as fo13ows:

,Karen L. Raumoé
Bureau of Water-Enfbrcement Division
S.C. Department off-Iedth and Environmental Control
2600 Bull Street
Co1umbia,S.C. 29201

THE scorn CAROLINA DEPARTMENT OF
HEALTH AND ENVMONMEN'rAL CONTROL

,4x

// . / .
Robert w. King, Jr., p.E.
Deputy Commissioner .
Environmental Quality Control

DATE

420; c; 4 4<,.,.
Alton C. Boozer, Chief 4/
Bureau of Water

DATE 83/87//61 y

WE CONSENT:

Bruce T. Haas, Regional Director
Utilities Services of South Carolina, Inc.

DATE 3/29/9;/~

Attorney for the Department
DATE 3/11.>v

'-.

Valerie A. Betterton, Director
Water Enforcement Division .

DATE 3 \1°><>*\<>~f

¢»-e» t-' "

6
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CERTIFIED MAIL RECEIPT No. 7005 2570 0001 9833 7386
\

35,11
84!

Department of
Environmental Protection

Jeb Bush
Governor

General District
3319 Maguire Boulevard, Suite 232

Orlando, Florida 32803-3767
Colleen Castlile

Secretary

SENT VIA E-MAIL TO: p.g.fivn.g_@util.i;j.¢sinc-y_sa.com

April 20, 2006

SANLANDO UTILITIES CORPORATION
200 WEATHERSFIELD AVENUE
ALTAMO SPRINGS FLORIDA 32714

OCD»C-WW-06-0304

ATTENTION PATRICK C };LYNNE
REGIONAL DIRECTOR

SUBJECT: SHORT FORMCONSENT ORDER
Proposed Settlement of Wekiva Hunt Club WWTF
OGC File No.: 06-0800

Dear Mr. Flynn:

The purpose of this letter is to complete the resolution of the matter previously identified
by the Department in the Warning Letter dated January 13, 2006, a copy of which is attached. The
corrective actions required to bring your .facility into compliance have been performed. The
Department finds that you 8J'e in violation of the mies and statutes cited in the attached Warning
Letter. In order to resolve the matters identified in the attached Warning Letter, you are assessed
civil penalties in the amount of $2,250.00, along with $250.00 to reimburse the Department costs,
for a total of $2,550.00.

The civil penalties are apportioned as follows: $2,000.00 for violation of Sections
403,121(3>(b) and 403.l61(1)(b), Florida Statutes, and Rules 62-620.300(5) and 62-4.0'30, Florida
Administrative Code, $250.00 for violation of Sections 403.121(6) and 403.16i.(I)(b), Florida
Statutes, and Rules 62-620.300(5) and 62-4.030, Florida Administrative Code.

The Department #acknowledges that the payment of these civil penalties lay you does not
constitute an admission of liability. This payment must be made payable to the Department of
Environmental Protection by cashier's check or money order and shall include the OGC File
Number assigned above and the notation "Ecosystems Management and Restoration Trust Fund."
Payment shall be sent to the Department of Environmental Protection, Central District Office,
3319 Maguire Boulevard, Suite 232, Orlando, Florida 32803-3767, within 30 days of your signing
this letter.

Your signing this letter constitutes your acceptance of the Department's offer to resolve
this matter on these terms. If you elect to sign this letter, please return it to the Department at the
address indicated above. The Department will then countersign the letter and file it with the Clerk

ll ll l
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I

Sanlando Utilities Corporation
OGC File No.' 06~0800
Page 2

of the Department. When the signed letter is tiled with the Clerk, the letter shall constitute final
agency action of theDepartment which shall be enforceable pursuant to Section 120.69 and
403. 121, Florida Statutes.

If you do not sign, and return this letter to the Department at the District address by May 8,
2006, the Department will assume that you are not interested in settling this matter on the above
described ~terms, and will proceed accordingly, None of your rights or substantial interests are
determined by this letter unless you sign it and it is filed with the Department Clerk.

Sincerely,

Vivian F. Garfein
Director, Central District

VEG//ca

FOR THE RESPONDENT:

1, Patrick C. Flynn,Regional Direotqr, on behalfof Sanlando Utilities Corporation, HEREBY
ACCEPT THE TERMS OF THE SETTLEMENT OFFER IDENTIFIED ABOVE.

gr(

in

Date:

By:.

é m
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Sanlando Utilities Corporation
OGC File No.: 06-0800
Page 3

l l l I l l l l l l l l l l l l l l l l l l l l l l l l l l l l l * - l l l l l - l l l l l l l i - I l l l l l l l l l l l ' l l l * l l l l l l l l - l l l

FOR DEPARTMENT USE ONLY

DONE AND ENTERED this
Orlando, Florida.

Q/fzt . _day of
9
2006 in

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

Vivian F. Garfsfri

J

director, Central District

FILED, on this date, pursuant to
§120.52, Florida Statutes,
with the designated Department
Clerk, receipt of which is hereby
acknowledged.

\4)fl»~L<=»o 9t2f~¢f"¢§'"" 6/'z,2/54
Clerk Date

VFG: ca

Enclosures

Copies fiu'nislled to: Lea Crandall, Agency Clerk, Mail Station 35
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Department of
i n Environmental Protection
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Jeb Bush
Governor

, Central District
3319 Maguire Boulevard, Suite 232

Orlando, Florida 32803-3757

Colleen m. C-astilte
Searetaw

SENT VIA E-MAIL TO: p.q...f1ynn@_4tiIitfesinc~usg.com

January 13, 2006

SANLANDO UTILITIES CORPORATION
200 WEATHERSFIELD AVENUE
ALTAMONTE SPRINGS FLORIDA 32714

WARNING LETTER No.OWL-WW-0G-0002

ATTENTION PATRICK FLYNN
REGIONAL DIRECTOR

Seminole County - DW
Wekfva Hunt Club WWTF
Wastewater Facilitv - Permit No. FL0036251

Dear Mr, Flynn:

The purpose of this letter is to advise you of possible violations of law for which you may be
responsible, and to seek your cooperation in resolving the matter. A tile review conducted on
December 29, 2005, of Wekiva Hunt Club WWTF indicates that a violation of Florida Statutes
and Rules may exist at the above described facility. A copy of the inspection report is enclosed
for your review. Department of Environmental Protection personnel noted the following at the
above described facility:

A review of the Discharge Monitoring Reports (DMRs) and records on file indicated the
following vioiaiions:

a. The total phosphorus monthly maximum results reported on the D001 DMRs for June,
September and October 2005 were 0.84; 1.1 and 0.54 mg/L, respectively, which
exceeded the permit limit of 0.5 mg/L .

I
l

b. The total phosphorus monthly average results reported on the D001 DMRs for June and
September 2005 were 0.B4 and D.B7 mg/L, respectively, which exceeded the permit limit
of 0.4 mg/L.

The Carbonaceous Biochemical Oxygen Demand (CBOD5) monthly average result
reported on the D001 DMR for July 2005 was 5.2 milL, which exceeded the permit limit
of 5.0 mg/L,

d. The annual average daily flow results to the percolation ponds (R001) reported on the
DMRs for August thro.ugh October 2005 were 0.426, 0.432 and 0.418 MGD, which
exceeded the permit limit of (140 MGD.

c.
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Sanlando Utilities Corporation
Warning Letter No. OWL~WW~06-0002
Page 2

Section 403, Florida Statutes, provides fear

Florida Statutes, Chapter 403.161 Prohibitions, violations, Intent. (1) It shall be a
violation of this chapter, and it shall be prohibited for any person: (b) To fail to obtain any
permit required by this chapter or by rule or regulation, or to \n'olate or fail to comply with
any rule, regulation, order, permit, or certification adopted or issued by the Department
pursuant to its lawful authority.

B. Florida Administrative Code Rule 62-620.300 General Prohibitions. (5) A permitted
industrial or domestic wastewater facility or activity shall not be operated, maintained,
constructed, expanded, or modified in a manner that is inconsistent with the terms of the
permit.

Florida Administrative Code Rule 62-4.030 General Prohibition. Any stationary
installation which will reasonably be expected to be a source of pollution shall not be
operated, maintained, constructed, expanded, or modified without the appropriate and
valid permits issued by the Department. unless the source is exempted by Department
rule, The Department may issue a permit only after it receives reasonable assurance that
the installation will not cause pollution in violation of any of the provisions of Chapter 403,
F.S., or the rules promulgated thereunder. A permitted installation may only be operated,
maintained, constructed, expanded or modified in a manner that is consistent with the
terms of the permit.

The activities noted during the Departments tile review and any other activities at your facility
that may be contributing to violations of the above described statutes or rules should be ceased.
Operation of a facility in violation of state statutes or rules may result in the potential liability for
damages and restoration, and the judicial imposition of civil penalties, pursuant to Sections
403.141 and 403.161, Florida Statutes.

You are requested to contact Clarence Anderson or Daniel Hall of this office at (407) 893~3313
within 15 days of receipt of this Warning Letter to arrange a meeting lo discuss this matter, The
Department is interested in reviewing any facts you may have that will assisting determining
whether any w'olatior\s have occurred. You may bring anyone with you to the meeting that you
feel could help resolve this matter. The Department has tentatively calculated penalties for the
violations addressed above and may discuss the penalties at the meeting.

Please be advised that this Waming Letter is part of an agency investigation, preliminary to
agency action in accordance with Section 120.57(4). Florida Statutes. We look forward to your
cooperation in completing the investigation and resolution of this matter

for

Sincerely

Vivian F. Garfein
Director. Central District

VFG/ca
Ericlosurer Inspection Report
cc; DW Permitting Section

David O'Brien. DEEP/Tallahassee

c.

A.
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INSPECTION COMMENTS

PERMIT: In Compliance

The FDEP permit FL0036Z5l was issued January 4, 2005. The permit expires on January 2, 2010. The permit
authorizes the operation of an existing 2.9 MGD annual average daily f low (AMJF) design capacity wastewater
treatment facility (WWTF), consisting of three contiguous package w85tewatcr treatment plants (0.97 MGD design
capacity each) connected in parallel with manual influent screaming, aeration, clarification, chemical feed facilities,
disinfection by chlorination, tertiary filtration, d chlorination, aerobic digestion of residuals and dewatering by two
vacuum assisted drying beds.

EFFLUENT QUALIT Y : Significant Out o£ICompl.iance

The Et: review of the DMRS firm June to October 2005 showed the following exceedsnces of the permit limits;

The total phosphorus monthly maximum results: reported on the D001 DMRS fur June, September and
October 2005 Were 0.84 mg/L, 1.1 mail, and 0.54 mg/L, respectively. These exceeded the permit limit of 0.5
mg/L.

The total phosphorus monthly average results reported on the D001 DMR5 for June and September 2005 were
0.84 mg/L and 0.67 mg/L, respectively. These exceeded the permit limit of 0.4 mg/L.

The monthly average CBOD5 result reported on the D001 DMR for July 2005 was 5.2 mg/L, which :exceeded
the permit limit of 5.0 mgfL_

The annual average daily flow results to the percolation ponds (R001) reported on the DMI8 for August to
October 2005 were 0.426 MGD, 0.432 MGD and 0.418 MGD. These exceeded the permit limit of 0.40 MGD.

J
r

Rcviacd: May 26, 2004

f
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Carroll, Bradley

"Attached (as identified) are copies of Consent Orders entered into between the Florida Department of
Environmental Protection ("DEP") and the Utilities, Inc. ("Ul) affiliates listed below. Pursuant to DEP regulations
to address any system deficiencies through its enforcement process, Consent Orders would be issued to identify,
correct and in many cases, assess civil penalties as part of the standard process."

3/14/2008
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Florida Department of
Environmental Protection

Northwest District
160 Governmental Center

Pensacola, Florida 32502-5794

Michael W. Sole
Secretary

.LelT Kottkam p

Lt. (.lOV€I"l'l0I'

Charlie Crisp
Governor

3

February 15, 2007

SENT VIA E-MAIL
p.c.f1ynn@uti1itiesinc-usa.com

Mr. Patrick Flynn
Bayside Utility Services Inc.
200 Weathersfield Avenue
Altamonte Springs, FL 32714

Mr. Flynn:

The purpose of this proposed Settlement (OGC File No. 06-2421-03-DW) is to resolve
the matters concerning the Bayside Util i ty Services Inc., wastewater
collection/transmission system, located in Bay County, previously identified by the
Department in the enclosed Warning Letter dated September 22, 2006. The Department
found that you were in violation of Chapters 62-604.130(1) and 62-604.500(3), Florida
Administrative Code (Fla. Admin. Code) and Sections 403.088(1) and 403.161(1)(a),
Florida Statutes (Fla. Stat.) for the unauthorized discharge of sewage to surface waters on
March 10 and April 1, 2006. In order to resolve these matters, you are assessed civil
penalties in the amount of $2,000.00, along with $200.00 for reimbursement of
Department costs, for a total of $2,200.00

The Department acknowledges that the payment of these civil penalties by you does not
constitute an admission of liability. This payment must be made payable to the
Department of Environmental Protection by cashier's check or money order and shall
include the OGC File Number and the notation "Ecosystems Management and
Restoration Trust Fund." Payment shall be sent to the Department of Environmental
Protection, 160 Governmental Center, Pensacola, Florida 32502-5794, within 30 days of
your signature.

More Protection, LessProcess
www.dc*p..s'raleJ7.u.¥



Mr, Patrick Flynn
Page 2

Your signature on this letter indicates your acceptance of the Department's offer to
resolve these matters on these terms. If you elect to sign this letter, please return it to
the Department at the address indicated above. The Department will then countersign
the letter and file it with the Clerk of the Department. When the signed letter is filed
with the Clerk, the letter shall constitute final agency action of the Department that shall
be enforceable pursuant to Sections 120.69 and 403.121, Fla. Stat.

If you do not sign and return this letter to the Deparhnent at the District address within
15 days of the receipt of this letter, the Department will assume that you are not
interested in settling these matters on the above described terms, and will proceed
accordingly. None of your rights or substantial interests are determined by this letter
unless you sign it and it is filed with the Department Clerk.

Sincerely,

49
David P. Morris, P.E.
Program Administrator
Water Facilities

Dim/jg
Encl: Notice of Rights

Warning Ltd. ltd. 09/22/06



Mr i'<ltr14k Vi Tm

Pane ,

FOR THE RESPONDENT:

I, Patristic Flynn, on behalf of Bavbxdc Ltlhtius. ILL., HEREBY ACCEPT THE TERMS OF
THE SETTLEMENT UFFER IDENTIFIED ABOVE.

Bv5
Dzlt€" A}v!»'/

ff48.

allu1lla»»n»uunn:la¢alual:4n»i!IIasIananlIlluisInslttllliannnlliilaaln x aiaarulsil nlunllxsalhnn

FOR DEPARTMENT USE ONLY

DONE AND ENTERED this
v*~

49 Dav of m 1Qr>14 2007.

s FATE OF FLORIDA Dl*`1*'AR 1`ml~nT
UF ENVIRONMENIAI. l>r<oTFc1'I( )N

David P. Morris, P E.
Program Administrator
Water Facilities.

Filed, on this date, under Section 12052, PLL Stat , wlth the designated Department
Clerk, receipt of which is lwreby acknowledged .

Is
-I-1

;I M
I I i

\ A L t

Date<;§;'¥k

E'<ecutcd Copies furnished to:
UEP Office of General Counsel, Clerk (lea crandall@dup.st¢1te.fl.ub)
DFP Panama City Branch Office
'3cotiy L. Haws, Regional Compliance & Safely Manager (slhaws@uiwatcr.com)



Patrick Flynn
Bayside Utility Services
200 Weathersfield Avenue
Altamonte Springs, FL 32714

SFNT VIA FMAll
p.c.flynn@utilitiesinc-usa.com

Mr. Flynn:

The purpose of this Warning Letter (NW DW 03-1539) is to advise you of
possible violations of law for which you may be responsible, and to seek your
cooperation in resolving these matters. On March 10, 2006, personnel from the
Department of Environmental Protection (Department) conducted a site inspection of
the pump station located at the intersection of 6301 Big Daddy Drive, and 901 Mariana
Drive, in Bay County. On August 23 and 24, 2006, Department personnel conducted a
site inspection of an uncapped sewer line at Lot DO in the Bayside Mobile Home Park,
located on Big Daddy Drive, in Bay County. Department records and observations
indicate that violation(s) of Florida Statutes (Fla. Stat.) and Florida Administrative Codes
(Fla. Admin Code) might exist regarding the following:

Chapter 62-604.130(1), Fla. Admin. Code, prohibits the release or disposal of
excreta, sewage, or other Wastewaters or residuals.without providing proper treatment
approved by the Department or otherwise violating provisions of this rule or other rules
of the Fla. Admin. Code.

4

lab Basin
Governor

On March 10, approximately 500 gallons of raw sewage was overflowing
from a manhole on Big Daddy Drive. The flow entered into a ditch and
stormdrain that discharges into West Bay.

On April 1, approximately 1000 gallons of raw sewage was overflowing from the
same manhole on Big Daddy Drive. The flow entered into a ditch and
stormdrain that discharges into West Bay.

On August 23, approximately 1500 gallons of raw sewage was overflowing from
an uncapped sewer line at the Bayside Mobile Home Park, located on Big
Daddy Drive. The flow entered into a drainage ditch that discharges into West
Bay.

K'
_8

Department of
-'environmental Protection

Northwest District:
160 Governmental Center

Pensacola. Florida 32502-5794

September 22, 2006

Colleen M.Casrilk-
Secretary



Mr. Patrick Flynn
Page 2

Section 403.088(1), Fla. Stat., states that no person shall discharge wastes into
waters of the state without written authorization of the Department.

Section 403.161(1)(a), Fla. Stat., states that it shall be a violation of this chapter,
and it shall be prohibited for any person: to cause pollution, except as otherwise
provided in this chapter, so as to harm or injure human health or welfare, animal, plant,
or aquatic life or property.

Chapter 62-604.130(6), Fla, Admin. Code, states that it is a prohibition to fail to
maintain equipment in a condition which will enable the intended function.

Chapter 62-604.500(3), Fla. Admin. Code, states that all equipment necessary
for the collection/transmission of domestic wastewater, including equipment provided
pursuant to Rule 62-604.400(2), Fla, Admin. Code, shall be maintained so as to function
as intended.

that it is a violation to fail to comply with any rule, regulation, order permit
Section 403.161.(1)(b), Fla. Stat and Chapter 62-4.030,Fla. Admin Code, state

7 1 or
certification adopted or issued by the Department pursuant to its lawful authority.

You are requested to contact Erica Mitchell at (850) 595-8300, extension 1186,
or via e-mail, at Erika.Mitchel/@dep.state.fl.us within 15 days of receipt of this Warning
Letter to arrange a meeting to discuss these matters. The Department is interested in
reviewing any facts you may have that will assist in determining whether any violations
have occurred. You may bring anyone with you to the meeting that you feel could help
resolve these matters.

Please be advised that this Warning Letter is part of an agency investigation,
preliminary to agency action in accordance with Section 120.57(5), Fla. Stat. We look
forward to your cooperation in completing the investigation and resolution of these
matters.

Sincerely,

David p. Morres,P .E.
Program Administrator
Water Facilities

DPM/cr
cc:

FDEP Panama City Branch Office (marlane.castellano@dep.state.fI.us)
FDEP Panama City Branch Office (charlotte-ann.filloramo@dep.state.fl.us)
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The payment of $4,590.60 in penalties and Department costs is due no later than December 9, 2006.

Squid you have any questions, picnic contact ivlichclc Duggan Ar (813) 632-7600, exwnsiun 335.
or via c»mail: michclc.dug,gnn@dep.slatc.fl.us.

EnclosW is a ropy of the cxccutW Consent Order, OGC File No. 06-1742, regarding the above-
rcteverrccd facility. The effective dale of the Consent Order is November 22, 2006.

Uéar Mr. Flynn:

Mr. Patrick Flynn, Regional Manager
Mid~C*oumy Services. inc.
200 Weathcrsiield Avenue
Altamonte Springs, FL 32714

CERTIFIED 1-v1.»uL
RETURN Ri8CE1T'T REQUESTED

4

Proposed Settlement of Mid-County Services, Inc.
OGC File No. 06~l742
Mid»County WWTF
Humility ID No, FL0034789
Pinellm County

,

*an

Environmental Protection

1904 0750 U003 0516 xxso

Southwest Disir3c'l
13051 North Telecom Parkway

Temple Terrace, FL 33637-0926
Telephone: 813-632-7600

Department of

?°rs>s vs

November 28, 2006

4:v

z Ar/ \

Thomas Gucciardo
Environmental Manager
Domestic Wastewater Section

Sincerely,
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Governor

Your signing this letter constitutes Mid-County Sbtviccs, !etc_'s acceptance of the Depanmcnt's
offer to resolve this matter on these terms. If you elect to sign this letter, please rectum la to the
Department at the address indicated=abovc. The iicpaument will then coumcrsign :he letter and
tile it with the Clerk of the Department. When the signed letter is tiled with the Clerk. the letter
shall constitute final agency action of the Department. which shalt be enforceable pursuant to
Sections 120.69 and 403. 121 . Florida Statutes.

The Department acknowledges that the payment of these civil penaltics by Mid-County Services.
Inc. docs not constitute an admission of liability. This payment must be made payable to the
Department of Environmental Protection by cashier's cheek or money order and shall include the
OGC File Number assigrwd above and the notation "Ecosystem Management and Restoration
Trust Fund". Payment shall be sent to the Dcpanmcnt of Environmental Protection, 13051 Norldl
Telecom Parkway, Temple Terrace. Florida, 33637-0926, within 30 days of your signing this
letter.

The purpose -of this letter is to complete the resolution al' the matter previously idemifiW by the
Department in the Warning Letter No. wL05.00I IDWSZSWD, dated March 29, 2005, a copy of
which is. attached. The corrective actions required Io bring the facility into compliance have

been performed. The Department finds that Mid-County Services, Inc. was in violation of me
macs and statutes cited in the Warning Letter. in order to resolve the matters identified in flu:
Warning Letter, Mid-County Services, Inc. is assessed civil penalties in the amount of S4,000.00,
along with S500.00 to reimburse the Department costs, for a total of S4,500.00.

*rlmlmunx »1 E.
SQUYH (

0o4ncs=ic\. . .
Mr ,  Pat r i ck  F lynn,  Reg iona l  Manager
Mid»County  Serv ices,  Inc ,
200 Wca\hers i ie1d Avenue
A l tamon te  Spr ings ,  FL  32714

The civil penalty of S4,0G0.00 is for violation of Section 403.l6l(l)(b), Florida Statutes, and
Rules 62-600.400(2)(a) and 62-600.410(6), Florida Administrative Code, in accordance with
Section 403. l2l(4)(b), Florida Statutes.

Re:

Dear Mr. Flynn'

w w -
f

Pwpased Sculeanem of Mid-County Services, Inc.
OGC File No. 06-|742
Mi¢i*Courxty WWTF
Facility ID No. FLG034'/89
Pinellas County
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poscsi Settlement of Mud-County Services, Inc
OGC File No. 06-1742
Mid-County WWTF
Pay 2 a f t

If you do no sign and rectum this loner to the Department at the District address by September
ll, 2006, the Dcpanmcnt will assume that Mid-CountyServicers, Inc. is not intcncstcd in settling
this matter on the embovc riescribad terms, and will proceed accordingly. None ofMid-County
Scrvires nc.'s rights or substantial interests arc determined by this letter unless you sign it and
it is filed with the Department Clark

Sincerely

Far
[ntcritn'Distn°ct Dircci
Southwest District

FOR THE RESPONDENT

I, Mr. Patrick Flynn, hereby accept the terms otto settlement offer idcntilicd above

14 Ia9/c>4,
Mr. Pazridc Flynn, xzegiaffaI M2!183°¥-;QffLg ¢"23,¢___
Mid~Coun¢y Services, Inc

UONE AD r8r~rrz81u81> this day of

STATE OF FLORIDA DEPJFLRTMENT
or- ETWIRONMENTAL PROTECTION

ir lcy
Interim Disiricl 'Direc{6r
Southwest District

Filed, on this date, pursllant to Section i 20.52, Florida Statutes, ugh the dcsigztatcd Department
Clctk, wccipt at' which is hereby acknowledged

U/9-9~

I I
I I l l II I Illll |||111|_-

Clerk



4 1 Proposed Settlement of Mid~Coun1y Services. Inc.
OGC File No. 06-1742 .
Mid~Coumy WWTF
Page 3 of 3

persons who are not parties to this Consent Order but whose substantial interests are affected by
this Consent Order  have a r ight, pursuant to Sections 120.569 and 120.57, Flor ida Statutes, to
petition for an aldzutinistrativc hearing on i t . The Petit ion must contain the information set for th
below and must be t i led (voceived)  at the Depar tments Ofl ioe of General Counsel, 3900 Com-
monwealth Boulevard, MS-35, Tallahassee, :Florida82399-3000, within 21 days of receipt of testis
not ice .  A ropy  o f  the Pet i t ion  must a lso  be mai led a t  the  t ime o f  T i l ing  to  the Dis tr ic t  OtTn:e
named above at the address 'mic:ned. Failure to File a petit ion within the 21 days constitutes a
waiver  of any r ight such person has to an administrative hear ing pursuant to Sections 120.569
and 120.57, Florida Statutes.

The petit ion shall contain the following information:
(a) The name, address, and telephone number of each petitioner; the Departments Consent Order
i t ieNt i t icat ion number  and the county  in  which the subject matter  or  ac t iv i ty  is  located; (b)  A
stntemttntotlhow and when each petitioner received notice of the Consent Order; Is) A statement
of itotv each petition's substantial interests arc aifectcct by the Consent Order; (d)  A statement
of the mater ial facts disputed by petitioner, if any; (e) A statement of facts which petitioner con~
tends warrant reversal or  tnodii ieation of the Consent Order ; ( t ' )  A statement of which rules or
statutes petit ioner  contends require reversal or  modification of the Consent Order; (g)  A state-
ment of the relief sought by petit ioner, stating precisely the action petit ioner wants the Depart-
ment to take with respect to the Consent Order.

S.

If a petit ion is f i led, the administrative hear ing process is designed lo formulate agency action.
Accordingly, the Department's f inal action may be different from the position taken by it in this
Notice. Persons whose substantial interests will be affected by any decision at" the Department

ltegaurd the a
¢=t=¢<1i:1e The petition must contort to the requirements specified above and be filed (received)
within 21 days of receipt of testis notice in the Office of General Counsel at the above address of
the Depar tment.  Fai lure to  pet i t ion with in the a l lowed t ime frame const i tu tes a waiver  of any
right such person has to request a hearing under Sections 120.569 and l 20.5'7, Florida Statutes,
and to partic ipate as a party to this proceeding. Any subsequent intervention will only be at the
approval of the presiding officer upon motion fi led pursuant to Rule 28-106.205, Flor ida Admin-
istrative Code.

with megzund to the subject Consent Order have the right to petition no become a party to the p m -

Mediation under Section 120.573, Florida Statutes, is not avnilabk: in this proceeding.

N O T I C E OF RIGHTS
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Mr. Patrick Flynn, Regional Manager
Mid~»C'u4untyServices,Inc.
200~Wemixcrstield Avenue
Altamonte Springs, FL 32714

The purpose of this letter is to advise Mid-County Services, Inc, of possible violations al' law for
which it may be responsible, and to seek its cooperation in resolving the matter. A Elercvicw
condunncd on March ll. zoos of Mid~Counly WWTF indicates :hat a violation of Florida Srat~
ume and Rules may exist an the facility. Department of Environmental Protection personnel ob-
swrcd the following:

Re*

Dear Mr. Flynn:

2.

1. The Mid-County WWTF was inspected on June 21. 2004. Thana was a very noticeable and
persistent odor around the Doran Mobile Home Park clubhouse to Thu east and downwind of
the facility. The treatment facility hcadworks and dumpster appeameci to be ,the source. Al-
though the dumpster was emptied during the inspection. the odor pcunsisted far at least an hour
after:

Between Fcbruaxjy 2004 and Februaxy 2005, the Pinellas County Environmental Management,
Division of Air Quality received 58 complaints oiOtlor from the residents of Doran Mobile:
Home Park in Palm Harbor. Representatives from the Pinellas County Environmental Man-
agcment, Division of Air Quality inspected the Mid~County WWTF to times between Febru-
ary 2064 and Fcbnmry zoos, in response to continuing odor complaints. Odor was detected
during all 20 inspections. From the continued complaints, in appears that cunvcnt operational
controls arc not sufficient to control the odors produced.

Warming Letter No. WL05-001 lnwszswn
M3d~Coumy WWTF
Facility HJ No. FL0034789
Pinellas County

8

av'., 3
,.
r6*44

Q

Environmental Protection
Department of

"a'-#wc Pfozecricn, Lexi Process"

Souzhwcsz District
3804 Coconut Palm Drive

Tampa. Florida 33619

Pzfnrzé 4.1 rtqeké pezpfn

March 29, 2005

Ar

I

1

FIL copyE

Q

Cloilcfn N. Cauliic
Secretary
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Warming Lctzer No. WL05-001 IDWSZSWD
Mid-County UtilitiesWWTF
Page 3 of 3

Any acli.vities an the Mid-County Uxilitics WWTF that may be coratibuling to violations of the
above-described slaautos or rules should be ceased. Operation of a facility in violation of stale
sxatuxos or rules may result in liability for damages and restoration, and the judicial imposition of
civil penalties up to Sl0.G00.00 per violation pOi day putnam to Sections 403.141 and 483.161,
Florida Statutes.

You are requested to contact Michele Duggan at the address inéicatcd or telephone number (813)
744.6100. extension 335. within 15 days of receipt of this Warning Lotto: to arrange a meeting to
discuss this matter. The Department is interested in rcviowing arty facts Mid-County Services,
Inc. may have that will assist in determining whether any violations have occurred. You may
bring anyone with you to the meeting that you feel could help resolve this Matter.

Please be advised that this Warning Letter is part of an agency investigation, pmlimimtry to
agency action in accordance with Section 120.$7(5), Florida Statutes. We look Durward to your
conperatitm in completing the investigation and resolution of this matter.

DAGlm d

cc: Shea Jackson, Pinellas CountyEnvironmental Management

Sincerely yours ,

sL..
bomb A. Glitz
rector of DissectManagement

oulhwesl District!

'r

9

1.

4

Q
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Jet; Bush
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CERTWIED MAIL #7001 25100806 1575 3203
HLETURN R£CEIP'l` REQUESTED
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Department of
Environmental Protection

Swthensk Dismal
400 N. Ccangress avenue, Suite 200

west Palm Beach, Florida 33401

8
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Calieen r.I. Castillo
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Mr. Richard*WrRctz
UKiliti1:suf?i'iurid;!"

»@»'6̀ Ivlilcs Grant Water and Sewer <'1~ =1»<$f»*~̀  ~/
209 Wealhersfield 'A venue
.Mtamontc Springs, FL 32714

8
r * "E 1 2*/*8
4 f ' 4 ¢

3
4

1 £~ *r7
"FN

Re: Proposed Settlement DEP vs. Miles Grant Water and Sewer
OGC No.:  064249

¢

The purpose of this letter is to complcie the resolution of the mzutcr previously idcniiiicd by the
Deparsnionl in the Warning Letter dated April . lb, 2006, a copy of which is attached. The
corrective actions required ro bring your facility into compliance have been performed. The
Depxmmcm finds that you arc in violation of the rules :Md stmulcs cited in the utlachcd Warning
Letter. In order to resolve inc mailers identified in the attached Warning L¢it<:r_ you are asscsssd
civil penalties in the amount of $250.00, along with $l00.( l0 Io reimburse the Depunmenl costs,
for a total ol`$350.00.

The Dcpxtntncxlt acknowledges that the payment of these civil penalties by you docs not
constitute an admission ollliability. This payment must be made payable to the Department
of' Envirottmcntal Protection by cashier:r's check Ur money order  : l td shall include the OGC
File Number assigned above and the nottuion "Ecosystems Management and Restoration
Trust Ftmd'°. Payment shall be sent to the Dcpzmmcnt oil Envirottxncnt:\l Protection,
Southeast Florida l) ism'ct, 400 North Congress Avenue, Suite 200, West Palm Beach,
Florida 33401 , within 30 elrtys of your signing this letter.

Your signing this letter constitutes your acceptance of the Department's offer to resolve this
matter on these terms. If you elect to sign this letter, please rectum it to the Department at the
address indicated above. The Department will then countersign the letter and tile it with the

D e W gn c e a
final agency action of the Department, which shall be enforceable pursuant to Sections 120.69
and 403. 121 , Florida Statutes.

au
Clerk of Lhe Department. When Me signed letter is tiled with the Clerk. the lcuer shall constiiutc

FLORIU

. »



Cir Richard Ritz. Regional Manager
Page 2 °iT3

on the above described terms, and will proceed accordingly. None al' your rights or suhstanlia!

If von do nix sign and rclum this lcucr xo the Depanmcm at the above referenced address within
ii) days of' receipt. the Department will assume that you are nut interested in settling this matter

interests saw determined by this hzuer unless you sign it and is is filed with the Deparunera Clerk

Sincere

4

Kevin R. Neal
District! Iiircctor
Souths lDistn'cl ;of=°

K R N m g?LI, 895¢

C43 b DEPIPSL

Pasiick Flynn -. Regional Dircclor, Utilities. Inc. of Florida: 200 Wcaihersiicld Avénuc
Xllamontc Springs, FL 32'714

Spotty Hawk -| Regional Compliance, Uzilitics, Inc. of Florida: 200 Wcazherstield Avenue
XltamonteSprings, FL 32714

Drinking Water Section
.lose Colas as DEP/WPB



Cfo Richard Ritz, Rcgionai Manager
Pare 3 of 3

FOR THE RI*ISPO}"iDEN'I

L Richard w. Ritz, HEREBY ACCEPT THE TERMS DF THE Sli'I"llL'¥:Zl\lENII` OFFER
IDENTIFIED ABOVE

2'OR .Ir1~818 RESPON STATE OF FLORHZJA DEPARTMENT
OF ENVIRON8~#!ENT XL PROTECTION

{-,»44,4 i.

Mr..Ric»hard~¥&*'"R"é
Rc9.ionnlMnn:

Kevin R. Neal
Distain Director
Southeast District Office

x~»s*"wa 1 £ 5. *~-t »'-.J

?> I IL,£.'¢:;"7'T=»* ,f im-

DGNE AD18nTfsf<ED this
Flnmrkia

day al

FILED. on this data. pursuant to §l20.5 Florida Statutes, with the designated Dcpanmem
Clerk. receipt of' which is hereby acknowledged

6lcrk
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CER'll!FlEI) MAXYL 8 70111 zs 0006 15753302
R£'ruR.n RECEIPT REQUESTED

Patrick Flynn, Regional Dizccxor
200 Weatlwrsiicld Ave.
Akamonfue Springs, FL 32194

Ektar Ma". I'*'l'm."1:

RE: Failure to T?nu=:ly.S;x&nui£ Lead and Copper

T_he purpose of this letter is to advise you of viédalions of' law

dcécicncies For the rcfzrenced Public Water S3:s1<:m:
:ind to seek your cocapcralinn in resolving the matbzr.

40 CAR 141 .90 (an) requires that water systems rcpon lend and copper rnoxxianring resuils to .the
Department ~.vii§1"n the !'\est 80 days fblkv.ving Loc crd of the applicable monitoring period. The

"s *,l;¢f¢ L

January 10, 2806; the Depadmcnt did nut receive the required rcsuits until March

;5¢

;...é»"~.' 3

lead and copper sampling results for 2005

ilea Ginni Water. and Sewer Company

Fxxrihcrmore, Chapters 3?3 and 403. I=I0ri<1a Statutes (Fla. b
Fail to obtain any permit or to violate or fail to comply with am

at your fnciiiay that may be con%1ibuli:'.,, no violsszions of the abovc describcd statutes
should be ceased.

Stan), pravidc that is is a violazicn m
y rule, regulation, order, permit, or

ccnificauen adapted Cr issued by the Department pursuant to its l:\wl'u\ nuthoritv. Anyactivities
Ar rules

Violations of FlfJr'itia Stauxtcs or administrative rules may rcsuit in iiabilixy 81: damages and
resturaxiznn, and the judicial imposition of civil pcnniiies up xo $5,080.00 per violation per day,
pursuant to Sections =w3.18t, 408.161 and 493.860, Fkmlda Statutes.

,Kii;

ay.
l »* '

4,4/4,

. x

288%

'a:.1Wvl;"uvU`TlwaL;;1l

$aul!°-:lst Dlsznzt
488 m. Cvngrass Avenue, Sure acc

west Palm Beach, Fwansa es~=c1

bamplzr Rcszzhs

due to be submitted to the Dcpanment by
21

1

for which mu may be responsible.
Deparlmetgt secorcis india-*atc the following

*-~.

VVARNINC LETTER
#WL 06~GG69P'»*.'=¥3SE1)
PW - Mania County
$~»(i§cs Gram Yublirx Waler System
PWS #443439 la

~ #-
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Ycfu are requested is caxuaci Ms. 3 ubvn James at (561) 681-6?3'? ~.vii'x~8n If days of receipt at
t`:*.is \,*.'arr\ing Lauer to a:~:ang¢ a meeting to discuss this matter. 'Mac D~;p.mm<::u is inwresled Ia
receiving any facts you may have the' wi'l assist in dezennining whether any -:ialazions have
fnccsrred. You may brirw. anyone with vs IQ :he meezzng Tim: von fee! cau'd 11:19 rcsolv this
mat§¢I'...

is par: of 28:8 :>re8iz'r11r*a:xrv Io

1,18.8 as i`8:~ ;*~..v';v:'d Io vow:Pie:as¢ be advised Mat :his Warning Lester
agency I
caopferatxon

acnxsn in accordance aim
in completing the

3 agency inwstxgnxaon,
Section i3i).S'?{5), Flonéca Szaiutes.

investigatkzn and resoku='=
' l ; pl Q 1. 'Q

Siz1cr:ri:?:#';

4

/' U. L WI[ €L-
~..-~ D148

z

¢

49
4 41 J

év»..~-» 4...
Kevin R. Neal
Disaricx Director
South¢8District

KR:4/f:u~i.W§g
9

9
*

Charics LcGros. Drinking Water Comglizuicc Scnztion.
D E Wt' s L

cc:

3

I
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The purpose M this loner is to complete also resolution of llano fglluro Io monitor for haloacolic acids lot me rolorlsnood public
war oyslsm In IM lounge calendar quasar ol2005. The Department Niels that you am In violation pf Role 62-580514.
Florida Admiléslrollon Coda and to GFR 141.l32(b). supbparl L, which status that a system must peliolm Kncluasotlli
quarterly monitoring following a moniloliug period in whim the syslern oxtouds 0.060 milligrams par liter for Maloaoolio acids.
in order lo resolve this mailer. you nana assessed avi! penalties In who amour of $500.00. along was s1oo.oo to relmburso
me Doparlmonl costs. lot a total a $800.00

if you do mt sign and mum this letter to the Depanmen! at me above cofcroncnd address wn'n?n 30 days of leccipt. the
Department enl ussuma that you are no! innarasieU in sewing Mis mane! on \he above daacrib4ed terms. am: veil!prucood
accoming\y. None of your rights or substantial intmesis aw determined by this letter ualmss vs den it and it is 68186 with the
Department CAR.

Your signing this totter constikrtes your acceptance al Mo Dcpartmenrs otter lo resolve this matter on tomaso terms. at you
eliact to sign this latter, pteasa mltrm it to the Department at the address Indicated above. The Dlupaututant wm than
countangn Tm fetter and tale ax with the Ctcrk a sir Department. Whe.n the signed letter is ttlcd with the. Clerk, the ttsttar
shall eonstltutc annul agency action at Me Department which shall be onforcenblo pursuant to siacticns 120.69 and we. 121,
Florida Statutes.

The Department acknowledges that Me payment of these civil penalties by you does not constitute an admission of liability,
This payment must be made payable to the Dnpartrnent of Environmental Protection by cashiers Mock or money order and
shall induce the OGC File number assigned above rind the notation 'Ecosystems Management and Restoration Trust
Fund'. Payment shalt be sent to the Department of Environmental Protection. Southeast Florida District. 400 North
Congress Avenue, Suite 2D. WestPalm Beach, Florida aa401. within 30 days al your signing this letter.

Mr, Patrick Flynn. Reglonai Diregtar
Miles Gram Water and Sewer Company
209 Weathersfneki Avenue
Aitmnonta springs. FL 32714

M
"*#to./ ` *<»° / 3-8.

Kevin R. Neal
ass1¢i¢x Diretlor
South3;st Disict Office

KRML, I ' t R m g

Re: Proposed Settlement at DEP vs. miles Grant Water and Sewer company
OGC File Number 06-0302

Sincerely,

Dear Mr, Ftyon:

CERTlFlEO MAIL #vans257080819801 ease
RETURN REQEIPT Refauesrso

Jeb Bush
Governor

Charles LeGras DEPJPSL

£3.99 *. 8 2888

*

a-nu

. Department of

Environmental Protection@ 42690092 eu-
6"* ,] ,9-(? __

Southeast District
too N. Congress Avenue. Suho 200

West Palm Beef* FIOIM8 33401

OKU5 PP'
(LC. 2SH,QE'/§

2

a
v

Coilaen M, Camille
Secretary

4*

cc.

I III II I -II-

r



DEF vs. Miles Grant Wawa ad Sewer Comwanv
F518 No. 'OGC 06-0802
Page 2 o!8

FOR THE rzEspot4t>srar

I. Patrick Flynn, on bohall d Miles Gran! Water and Sovmr Company, HEWEBY ACCEPT THE TERMS OF THE
SETTLEMENT OFFER IDENTIFIED Above

Fo?i THE ;qg5p0noEnT STJTE OF FLORIGA DEPi'\RTMENT
OF ENViF9ON?~:1ENTAL PROTECWON

Patrick Flynn Kevin R. noel
District Dirt¢!¢¢
Soulhoast Dfsiflcl

DONE Ame EMTEREO hi day d 20o_-. iN West Palm Beach, Florida

FILED, on this dam. pursuant to §120.52, Fbma Statutes. min the Mwnalw Oopartmonl GMM napalm d 14Mh Ia M
acm e l ad ed

Cimk
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Department of .
Environmental Protection (CID)

Jeb 8ush
Governor

SO\tlh088! one
400 N. Congress Avenue. Sulia 209

we Past Saach. Florida sawn
henM. Castile

reuary

Jun 1 1 2004
cxawrrnsu MAY. #7801 25100006 1575 1889
R E l LRIN REC MET m=.Qw SI LD

» 3 4
; a
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Mr. Patrick Flynn. Regional Dizccxor
Mike Gram War of and Sewer
290 Wealhersiield Avénuc
Alfammwtc Springs, Fkwidn 32714

SUBJECI Proposed Sdslcmeui of DEP vs. Miles Gram Waxes and Scvasr.
OGC File No.: 04-0892

Dear Mr. Flynn:

Tit: vwvw o(lthis Icttct is to complete the tcsotution of tea matter previously identifier! by the léqutwtmetnt in mt
Wumnitmg Dttftcr dated Aprii 28. 2004. a copy of which is attached. The corrective uctiuuts neqtxitrud in bring yatnr
facility into compliance have been performed. The Department Ends that vs are in vioiatitm of tea rules and
sdtuta cited in the attached Warning Letter. In order to wsotvc the matters id¢tt=in¢~a in the :mashed Warning
Lena, you are assess civil penalties in the amount of$500.00, along with $100.00 to rcimbutsc the Dcpatrlmcnt
ctmsls. for a total ofS600.00.

The Dcpanmenl acknowledges that :he payment ohhcsc civil penalties by you docs not constitute an admission of
liability. This r»=>1n¢n\ must be made payable lo the Department al' Envimnmuunl Prozeclion by c:aslulcr's cheek or
money order and sluill include :he OGC File Number assigned above and the :vocation "Ecosyswms Management
and Reswralion Trust Fundl°..Paymcn¢ shall be gem to the Dcparlmenl of Euvirunnaental Prolectian, Suuulhcasl
Flntida Disuicl. 400 North Congress Avenue, Suite 200. West Palm Beach. Flodda33401. wittrfu 30 days otyluur
signing this kucr.

Your signing this Lem: cunsriuncs your acceptance of the Departmcm's offer lo resolve this nuder on these tams.
If you elect to sign this letter, pkasc return it to the Dqaanmcm al the address indicated abuvc. Taw Depalnnnnlnl
will llulen eoumasign the knar and file it with the Clerk of the Department. When the signed letter iS flloé with the
Cleric. the kticr shall eonstinne final agency action ofrlv.: Dfpawvw. which shall be enforceable puxsuam to
Sections 120.69 and 403.121. Florida Statutes.

lfynu do Una sign and return this utter to abc Dcpanmcnt an the above referenced mmamsa wilhin.30 days of receipt,
ill: Dtpuarlmcm wit! assume that you ate not irwcmtcd in seating this mana- on an ab4uvc da4cn'h4:4d perms. and will
proceed accordingly. None ofyowr rights or substantial iauuests an cl¢nn§xtil by this lesser wutcss you sign Ir and
it is iilcd with live I'>qsanmenA Ckfk.

Sincerely.

U 84M . ;  .
Kevin ll. Neal
District Director
Southeast Dfsuict O!\3c¢

III I I I IIIII ll IIlIIIllll_

MVEW
2994
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Mike Gram Water and Sewer
OGC Fall No 0443892
Piége 2 of 2

FOR THE RESPONDIEZNT:

I , Patrick Plum on behsxrurmiws Grant Wale :Md SCWYF, HEREBY ACCEde"l`  THE 'wants OF  ' ra m

sa1'rLxamEn'r DFFER ma:~rmnEn ABOVE.

Hy:

/"
I
s Date:4

nom; ;\ND zzn'\'12RrsD xlxis day of

For hEr,w §a ONLY
,2004. in West PalmEtnch,~<

STATE OP FLOWDA nr PARTMENT
OF ENVlk(l)I\'MENIIAL l'ROTECTlO'N

4 9

/ - 1

`;»~'¢ »'-° ft iv
qlv

2

' iv
-4 81) . L
l>(.cvin R. Neal
DisariclDirector
Snulhczut District!Ofiicc

:

I FILING AND ACKNOWLE DGi\1Eh"l`
Fla,ED, on this 4=\°- pursuam to §l20.52, Floritiu Stamncs. with the designated DcpMnuxcnt Ciwk, receipt o§'whi1¢h
y4**s>'¢by wwwlww

M a ;
Dec

I<RNf1,A H;"IlfZB,fd{_g]\

Copies Qxmished to tony Meagan, Offce ofG¢ne'ml Counsel. D8P/TAL
Kathy cam-, Agency Clerk. MS #35, DEPHAI
David O'Bli£1l. Enforcement Coordinator. Waller Facilities. DEP/'TAI

C

a
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Jtzb bush
Gnvornnf

Youare requested to contact Drluora louse at (56t}6814782 within Ii ttcext (IN) trays ofreccipt of this
"»Yamistgiéitcr w arrange n meeting to discuss this matter. 'Htc Dcpttrttnncm is interested in nsvievring any
facts suit may have that will assist iN determining wlicthcr any violations have occurred. You may bring
aryan with you to the meeting that you feel could help resolve this matter.

Tlluapurpesc oftltis letter is to advise you ofpossiblc violations flaw for which you may be responsible,
anti no seek your coopaution in ,resolving the matter. A review ot'Dcpartmcnt tiles for Rh: above
nsllextncraU facility has revealed the Residuals Annual Summary for Me year 2003 was not rcccivtzd in a
timely rnannar as required, indicating that a violation of Florida Statutes and Rules may exist at the above
dtscrilrrzld facility.

As spccifrd in Rule 62~640.6$0(3Xb), Florida Administrative Code (F.A.C.), domestic wastewater
poirmitces utilizing land application sites to dispose of xhcir residuals are required to submit to the
Doparnngng a Residunis Manual Summary no later than February 19 of each year. In pnsdcular, this roper
is required to summarize a pc:nmii1ccls land application acliviiics for the prior calendar year.

SUBJECT:

Dear Mr. FlynN:

M1-,..Patrick Florin, Regional Dircdtor
M3194 .Gnnumt Water' and Sewer
200 Weaihuerwsfiuld Avenue
Allamunlc Springs, Florida 32714

czgxtrxxlzn MMI..fa no: 25100006 1575 1926
tu»:'11m1w ;msnQuns'rsn

. 0

APR 2 8 2004

Rcsiduais Annual Summary, 2003

l
I

Department of .
Environmental Protection

(e'

Southeast Dlskid
40o N. Congress Avenue. snsma 200

Wes! Palm Beach. Flurida 33401

Miles Grant WWTF
Martin County
Permit No: FLAM3842

wA!1tN1;~;(: LETTER
wL 04.8886 nw4asEn

Fu

n

.4"

I

Colleen M. Castile
Secrokary
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Miles Grant WWTF
Warning Latter # WL 04-0086 DW43SED
Page z of 2

Please be; adviaslwd that this Wanting Letter is pan fan agency investigation, prcliminnry to agency action
in accandnncc with Section l2D;57(5), Florida Statutes. We look forward to your eoopgratton in
completing the investigation and resolution of this matter.

,8
Sincerely,

John F. Iviouhon, III
Assistant Hireciorof Disiricl Management
sauawz Dietz*icl

4
. D \J FM/LAQ/-rl:(8/4;,l,

44

cc: Maurice Barker. DEP/TAL
Bond Akers, Penniuing/WPB
air Thief, DEP/PSI.
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ATTENTION DONALD wxsmussaw
VICE PRESIDENT

SUBJECT: Proposes Squlcmcnt of Wekiva Hunt. Club wwTF
OGC File No.: 02-1204

Dear Mr. Rasmussen:

The purpose of this letter is to complete the resolution of the matter previously identified
by the Department in the Warning Letter dated April 2, 2002, a copy of which is attach . The
corrective actions required to bring your facility into compliance have been performed. The
Department finds that you an: in violation of the rules and statutes cited in the attached Warning
Letter. In order to resolve the matters identified in the attached Warning Letter, you are assessed
civil penalties in the amount of S4,400.00, along with S 2s0.00 to reimburse the Department
costar for a total of $4,tS50.D0.

The civil penalties are apportioned as follows: $1,500.00 for violadoo of Sections
403.121(3)(b) and 403.161(1)(b), Florida Statutes; $500.00 for violation of Sections
403.12l(4)(c) and 403.161(1)(b), Florida Statutes, and Rule 62.62D.610(20), Florida
Administrative Code; 32,400.69 for violation of Sections 403.121(4)(b) .and 403.l61(1)(b),
Florida Statutes, and Rule 62-620.300(5), Florida Administrative Code.

The Department arkinmowledges that the payment of these avi! penalties by you docs not
cofxstitutc an admission of liability. This payment must be maldc payable to the Department of
Environmental Promotion by cashier's check or money order and shall include the OGC File
Number assigned above and the notation "Ecosystems Management and Restoration Trust Fund."
Payment shall hw: sent xo the Dopnxtmtemt Of Environmental Protection, Central District Office,
3319 Maguire Boulevard, Suite 232, Orlando, Florida 32803-3767, within 31) days of your
signing this later.

o;\anderso n'c6'»zioca'ewekiva hunt dub sfcsWoc "Mare ?raze~m»<ua. Less Ffszws'

FIEGR

Pnnxrdcw: my-Jf¢ ,'=.»;»c:.

.2



Your signing this letter constitutes your acceptance of the Depat1mc~nt's offer to resolve
this matter on Mose terms. If you elect to sign this letter, please return it to the Depamcnt an the
address indicated above. The Department will than cotmtcrsign the letter and file it witlitltc Clerk
of the Department. When the signed letter is filed with the Clerk, the lcucr shall constitute tonal
agency action of the Dcptu-mtant which shall Bo enforceable pursuant to Section 120.69 and
403.121, Florida Statutes.

.If you do not sign and mum this letter to the Department at the District address by August
30. 20925 the Ilepattmcnt will assume that you art: not ixttcttcfsted in settling this matter on the
above tiestzribed tcntts, and will proceed accordingly. None of your rights or substantial interests
are determined by this letter tmlnsss you sign it Ana it is filed with the Hcpamucnt Clark.

82
VFGI

af6§ . aES4¥or¢nEr~rt'r=

Sanlando Wtilities Corporation
OGC File No.: 0624204
Page 2

I, Donald Rasmussen, Via: President, an behalf of Sardandm Udlixies Corporation, HEREBY
ACCEPT THE TERMS OF THE SETTLEMENT OFFER IDENTIFIED ABOVE.

Hy:

Date* 3/ A
i i ; l l l a l r  t o o d n ¢ l ¢ l u t t 9 1 8 9 9 5 1 4 u u n 1 1 I l n u t u u i n u u u u u l l h n u u l s u 1 s n s n u n u u n u u l u I r l s a I h l l u

DONE AND ENTERED this

*

a

F o r  D E P A R T M IE N T  U S E O N L Y

,:>.7

,Vt ,./

STATE OF FLGRIUA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

day of ,

:via JF. Garfcin
Etna of District! Management

Sincerely,

Date

,@.
Liviah F. Garfain

tor of .District Management

*

9

n 2802.

J

4



Sanlando Utilities Corporation
OGC File No.: 02-1204
Page 3

FILING AND AcKnomvu:nGn»1En'r
FILED, on this dale, pursuant to
§120.52, Florida Statutes,
With the designated Department
Clerk. reoeipr of which is hereby
Acknowiedgéd.

Copies furnished ro: Kathy Carter, CGC
Steven Kelly, Wastewater Enforcement Coordinator

VFG: ca

Clo re

Enclosures

¢>'?»78H¢2>¢L
no
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Your signing this letter constitutes your acceptance of the DcpartmenVs offer Io resolve this
matter on tltcsc terns. ll' you elect to sign this léucr, please mum it Io the Department at the
address indicated above. The Dsparuncnt will tltcn countersign the letter fit!  file it with the
Clerk of the Department. When the signed letter is tiled with the Clerk, the letter shall eonstittnc
Tina! agency action of theDepanment which shall be enforceable pursuant to Section 120.69 inc!
493. 12 l . F!onlda Statutes.

The Department acknowledges that the payment of these civil penalties by you docs not
constitute an admission of liability. This payment must be made payable to the Polk County
Health Department by cashiers check or money order and should include the OGC File Number
assigned above. Payment shall be spent to the Polk County Health Department, 2090 East Clawer
Street Barrow, F'lon'da, 33830. within of to days al' your signing this lcttttr.

The purpose of this letter is no complete the resolution of the matter previously identified by the
Department in the Warning letter dated October 26, 2006, a copy of which is attached. The
Dcpanmcm finds that you were in violation of the rules and statutes cited in the warning letter.
The corrective actions required lo bring your facility into compliance have been pcrfomied. In
order to resolve the matters identified in the attached Warning Letter, you are assessed civil
penalties in the amount of`$'/00.00, along with $500.00 to reimburse the Mpzutmcnt costs, for a
total of$l200.Q0.

Dear Water System Over:

SUBJECT: Proposed Settlement of Cypress Lakes Ulilitics, lnc.Water System
OGC File sl 06-653PW5055A.

Patrick Flynn,
Cypress Lakes Utilities, Inc,
200 weamwnsnda Ave.
Altamonte Springs. FL 32714

LT

,_ . . . , » . -  , * . . . w

' " " "
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OGC 06~653PW5()55A
PAGE TW()

If you do not sign and return this letter to the Polk County Health Department M 2090 East
Clown Stvcct, Barrow, Florida 33830 by December 5, 2006, the Department will assume that
you arc nut interested in settling this matter on the above described terms, and will proceed
accordingly. Nom: of your rights or substantial intorcsts are determined by this letter unless you
sign it and it is tiled with the Department Clerk.

.. , all! R. Ehlenbcck, P.E.
Professional Engineering Administrator

Ill



UGC 8 06-658I'W505.5?\
PA(3{8 'rr-wJ8L8

F O R THE RESPON UENTS:

l , . . . . . . . . .  Patrick Flynn . . . . v on behaltlofCyprcss Lakes Utilities. Inc.
I-IERl88Y ACCEPT THE TIERMSQF THE. SETTLEMISNT QFl'5j§.1..I2!3'3~§T,1I?.l.ED AHQW8.

..~.¢
By:

Dorn; ANDENTERED this ,488 +4 day of 2)Q¢e~ 6 Er#

FILING AND ACKNGWLEDGEMENT FILED, on this date, pursuant to
§i2G.52 Florida S\atutcs, With the designated Dcpannwnt Clerk. receipt of which is hgzreby
Acknewlcdgcd.

Copy fumishcd to'
Xe: Roland Reis, Legal Council

¢4..-giv

/»:',,..
$84

w

Exam

FOR I)EPAR'llMENT USE onLy_

*...-.

4

Daniel  O .  Haigh  . . .
Director
Polk County Health Department

?)cpar1lm:n'1 Clerk

s
a

FLORIDA DEPARTMENT OF HEALTH
POLK COUNTY HEALTH DEPARTMENT

4 s/>@
Date

2006.



OGC # 06-653P\V5055A
PAGE 'FOUR

NOTICE OF RIGHTS

Persons who are not panic-s to this Consent Order but whose substantial interests are affected Hy
this Consent Order have a n°ght. pursuant no Sections 120.569 and 120.57, Florida Statutes, to
petition for an administrative determination hearing on it. The Petition must contain the
information set forth below, and must be tiled (received) at the Depattmem of Environmental
Protection's Ofiicc of' General Counsel, 3900 Commonwealth Boulevard, MS-35, Tallahassee
Florida, 32399-3000, within twenty~one (21) days of receipt of this notice. A copy of the
Petition must also be mailed at the time of filing to the District Off we above at the urddress
indicated. Failure to tile a petition with the twenty~onc (Zi) days constitutes a waiver of any
right such person has to an administrative hearing pursuant to Sections 120.569 and 120.57
Florida Statutes

The petition shall contain the following information
a) The name, qddrcss, and telephone number of each petitioner; the Depacrtmcnfs

Consent Order identitieation number and the county in which five Wbjeet matter or
activity is located

b) A statement of how and when each petitioner received notice of the Consent Greer;
e) A statement of how each petitioners substantial interests arc affectctl by the

Consent Order
d) 4. statement of the material Yocts disputed by petitioner, if any
c) A statement at' facts which petitioner contends warrant reversal or modification of the

Consent Order.
1) A statement of which mies or statutes petitioner contends require reversal or moditica

son of the Consent Order
g) A statement of the relief sought by petitioner. stating precisely the action petitioner

wants the Dcpanment to take with respect to the Consent Order

If a petition is tilted, the administrative hearing process is designed to formttiate agency
ration. Aeccrdingly, the Departments final action may be different firm the position taken
by it in tits Notice. Persons whose substantial interests will be afTer:tcd by any decision of
the Depanmcnt with regard to the subject Consent Order have the right to petition to become a
party £0 the proceeding. Tito petition must conform to the rcquinements specified abtatvc and be
tiled (rcocived) within 21 days of receipt of this notice in the Ofticc oil Gcncral Counsel at the

dtiress of the Department. Failure to petition within the allowed time [insure constitutes a
waiver of any right such person has to request a hearing under Sections 120.569 and 120.57
Florida Statutes, Md to panicipnvc as a party to this proceeding. Any subsequent inttrrvtzntion
will only be at the: approval of the pnzsiding ofiiccr upon motion filed putssiant to Rule 28
106205. Florida AdmiNistrative Cade

{1bOV@ ad

Mcziiaaion under Section 120.573, Florida Statutes, is not available in this procedure
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BEFORE THE STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION,

IN THE OFFICE OF THE
NORTHWEST DISTRICT

Complainant,
OGC FILE NO. 07-1887-03-DW

\

vs.

SANDY CREEK UTILITY SERVICES, INC.

Respondent.

CONSENT ORDER

This Consent Order is entered into between the State of Florida Department of

Environmental Protection ("Department") and Sandy Creek Utility Services, Inc.

("Respondent") to reach settlement of certain matters at issue between the Department

and Respondent.

The Department finds and the Respondent admits the following:

1. The Department is the administrative agency of the. State of Florida

having the power and duty to  protect  Florida's air  and water resources and to

administer and enforce the provisions of Chapter 403, Florida Statutes ("Fla, Stat.") and

the rules promulgated thereunder, Title 62, Florida Administrative Code ("Fla. Admin.

Code"). The Department has jurisdiction over the matters addressed in this Consent

Urder.

2. Respondent is a person within the meaning of Section 403.031(5), Fla. Stat.

3. Respondent is the owner and is responsible for the operation of Sandy

Creek Ranch, a 0.075 million gallon per day ("MGD") annual average daily flow

complete mix stabilization advanced secondary domestic wastewater treatment facility

("Facility") with chlorinated effluent to a slow-rate public access sprayfield land



Sandy Creek Utility Services, Inc.
OGC File No. 07-1887-03-DW
Page 2

application to the Sandy Creek Ranch Golf Course. Residuals are aerobically digested.

The Facility is located at 2405 County Road 2297, Panama City, Bay County, Florida and

approximately at latitude 30° 06' 10" North, longitude 85° 29' 21" West.

4. The Department f inds that Respondent operates the Facility under

Department Permit No. FLA010019 ("Permit"), which was issued on September 22, 2006

and expires on September 21, 2011.

5. The Respondent submitted an Agricultural Use Plan ("AUP") in 2002

which stated that residuals generated at the Facility would be land applied at an

agricultural site known as Gulf County Farms ("GCF"). Rule 62-640.650(3)(b) Fla.

Admin. Code requires a permittee using an application site to submit a Residuals

Annual Summary ("RAS") to the appropriate District Office of the Department on an

annual basis. The RAS shall include the total amounts of  residuals, nitrogen,

phosphorus, potassium, and heavy metals applied to each application zone.

6. The Department finds that, based on the 2004 and 2005 RAS; the method

used for vector attraction reduction is incorporation. A Residuals Site Inspection

conducted on August 4, 2005, of GCP, revealed that residuals were being piled on the

fields, and were not incorporated within the specified six hour time frame necessary to

meet vector attraction reduction requirements.

7. The Department f inds Mat,  based the 2004 and 2005 RAS;

Sorghum/Sudan is to be grown on the fields at GCF as a summer crop. The August 4,

2005 inspection of GCF revealed that cover crops were not being sustained on all the

fields.

8. The Department finds that, based on the 2004 RAS, residuals generated by

the Facility and applied to GCF were not analyzed by a laboratory certif ied by the

Department of Health, under the National Environmental Laboratory Accreditation

Program ("NELAP"), for determining metal concentrations in residuals. Respondent's

o n



Sandy Creek Utility Services, Inc.
OGC File No. 07-1887-03-DW
Page 3

failure to have the Fact]ity's residuals analyzed as described above constitutes a

violation of Rule 62-640.650(1)(h), Fla. Admin. Code, which states that any laboratory

tests required by this chapter shall be performed by a laboratory certified by the

Department of Health under Chapter 64E-1, Fla. Admin. Code to perform the test.

9. Rule 62-640.700(3)(f), Fla. Admin. Code states that if residuals which are

subject to the cumulative loading limitations of Rule 62-640.700(3), Fla. Admin. Code

have been applied to an application zone, and the cumulative loading amount of one or

more pollutants is not known, no further applications of residuals may be made to that

application zone. According to the 2004 RAS, the laboratory contracted by the

Respondent for residuals analysis failed to properly analyze and report metals,

nitrogen, and fecal coliform. The Department finds that, although the cumulative

loading amount was not known for these pollutants, residuals generated by the Facility

were applied at GCP throughout 2004 and thus were applied in violation of Rule 62-

640.700, Fla. Admin. Code.

Having reached a resolution of the matter the Department and the Respondent

mutually agree and it is

ORDERED:

.10. Within thirty (30) days of the effective date of this Consent Order,

Respondent shall pay the Department $1,225 in settlement of the matters addressed in

this Consent Order. This amount includes $100 for costs and expenses incurred by the

Department during the investigation of this matter and the preparation and tracking of

this Consent Order. The civil penalties are apportioned as follows: $375 for violation of

Rule 62-640.600(2)(a), Fla. Admin. Code; $375 for violation of Rule 62-640.750(2), Fla.

Admin. Code; and $375 for violation of Rules 62-640.650(1)(h), and 62-600.740(2)(e), Fla.

Admin. Code. Payment shall be made by cashier's check or money order. The

instrument shall be made payable to the "Department of Environmental Protection"



Sandy Creek Utility Services, Inc.
OGC File No. 07-1887-03-DW
Page 4

new owner.

and shall include thereon the OGC number assigned to this Consent Order and the

notation "Ecosystem Management and Restoration Trust Fund".

11. in the event of a sale or conveyance of the Facility or of the property upon

which the Facility is located, if all of the requirements of this Consent Order have not

been fully satisfied, Respondent shall, at least 30 days prior to the sale or conveyance of

the property or facility, (1) notify the Department of such sale or conveyance, (2)

provide the name and address of the purchaser, or operator, or person(s) in control of

the facility, and (3) provide a copy of this Consent Order with all attachments to the

The sale or conveyance of the Facility, or the property upon which the

Facility is located shall not relieve the Respondent of the obligations imposed in Mis

Consent Order.

12. If any event, including administrative or judicial challenges by third

parties unrelated to the Respondent, occurs which causes delay or the reasonable

likelihood of delay, in complying with the requirements of this Consent Order,

Respondent shall have the burden of proving the delay was or will be caused by

circumstances beyond the reasonable control of the Respondent and could not have

been or cannot be overcome by Respondent's due diligence. Economic circumstances

shall not be considered circumstances beyond the control of Respondent, nor shall the

failure of a contractor, subcontractor, materialman or other agent (collectively referred

to "contractor") to whom responsibility for performance is delegated to meet

contractually imposed deadlines be a cause beyond the control of Respondent, unless

the cause of the contractor's late performance was also beyond the contractor's control.

Upon occurrence of an event causing delay, or upon becoming aware of a potential for

delay, Respondent shall notify the Department orally within 24 hours or by the next

working day and shall, within seven calendar days of oral notification to the

Department, notify the Department in writing of the anticipated length and cause of the

as



Sandy Creek Utility Services, Inc.
OGC File No. 07-1887-03-DW
Page 5

\

delay, the measures taken or to be taken to prevent or minimize the delay and the

timetable by which Respondent intends to implement these measures. If the parties can

agree that the delay or anticipated delay has been or will be caused by circumstances

beyond the reasonable control of Respondent, the time for performance hereunder shall

be extended for a period equal to the agreed delay resulting from such circumstances.

Such agreement shall adopt all reasonable measures necessary to avoid or minimize

delay. Failure of Respondent to comply with the notice requirements of this Paragraph

in a timely manner shall constitute a waiver of Respondent's right to request an

extension of time for compliance with the requirements of this Consent Order.

Persons who are not parties to this Consent Order, but whose substantial

interests are affected by this Consent Order, have a right, pursuant to Sections 120.569

and 120.57, Fla. Stat., to petition for an administrative hearing on it. The Petition must

contain the information set forth below and must be filed (received) at the Department's

Office of General Counsel, 3900 Commonwealth Boulevard, MS# 35, Tallahassee,

Florida 32399-3000 within 21 days of receipt of this notice. A copy of the Petition must

also be mailed at the time of filing to the District Office named above at the address

indicated. Failure to file a petition within the 21 days constitutes a waiver of any right

such person has to an administrative hearing pursuant to Sections 120.569 and 120.57,

Fla. Stat.

The petition shall contain the following information:

(a) The name, address, and telephone number of each petitioner; the Department's

Consent Order identification number and the county in which the subject matter or

activity is located; (b) A statement of how and when each petitioner received notice of

the Consent Order; (c) A statement of how each petitioner's substantial interests are

affected by the Consent Order; (d) A statement of the material facts disputed by

petitioner, if any; (e) A statement of facts which petitioner contends warrant reversal or

13.



Sandy Creek Utility Services, Inc.
OGC File No. 07-1887-03-DW
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modification of the Consent Order; (f) A statement of which rules or statutes petitioner

contends require reversal or modification of the Consent Order; (g) A statement of the

relief sought by petitioner, stating precisely the action petitioner wants the Department

to take with respect to the Consent Order.

If a petition is filed, the administrative hearing process is designed to formulate

agency action. Accordingly, the Deparhnent's final action may be different from the

position taken by it in this Notice. Persons whose substantial interests will be affected

by any decision of the Department with regard to the subject Consent Order have the

right to petition to become a party to the proceeding. The petition must conform to the

requirements specified above and be filed (received) within 21 days of receipt of this

notice in the Office of General Counsel at the above address of the Department. Failure

to petition within the allowed time frame constitutes a waiver of any right such person

has to request a hearing under Sections 120.569 and 120.57, Fla. Stat., and to participate

as a party to this proceeding. Any subsequent intervention will only be at the approval

of the presiding officer upon motion filed pursuant to Rule 28-106.205, Fla. Admin.

Code.

A person whose substantial interests are affected by the Consent Order may file a

timely petition for an administrative hearing under Sections 120.569 and 120.57, Fla.

Stat., or may choose to pursue mediation as an alternative remedy under Section

120.573, Fla. Stat., before the deadline for filing a petition. Choosing mediation will not

adversely affect the right to a hearing if mediation does not result in a settlement. The

procedures for pursuing mediation are set forth below.

Mediation may only take place if the Department and all the parties to the

proceeding agree that mediation is appropriate. A person may pursue mediation by

reaching a mediation agreement with all parties to the proceeding (which include the

Respondent, the Department, and any person who has filed a timely and sufficient



Sandy Creek Utility Services, Inc.
OGC File No. 07-1887-03-DW
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petition for a hearing) and by showing how the substantial interests of each mediating

party are affected by the Consent Order. The agreement must be filed in (received by)

the Office of General Counsel of _the Department at 3900 Commonwealth Boulevard, MS

#35, Tallahassee, Florida 32399-3000, within 10 days after the deadline as set forth above

for the filing of a petition.

The agreement to mediate must include the following:

(a) The names, addresses, and telephone numbers of any persons who may

attend the mediation;

(b) The name, address, and telephone number of the mediator selected by the

parties, or a provision for selecting a mediator within a specified time;

(c) The agreed allocation of the costs and fees associated with the mediation;

(d) The agreement of the parties on the confidentiality of discussions and

documents introduced during mediation;

(e) The date, time, and place of the first mediation- session, or a deadline for

holding the first session, if no mediator has yet been chosen;

(f) The name of each party's representative who shall have authority to settle

or recommend settlement; and

(g) Either an explanation of how the substantial interests of each mediating

party will be affected by the action or. proposed action addressed in this notice of intent

or a statement clearly identifying the petition for hearing that each party has already

filed, and incorporating it by reference.

(h) The signatures of all parties or their authorized representatives.

As provided in Section 120.573, Fla. Stat., the timely agreement of all parties to

mediate will toll the time limitations imposed by Sections 120.569 and 120.57, Fla. Stat.,

for requesting and holding an administrative hearing. Unless otherwise agreed by the

parties, the mediation must be concluded within sixty days of the execution of the
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agreement. If mediation results in settlement of the administrative dispute, the

Departrnent must enter a final order incorporating the agreement of the parties.

Persons whose substantial interests will be affected by such a modified final decision of

the Department have a right to petition .for a hearing only in accordance with the

requirements for such petitions set forth above, and must therefore file their petitions

within 21 days of receipt of this notice. If mediation terminates without settlement of

the dispute, the Department shall notify all parties in writing that the administrative

hearing processes under Sections 120.569 and 120.57, Fla. Stat., remain available for

disposition of the dispute, and the notice will specify the deadlines that then will apply

for challenging the agency action and electing remedies under those two statutes.

14. Respondent shall allow all authorized representatives of the Department

access to the property and facility at reasonable times for the purpose of determining

compliance with the terms of this Consent Order and the rules and statutes of the

Department.

15. All submittals and payments required by this Consent Order to be

submitted to the Department shall be sent to the Florida Department of Environmental

Protection, 160 Governmental Center, Pensacola, Florida 32502-5794.

16. This Consent Order is a settlement of the Department's civil and

administrative authority arising under Florida law to resolve the matters addressed

herein. This Consent Order is not a settlement of any criminal liabilities which may

arise under Florida law, nor is it a settlement of any violation which may be prosecuted

criminally or civilly under federal law.

17. The Department hereby expressly reserves the right to initiate appropriate

legal action to prevent or prohibit any violations of applicable statutes, or the rules

promulgated thereunder that are not specifically addressed by the terms of this Consent
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Order, including but not limited to undisclosed releases, contamination or polluting

conditions.

18. The terms and conditions set forth in this Consent Order may be enforced

in a court of competent jurisdiction pursuant to Sections 120.69 and 403.121, Fla. Stat.

Failure to comply with the terms of this Consent Order shall constitute a violation of

Section 403.161(1)(b), Fla. Stat.

19. Respondent is fully aware that a violation of the terms of this Consent

Order may subject Respondent to judicial imposition of damages, civil penalties up to

$10,000.00 per day per violation, and criminal penalties.

20. Entry of this Consent Order does not relieve Respondent of the need to

comply with applicable federal, state or local laws, regulations or ordinances.

21. No modifications of the terms of this Consent Order shall be effective until

reduced to writing and executed by both Respondent and the Department.

22. Respondent acknowledges and waives its right to an administrative

hearing pursuant to Sections 120.569 and 120.57, Fla. Stat., on the terms of this Consent

Order. Respondent acknowledges its right to appeal the terms of this Consent Order

pursuant to Section 120.68, Fla. Stat., and waives that right upon signing this Consent

Order.

23. This Consent Order is a final order of the Department pursuant to Section

120.52(7), Fla. Stat., and it is final and effective on the date filed with the Clerk of the

Department unless a Petition for Administrative Hearing is filed in accordance with

Chapter 120, Fla. Stat. Upon the timely filing of a petition this Consent Order will not

be effective until further order of the Department.
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FOR THE RESPONDENT:

DATE

Q ,4%c4
Dendld Rasmubbel W4r/61c/4 c, Fa'/N14
VicePfesldenf ' f<46/oA/rc /J 1884784
Sandy Creek Utility Services, Inc.

DONE AND ORDERED this 49nd day of JanWu/1 / ,  , 200149

i n psns¢4ooLA,Florida.

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

W. Richard Fancier
District Director

Filed, on this date, pursuant to Section 120.52, Fla. Stat., with the designated
Department Clerk, receipt of which is hereby acknowledged.

M ( M I . 2 2  8
l)ateM(*/Uj (U

Copies furnished to:

Lea Crandall, Agency Clerk (lea.crandal1@dep.state.fl.us)

a
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BEFORE THE STATE OF FLORIDA
DEPARTMENT OP ENVIRONMENTAL PROTECTION

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENIAL PROTECTION,

IN THE OFFICE OF THE
SOUTHWEST DISTRICT

Complainant,

vs.

)
)
)
)
>
)
)
)

OGC FILE no. 06- 1040-5 l-pw

D e p t . o f  Env1r9~= '  @` {E@:i5

ProteCts rm
Utilities, Inc. of Florida

JUN 12 2005
Respondent.

)
>
m

CONSENT ORDER Southwest District

This Consent Order is entered into between the State of Florida Department of

Environmental Protection ("Depamnent") and Utilities, Inc. of Florida ("Respondent") to reach

settlement of certain matters at issue between the Department and Respondent.

The Depaxunéhftindé aNd the Respondent admits the following:

1. The Department is the administrative agency of the State of Florida having the

power and duty to administer and enforce the provisions of the Florida Safe Drinldng Water Act,

Sections 4031850 gt seq., Florida Statutes, and the rules promulgated thereunder, Title 62,Florida

Administrative Code. The Department has jurisdiction over the matters addressed in this

Consent Order.

Respondent'is a person within the meaning of Section 403.852(5), Florida

Statutes

3 Respondent is the owner and operator of a community water system, PWS#

6511423, located in Pasco County Florida which, serves the Summertree Water Plant ("system")

The Department finds that Rcspondentis in violation of Rule 62-550.310(3)

Florida Administrative Code ("Fla. Admin. Code"), which establishes the maximum contaminant

OGC File No. 06-1040-51-PW
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level ("MCL") for total trihalomethanes ("TTHMs") as 0.080 milligrams per liter ("mg/L") and

the five haloacetic acids ("HAA5s") as 0.060 mg,/L. The running annual average-results for

samples collected from the system during the 2"d Quarter 2005 through the IS( Quarter 2006 and

analyzed for TTHMs aNd ¥-L4A5s are 0..105 mg/L and 0.078 mg/L, respectively.

Having reached a resolution of the matter the Department and the Respondent mutually

agree and it is

ORDERED:

Respondent shall comply with the following corrective actionswithin thestated

time periods:

a. Within 60 days of the effective date of this Consent Order, Respondent shall

retain the services of a Florida-registered professional engineer to evaluate-Qhe system and

submit an application, alongwith any rgquiired application fees,. to the Department fora permit to

construct any modificétioims needed to address the MCL violation(s)1

b. The Department shall review the application submitted pursuant to

paragraph 5a above. In the event additional infonnation, modifications or specifications are

necessary to process the application, the Department sbdl issue a written request for information

("RFI") to Respondent for such information. Respondent shall accordingly submit the requested

information in writing to the Department within 15 days of receipt of the request. Respondent

shall proVide all infom1iation.requeSted in any additional RFIs issued by the Department within

15 days of receipt of each request.

c. Within 180 days of issuance of any required permit(s), Respondent shall

complete the modifications approved pursuant to the permit(s) issued in accordance with

paragraphs 5a. and 5b. above, and submit to the Department the engineer's certification of

OGC File No. 06-1040-51-PW
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completion of construction, along with dl required supporting documentation. Respondent shall

receive written Department clearance prior to placing the system modifications into service.

d. Respondent shall continue to sample quarterly for TTHMs and HAA5s in

accordance wide Rule 62-550.514(2)5 Fla Admin. Code. Results shall be submitted to the

Department within ten (10) days following the mouth inwhich the samples were taken or Within

10 days following Respondent's receipt of the results, whichever is sooner. Additionally,

quarterly reports shall be submitted to the Department 'm accordance with Rule 62-550.821(l2),

Fla. Admin. Code.

e. In the event that the modifications approved by the Department pursuant to

paragraphs 5a and 5b. are determined to be inadequate to resolve the MCL violation(s), the

Department will notify the Respondentin writing. Within 30 days of receipt of written

notification firm the Department that the results of the quarterly sampling indicate that the

system modiiicatibns havenot resolved the violation(s), Reépdhdentshall submit another

proposal to address the MCL violation(s). Respondent shall provide all information requested in

any RF1s issued by the Department within 15 days of receipt of each request. Within 60 days of

the date the Department receives the application pursuant to this paragraph, Respondent shall

provide all information necessary to complete the application.

f. Respondent shall continue to issue public notice regarding the MCL

viola;ion(s) every 90 days in acco1'dan<;é.with Rule 62-560.410(l),. Fla AdMin. Code, until the

Department determines that the system is in compliance with ell MCLs. Respondent shall

submit certification of delivery of public notice, using DEP Form62-555.900(22), to the

Department within ten days of issuing each public notice.

OGC File No. 06-1040-51-PW
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6. Within 15 days of the effective date of this Consent Order, Respondent shall pay the

Department $500 in settlement of the matters addressed in this Consent Order. This amount

includes $500 for costs and expenses incurred by the Department during the investigation of this

matter and the Preparation and tracking of this Consent Order. Payment shall be made by

cashier's check or money order. The instrument shall be made payable to the "Department of

Environmental Protection" and shall include thereon the OGC number assigned to this Consent

Order and the notation "Ecosystem Management and Restoration Trust Fund."

7. Respondent agrees to pay the Department stipulated penalties in the amount of

$100 per day for each and every day Respondent fails to timely comply with any of the

requirements of paragraph 5 of this Consent Order. A separate stipulated penalty shall be

assessed for each violation of this Consent Order. Within 30 days of written demand from the

Department, Respondent shall make payment. of.the appropriate stipulated penalties to the

"Department of EnvironMental Potectioh" by cé1shiei"s check or money order and shall include

the OGC number assigned to this Consent Order and the notation "Ecosystem Management and

Restoration Trust Fund." Payment shall be sent to the Department of Environmental Protection,

Southwest District Office, 13051 N. Telecom Pkwy, Temple Terrace, FL 33637. The

Department may make demands for payment at any time after violations occur. Nothing in this

paragraph shall prevent the Department from filing suit to specifically enforce any of the terms

of this ConsentOrder..If the Department is reqttiretl to tile. a lawsuit to rgiéoVerStipulated

penalties under this paragraph, the Department will not be foreclosed from seeking civil penalties

for violations of this Consent Order in an amount greater than the stipulated penalties due under

this paragraph.

OGC File No. 06- 1040-51-PW
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8, If any event, including administrative or judicial challenges by third parties

unrelated to the Respondent, occurs which causes delay or the reasonable likelihood of delay, in

complying with the requirements of this Consent Order, Respondent shall have the burden of

proving the delay was or will be caused by circumstances beyond the reasonable control of the

Respondent and could not have been or cannot be overcome by Respondent's due diligence.

Economic circumstances shall not be considered circumstances beyond the control of

Respondent, nor shall the failure of a contractor, subcontractor, materialman or other agent

(collectively referred to as "contractor") to whom responsibility for performance is delegated to

meet contractually imposed deadlines be a cause beyond the control of Respondent, unless the

cause of the contractor's late performance was also beyond the contractor's control. Upon

occurrence of an event causing delay, or upon becoming aware of a potential for delay,

Respondent. shall notify the Department orally within 24 hours or by the next working day and

shall, within seven calendar days'df brat noiificadon Iothe Department, notify the Department in

writing of the anticipated length and cause of the delay, the measures taken or to be taken to

prevent or minimize the delay and the timetable by which Respondent intends to implement

these measures. If the parties can agree that the delay or anticipated delay has been or will be

caused by circumstances beyond the reasonable control of Respondent, the time for performance

hereunder shall be extended for a period equal to the agreed delay resulting from such

circumstances". Such agreement shall adopt.all reasoNable measures necessary to avoid or

minimize delay. Failure of Respondent to comply with the notice requirements of this Paragraph

in a timely manner shall constitute a waiver of Respondent's right to request an extension of time

for compliance with the requirements of this Consent Order.

OGC File No. 06-1040-51-PW
Page 5 of 11 .



9. Persons who are not parties to this Consent Order, but these substantial interests

are affected by this Consent Order, have a right, pursuant to Sections 120,569 and 120.577

Florida Statutes, to petition for an administrative hearing on it. The Petition must contain the

information set forth below and must be filed (received).at the Department's Office of General

Counsel, 3900 Commonwealth Boulevard, MS #35, Tallahassee, Florida 32399-3000, within 21

days of receipt of this notice. A copy of the Petition must also be mailed at the time of filing to

the District Office named above at the address indicated. Failure to file a petition within the 21

days constitutes a waiver of any right such person has to an administrative hearing pursuant to

Sections 120.569 and 120.57, Florida Statutes.

10. The petition shall contain the following information:

The name, address, and telephone number of each petitioner, the

Department's Consent Order identification number and the county in which the subject matter or

activity is located;

b. A statement of how and when each petitioner received notice of the

Consent Order,

c, A statement of how each petitioner's substantial interests are affected by

the Consent Order,

d. A' statement of the material facts disputed by petitioner, if any,

A statemérit of facts which petitioner conten.ds.war1jant reversal or

modification of the Consent Order,

A statement of which rules or statutes petitioner contends require reversal

or modification of the Consent Order;

OGC File No. 06-1040-51-PW
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A statement of the relief sought by petitioner, stating precisely the action

petitioner wants the Department to take with respect to the Consent Order

If a petition is filed, the administrative hearing process is designed to formulate

agency action. Accordingly, the Department's final action may be different from the position

taken by it in this Notice. Persons whose substantial interests will be affected by any decision of

the Department with regard to the subject Consent Order have the right to petition to become a

party to the proceeding. The petition must conform to the requirements specified above and be

filed (received) within 21 days of receipt of this notice in the Office of GenerMCounsel at the

above address of the Department. Failure to petition within the allowed time frame constitutes a

waiver of any right such person has to request a hearing under Sections 120.569 and 120.57

Florida Statutes, and to participate as a party to this proceeding. Any subsequent intervention

will only.be at the approval of the presiding officer upon motion filed pursuant to Rule 28

106.205, Florida Administrative Code

12. A person whose substantial interests are affected by the Consent Order may file a

timely petition for an administrative hearing under Sections 120.569 and 120.57, Florida

Statutes, or may choose to pursue mediation as an alterative remedy under Section 120.573

Florida Statutes, before the deadline for filing a petition. Choosing mediation will not adversely

affect the right to a hearing if Mediation does not result in a settlement. The procedures for

pursuing mediation are set forth below

13. Mediation may only take place if the Department and all the parties to the

proceeding agree that mediation is appropriate. A person may pursue mediation by reaching a

mediation agreement with all parties to the proceeding (which include the Respondent, the

Department, and any person who has tiled a timely and sufficient petition for a hearing) and by

OGC File No. 06-1040-5 I-PW
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showing how the substantial interests of each mediating party are affected by the Consent Order

The agreement must be filed in (received by) the Office of General Counsel of the Department Ar

3900 Commonwealth Boulevard, MS #35, Tallahassee, Florida 32399-3000, within 10 days after

the déadlirie as set forth above for the filing of a petition

14. The agreement to mediate must include the following

The names, addresses, and telephone numbers of any persons who may

attend the mediation

b The name, address, and telephone number of the mediator selected by the

parties, or a provision for selecting a mediator within a specified time

The agreed allocation of the costs and fees associated with the mediation

The agreement of the parties on the confidentiality of discussions and

documents introduced during mediation

The date, dmeQ and place of the first mediation session, or a deédlihe for

holding the first session, if no mediator has yet been chosen

The name of each party's representative who shall have authority to settle

or recommend settlement

g Either an explanation of how the substantial interests of each mediating

party will be affected by the action or proposed action addressed in this notice of intent or a

statement clearly identifying.the petition for hearing that each party. has already filed, and

incorporating it by reference, and

h The signatures of all parties or their authorized representatives. As

provided in Section 120.573, Florida Statutes, the timely agreement of all parties to mediate will

toll the time limitations imposed by Sections 120,569 and 120.57, Florida Statutes, for requesting

OGC File No. 06-1040-51~PW
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and holding an administrative hearing. Unless otherwise agreed by the parties, the mediation

must be concluded within sixty days of the execution of the agreement. If mediation results in

settlement of the administrative dispute, the Department must enter a final order incorporating

the agreement of the parties.. Persons whose substantial interests will be affected by such a

modified final decision of the Department have a right ro petition for a hearing only in

accordance with the requirements for such petitions set forth above, and must therefore tile their

petitions within 21 days of receipt of this notice. If mediation terminates without settlement of

the dispute, the Department shall notify all parties in writing that the administrative hearing

processes under Sections 120.569 and 120.57, Florida Statutes, remain available for disposition

of the dispute, 'and the notice will specify the deadlines that then will apply for challenging the

agency action and electing remedies under those two statutes. \

15. Entry of this Consent Order does not relieve Respondent of the need to comply

with applicable federal, state or local laws, regulations or ordinances.

16. The terms and conditions set forth in this Consent Order may be enforced in a

court of competent jurisdiction pursuant to Sections 120.69 and403.121, Florida Statutes.

Failure to comply with the terns of this Consent Order shall constitute a violation of Section

403.859, Florida Statutes.

17. Respondent is fully aware that a violation of the terms of this Consent Order may

siibject Respondent to judicial imposition 'of damages, civil Penalties up to $5,000.00 per.day.per

violation, and criminal penalties, except as limited by the provisions of this Consent Order.

18. Respondent shall allow all authorized representatives of the Department access to

the facility at reasonable times for the purpose of determining compliance with the terms of this

Consent Order and the rules and statutes of the Department.

oGc'pne No. 06-1040-51-pw
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19. AH submittals and payments required by this Consent Order to be submitted to the

Department shall be sent to the Florida Department of Environmental Protection, Southwest

District Oftxce, 18051 N. Telecom Parkway, Temple Terrace, FL 33637.

The Department, for and in consideration of the complete and timely performance

by Respondent of the obligations agreed to in this Consent Order, hereby waives its right to seek

judicial imposition of damages or civil penalties for alleged violations addressed in this Consent

Order.

21. Respondent acknowledges and waives its right to an administrative hearing
i
I
I
|
I pursuant to Sections 120.569 and 12057, Florida Statutes, on the terms of this Consent Order.

Respondent acknowledges its right to appeal the terms of this Consent Order pursuant to Section

12068, Florida Statutes, and waives that right upon signing this Consent Order.

No modifications of the terms of this Consent Order shall be effective until

reduced to writing and executed by both Respondent and the Department.

23, In the event of a sale or conveyance of the facility or at" the property upon which l
the facility is located, if all of the requirements of this Consent Order have not been fully

satisfied, Respondent shall, at least 30 days prior to the sale or conveyance of the property or

facility, (1) notify the Department of such sale or conveyance, (2) provide the name and address

of the purchaser, or operator, or person(s) in control of the facility, and (3) provide a copy of this

Consent Order with all attachmeNts to the new owner. The sale or conveyance of the faci1ity, or

the property upon which the facility is located shall not relieve the Respondent of the obligations

imposed in this Consent Order.

This Consent Order is a settlement of the Department's civil and administrative

authority arising under Florida law to resolve the matters addressed herein. This Consent Order

OGC File No. <>6-1040-51-PW
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is not a settlement of any criminal liabilities, which may arise under Florida law, nor is it a

settlement of any violation, which may be prosecuted criminally or civilly under federal law.

This Consent Order is a final order of the Department pursuant to Section

120,5'2.(7), Florida Statutes, audit is Final and effective On the date tiled with the Clerk of the

Department unless a Petition for Administrative Hearing is filed in accordance with Chapter 120,

Florida Statutes. Upon the timely tiling of a petition this Consent Order will not be effective

until further order of the Department.

43%6
Date

FOR THE RESPONDENT

892

4 a.-./

1 C/L c _.34/~»~1
Title IL46/4JAKL D//16477/Z

DONE AND ORDERED this 9% day of mm L a 2006, in

PAY4mn £ 31Odda

85, 'JACQUEUNE TAPPAN
uo1Aavrueuc , STATE of VLQRIDIA
COMMISSION # DD497715

EXPIRES 12/7/2009
sowoeo vnnu1-aaa-noTARy1

STATE OF FLORIDA DEPARTMENt
OF ENVIRONMENTAL PROTECTION

u66oéh Getzo
District Director
Southwest District

Filed, on this date, pursuant to Section 120.52, F.S., with the designated Department Clerk
receipt of which is hereby acknowledged

8 Qu 99%
Dept of Envirenmenfill

>
ate

cc: Lea Crandall, Agency Clerk Protection

OGC File No. 06-1040-51-PW
Page 11 of 1 l

JUN 12 2086

25.

Southwest District



BNC 2.12 FL-K



BEFORE THE STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION,

)
)
)

IN THE OFFICE OP THE
SOUTHEAST DISTRICT

Complainant, 9
3

OGC FILE NO. 05~2873
vs.

MILES GRANT WATER AND SEWER COMPANY,

Respondent.

)
)
)
)
)

CDNSENT ORDER

This Consent Order is entered into between the State of Florida Department of

Environmental Protection ("Depal'tment") and Miles Grant Water and Sewer Company

("Respondent") to reach settlement of certain matters at issue between the Department and

Respondent.

The Department finds and the Respondent admits the following:

1. The Department is the administrative agency of the State of Florida having the

power and duty to protect Florida's air and water resources and to administer and enforce the

provisions of the Florida Safe Drinldng Water Act, Sections 403.850 et seq., Florida Statutes

and the rules promulgated thereunder, Title 62, Florida Administrative Code; The Department

has jurisdiction over the matters addressed in this Consent Order

Respondent is a "person" within the meaning of Section 403.852(5), Florida

S statutes

Respondent is the owner and is responsible for the operation of a community

public water system ("Systern"), PWS #44309l'7, located at 5418 SE Miles Grant Road, Stuart

Martin County, Florida, which serves the community of Miles Grant

The Department Ends that Respondent is in violation of Rule 62-550.310(3), Fla

Admin. Code which establishes the maximum contaminant level (MCL) for total trihalomethanes
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(TTHMS) as 0.080 milligrams per liter (mg/L). The average result for samples collected from the

System Qr Iuly.z?,. 2004.Ds=¢Qm.b¢r,7.. 2004 Marsh 3.1. 2005 and.J4n9--l§,.-2QQ§.» 4n§1..4I1a1y2.Q4
for TTHMs is 0.129 mg/L.

Having reached a resolution of the matter the Department and the Respondent mutually

agree and it is

ORDERED :

5. Respondent shall comply with the following corrective actions within the stated

time periods :

Within 60 days of the effective date of this Consent Order, Respondent shall

retain the services of a Florida-registered professional engineer to evaluate the System and

submit an application, along with any required application fees, to the Department for a permit to

construct any modifications needed to address the MCL violation.

The Department shall review the to

paragraph 5.a. above. In the event additional information, modifications or specifications are

application submitted pursuant

necessary to process the application, the Department shall issue a written request for information

("RFI") to Respondent for such information. Respondent shall accordingly submit the requested

information in writing to the Department within 15 days of receipt of the request. Respondent

shall provide all information requested in any additional RFIs issued by the Department within

15 days of receipt of each request. Within 60 days of the date the Department receives the

application pursuant to paragraph 5.a. above, Respondent shall provide all information necessary

to complete the application

Within 180 days of issuance of any required permit(s), Respondent shall

complete the modifications approved pursuant to the permit(s) issued in accordance with

paragraphs 5.a. and 5.b. above, and submit to the Department the engineer's certification of

completion of construction, along with all required supporting documentation. Respondent shall

receive written Department clearance prior to placing the System modifications into service

a.

b.

c.
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d. Respondent shall continue to sample quarterly for TTHMs. Results shall be

submitted to the Depattment within ten (10)days.ofResp0ndentTs receipt.of the.results.

paragraphs 5.a. and b. are determined to

Department will notify the Respondent in writing. Within 30 days of receipt of written

notification from the Department that the results of the quarterly sampling indicate that the

System modifications have not resolved the violation, Respondent shall submit another proposal

In the event that the modifications approved by the Department pursuant to

be inadequate to resolve the MCL violation, the

to address the MCL violation. Respondent shall provide all information requested in any RFIs

issued by the Department within 15 days of receipt of each request. Within 60 days of the date

the Department receives the application pursuant to this paragraph, Respondent shall provide all

information necessary to complete the application.

Within two years of the effective date of this Consent Order, Respondent

shall complete all corrective actions needed to resolve the MCL violation and submit written

certification of completion to the Department for all modifications.

g. Within 90 days of the effective date of this Consent Order, Respondent shall

initiate submittal of quarterly status reports to the Department. Respondent shall continue to

submit quarterly status reports until the Department determines that the System is in compliance

with all MCLs.

h. Respondent shall continue to issue public notice regarding the MCL

violation every 90 days in accordance with Rule 62-560.410(1), Fla. Admin. Code, until the

Department determines that System is in compliance with all MCLs. Respondent shall submit

certification of delivery of public notice, using DEP Form 62-555.900(22), to the Department

within ten days of issuing each public notice.

6. Within 30 days of Me effective date of this Consent Order, Respondent shall pay

the Department $500.00 in settlement of the matters addressed in this Consent Order. This

amount includes $500.00 for costs and expenses incurred by the Department during the

investigation of this matter and the preparation and tracing of this Consent Order. Payment

l  mol IIuIIlm11

f.
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shall be made by cashier's check or money order. The instrument shall be made payable to the

Department of Fm rroiunental..Protecnon" and shall include thereon the OGCnumber "assigned

to this Consent Order and the notation "Ecosystem Management and Restoration Trust Fund."

7. Respondent agrees to pay the Department stipulated penalties in the amount of

$100.00 per day for each and every day Respondent fails to timely comply with any of the

requirements of paragraphs 5 and 6 of this Consent Order. A separate stipulated penalty shall be

assessed for each violation of this Consent Order. Within 30 days of written demand from the

Department, Respondent shall make payment of the appropriate stipulated penalties to "The

Department of Environmental Protection" by cashier's check or money order and shall include

the OGC number assigned to this Consent Order and the notation "Ecosystem Management and\

Restoration Trust Fund". Payment shall be sent to the Department of Environmental Protection,

400 North Congress Avenue, Suite 200, West Palm Beach, FL 33401. The Department may

make demands for payment at any time after violations occur. Nothing in this paragraph shall

prevent the Department from filing suit to specifically enforce any of the terms of this Consent

Order. Any penalties assessed under this paragraph shall be in addition to the settlement sum

agreed to in paragraph 6 of this Consent Order.

8. If  any event, including administrative or judicial challenges by third parties

unrelated to the Respondent, occurs which causes delay or the reasonable likelihood of delay, in

complying with the requirements of this Consent Order, Respondent shall have the burden of

proving the delay was or will be caused by circumstances beyond the reasonable control. of the

Respondent and could not have been or cannot be overcome by Respondent's due diligence.

Economic circumstances shal l  not be considered circumstances beyond the control  of

Respondent, nor shall the failure of a contractor, subcontractor, materialrnan or other agent

(collectively referred to as "contractor") to whom responsibility for performance is delegated to

meet contractually imposed deadlines be a cause beyond the control of Respondent, unless the

cause of the contractor's late performance was also beyond the contractor's control. Upon

occurrence of an event causing delay, or upon becoming aware of  a potential for delay,

I
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Respondent shall notify the Department's Southeast District Office in West Palm Beach orally

xviihin. 24 h.Q.urs.. 0Lby....t11<=. next. working day
and shall, within seven calendar days of oral

notification to the Department, notify the Department in Writing of the anticipated length and

cause of the delay, the measures taken or to be taken to prevent or minimize the delay and the

timetable by which Respondent intends to implement these measures. If the parties can agree

that the delay or anticipated delay has been or will be caused by circumstances beyond the

reasonable control of Respondent, the time for performance of one or more of the requirements

hereunder shall be extended for a period equal to the agreed delay resulting from such

circumstances. Such agreement shall adopt all reasonable measures necessary to avoid or

minimize delay. Failure of Respondent to comply with the notice requirements of this Paagraph

in a timely manner shall constitute a waiver of Respondent's right to request an extension of time

for compliance with the requirements of this Consent Order.

9. Persons who are not parties to this Consent Order, but whose substantial interests

are affected by this Consent Order, have a right, pursuant to Sections 120.569 and 120.57,

Florida Statutes, to petition for an administrative hearing on it. The Petition must contain the

information set forth below and must be filed (received) at the Department's Office of General

Counsel, 3900 Commonwealth Boulevard, MS# 35, Tallahassee, Florida 32399-3000 within 21

10.

days of receipt of this notice. A copy of the Petition must also be mailed at the time of filing to

the District Office named above at the address indicated. Failure to file a petition within the 21

days constitutes a waiver of any light such person has to an administrative hearing Pursuant to

Sections 120.569 and 120.57, Florida Statutes,

The petition shall contain the following information:

The name, address, and telephone number of each petitioner, the

Depaltment's Consent Order identification number and the county in which the subject matter or

activity is located;

a.

b. A statement of how and when each petitioner received notice of the

Consent Order,

ll lm
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A statement of how each petitioner's substantial interests are affected by

the Consent Order

d A statement of the material facts disputed by petitioner, if any

A statement of facts which petitioner contends warrant reversal or

modification of the Consent Order

f A statement of which mies or statutes petitioner contends require reveisa]

or modification of the Consent Order

g A statement of the relief sought by petitioner, stating precisely the action

petitioner wants the Department to take with respect to the Consent Order

If a petition is filed, the administrative hearing process is designed to formulate

agency action. Accordingly, the Department's final action may be different from the position

taken by it in this Notice. Persons whose substantial interests will be affected by any decision of

the Department with regard to the subject Consent Order have the right to petition to become a

party to the proceeding. The petition must confotrn to the requirements specified above and be

filed (received) within 21 days of receipt of this notice in the Office of General Counsel at the

above address of the Department. Failure to petition within the allowed time frame constitutes a

waiver of any right such person has to request a hearing under Sections 120.569 and 120.57

Florida Statutes, and to participate as a party to this proceeding. Any subsequent intervention

will only be at the approval of the presiding off icer upon motion f iled pursuant to Rule 28

106205. Florida Administrative Code

11

A person whose substantial interests are affected by the Consent Order may tile a

timely petition for an administrative hearing under Sections 120.569 and 120.57, Florida

Statutes, or may choose to pursue mediation as an alternative remedy under Section 120.573

Florida Statutes, before the deadline for filing a petition. Choosing mediation will not adversely

affect the right to a hearing if mediation does not result in a settlement. The procedures for

pursuing mediation are set forth below

12.
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Mediation may only take place if the Department and all the parties to the

proceeding agree..that._mediatign_is.* appfopdal¢,..A .person may. pursuemediation byreaching a

mediation agreement with all parties to the proceeding (which include the Respondent, the

Department, and any person who has filed a timely and sufficient petition for a hearing) and by

showing how the substantial interests of each mediating party are affected by the Consent Order

The agreement must be filed in (received by) the Office of General Counsel of the Department at

3900 Commonwealth Boulevard, MS #35, Tallahassee, Florida 32399-3000, within 10 days after

13.

the deadline as set forth above for the filing of a petition

The agreement to mediate must include the following

The names, addresses, and telephone numbers of any persons who may

14.

attend the mediation

b The name, address, and telephone number of the mediator selected by the

parties, or a provision for selecting a mediator within a specified time

The agreed allocation of the costs and fees associated with the mediation

d The agreement of the parties on the confidentiality of discussions and

documents introduced during mediation

The date, time, and place of the first mediation session, or a deadline for

holding the first session, if no mediator has yet been chosen

The name of each party's representative who shall have authority to settlef

or recommend settlement

g Either an explanation of how the substantial interests of each mediating

party will be affected by the action or proposed action addressed in this notice of intent or a

statement clearly identifying the petition for hearing that each party has already filed, and

incorporating it by reference, and

The signatures of all parties or their authorized representatives.

provided in Section 120.573, Florida Statutes, the timely agreement of all parties to mediate will

toll the time limitations imposed by Sections 120.569 and 120.57, Florida Statutes, for requesting

h As



4 ,

. I

Miles Grant Water and Sewer Company
Consent Order OGC Number 05-2873
Page 8 of XO

Unless otherwise agreed by the parties, the mediationand holding an administrative hearing.

must be.conc1u<1\8g1 gzgighigg. sixty days; of the executign_.9{ e .agreement.. If ;m.eciiati©n results in

settlement of the administrative dispute, the Department must enter a final order incorporating

the agreement of the par t ies.  Persons whose substan t ial  in terests wil l  be affected by such  a

modi fi ed  fin a l  deci s ion  of th e Depar tmen t  h ave a  r igh t  to pet i t ion  for  a  h ea r in g  on ly in

accordance with the requirements for such petitions set forth above, and must therefore file their

I

petitions within 21 days of receipt of this notice. If mediation terminates without settlement of

the dispute, the Department shall notify all parties in writing that the administrative hearing

processes under Sections 120.569 and 120.57, Florida Statutes, remain available for disposition

of the dispute, and the notice will specify the deadlines that then \will apply for challenging the

agency action and electing remedies under those two statutes.

15. Respondent shall allow all authorized representatives of the Department access to

the facility at reasonable times for the purpose of detemliriing compliance with the terms of this

Consent Order and the rules and statutes of the Department.

All submittals and payments required by this Consent Order to be submitted to the16.

Department shall be sent to the Florida Department of Environmental Protection, Southeast

Distr ict Water  Facilities Program, 400 North Congress Avenue, Suite 200, West Palm Beach,

Florida, 33401.

17. This Consent Order is a settlement of the Department's civil and administrative

authority arising under Florida law to resolve the matters addressed herein. This Consent Order

is not a settlement of any cr iminal liabilit ies,  which may adze under  Flor ida law, nor  is -it  a

settlement of any violation which may be prosecuted criminally or civilly under federal law and

which Respondent may defend

18. The Department hereby expressly reserves the right to initiate appropriate legal

act ion  to preven t  or  proh ibi t  any violat ions ar ising after  the date of th is Consen t  Order  of

applicable statutes, or the rules promulgated thereunder that are not specifically addressed by the

terms of this Consent Order
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19. The terms and conditions set forth in this Consent Order may be enforced in a

99441._Qf- <;0mp§=t§13.¥.1uI1s§Li9.li9n pursuant-.to,.§ecti.ons ;-1-29:§?_ aH$L303,~,12.1.».. -.Florida. 8*a*"*CS:

Failure to comply with the terns of this Consent Order shall constitute a violation of Section

403.859, Florida Statutes.

20. The Department, for and in consideration of the complete and timely performance

by Respondent of the obligations agreed to in this Consent Order, hereby waives its right to seek

judicial imposition of damages or civil penalties for alleged violations.

Respondent is fully aware that a violation of the terms of this Consent Order may21.

22.

No modifications of the terms of this Consent Order shall be effective until

24.

subject Respondent to judicial imposition of damages, civil penalties up to $5,000.00 per day per

violation, and criminal penalties, except as limited by the provisions of this Consent Order.

Entry of this Consent Order does not relieve Respondent of the need to comply

with applicable federal, state or local laws, regulations or ordinances.

_-23.

reduced to writing and executed by both Respondent and the Department,

Respondent acknowledges and waives its right to an administrative hearing

pursuant to Sections 120.569 and 120.57, Florida Statutes, on the terms of this Consent Order.

Respondent acknowledges its right to appeal the terms of this Consent Order pursuant to Section

120.683 Florida Statutes, and waives that right upon signing this Consent Order.

This Consent Order is a final order of the Department pursuant to Section

120.52(7), Florida Statutes, and it is final and effective on the date filed with the Clerk of the

25.

Department unless a Petition for Administrative Healing is filed in accordance with Chapter 120,

Florida Statutes. Upon the timely filing of a petition this Consent Order will not be effective

until further order of the Department.

i



¢

I

"_4\*"4v°»
*

,1 .

FOR THE RESPONDENT:

Miles Grant Water and Sewer Company
Consent Order OGC Number 05~2873
Page 10 of 10

*/v{ 84
am/ '"' m

Patrick C. Flynn, Regiqjfal Director
Miles Grant Water and 'Sewer Company
200 Weathersfield Avenue
Altamonte Springs, FL 37214-4027

Date

1

\

DONE AND ORDERED this day of M  M I , 20019, in West Palm Beach, Florida

STATE OF FLORIDA DEPARTMENT
OF ENWRQNMENTAL PROTECTION

Kevin R. Ne
District Director
Southeast District

FILED, on this date, pursuant to §120.52 Florida Statutes, with the designated Department
Clerk, receipt of which is hereby acknowledged

Qt 947° J-1_7 ~9¢=
Date

Copies furnished to
Larry Morgan, OGC/Tlh
Charles LeGros. FDEP/PSL
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acc CASE numasa 052747»36~DW
9

seFona THE STATE ox= FLORIDA
DEPARTMENT oF SNVINONMENTAL WROVTECTMJN

STATE oF FLOFIIUAUEPARTMENT
OF ENVIWQNMENTAL pnoTecTlon,

Comptadnant,

IN THE OFFICE OF THE
SGUTH DISTRICT

OGC FILE NO. 05-2747-38-DW
vs.

Utilities inc. of Eagle Ridge
Wespondent,

)
)
)
)
)
)
)
)
)
)
I

CGNSENT QRDER

This Consent Order is entered into between the State d Florida Department of

Envifonufvental Protection ('Depaltlnent") arid Utilities Inc. of Eagle Ridge ("Respondent') to

reach settlement of certain matters at issue between the Department and Ftesportdant.

The Department finds and the Respondent admits the following:

The Department is the administrative agency at the State at Florida having the power1.

and duty to protect Florinda's air ad water resources and to administer and enforce the

provisions d Ghapter toa. Fl(orlda Statutes, and the rules promulgated thereunder, me 62,

Florida Administrative Code. The uepanmem has jurisdiction over the manors addressed in

this Gonsent Order.

Respondent is a person undthin the meaning of Section406.081(5). Florida Sialutes.

Respondent is the owner and is responsible tor the operation of the Eagle Ridge WWTP.

a 0.818 men eaaanded aefaxion waste1r48tHr treatment xadnny ("Fa¢i11:y") win mxorznawa

effluent ts a esltaw-tate public access spray irrigation system. The Facility fs localed an latitude

28°29' 34" N and bngitulia 81° 50' 45' w, Aeries Way, Fort Myers,FL.

3.

4. The Department finds that the Respondent
9,44 4 q

permit number FLA914498 which expires on October #4, zoos.

operates g

l=E8 8 3 2'*3»*84 `§
nm? v s<;:»x3'm.91'»I'»'it*"*C

.10

.8
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s

pu\'¢Mser, or operator, or personas) in control of the faclixy. and (3) provide a copy al this

notify

r

9.

Rasplomient shall. at was! to days prior to the sale or conveyance or the property or facility, (1 )

of the gases lo the environment.

a time frame for completions of corrections.

retain the services of a Fiorlda professional engineer for the purpose of'

8.

System at the facility. Collection and treatment of gases may be necessary prior to the release

7.

periods:

-62-68I0.400(2)(a), F.A.c., corrective action (which may

agree and it is

6.

be required to ensure compliancewith the rules ad the Department.

modtfloaxion of the treatment plant) shall be taken by the permitted. Other corrective action may

that in the event mom the treatment facilities Ar equipment no longer lunation as intended. are no

longer sale in terms of public hearth and safety. or odor, nessa, aerosol drift, or fighting

adversely

facility reszdting in omanwplaints from the homeowners. Department personnel detected a strong

war at the surge tank during the May 25, 2005 inspection. F.A.C. Rule 62~600.410(8) states

5.

OGC CASE NUMBER: 05~2747~36-DW

In tha ewean of asaia oroonveyanoeoflhetacilityorof thepropeny uponwhichiha

(b)

(8)

Wlihln thirty (80) days after the efieclive date of this Consent Order, Respondent shall

Reswondenl shall comply with the glowing contactive actions within the stated time

URDEFIEDz

Having reached a resolution of the matter the Department and the Respondent mutuariy

The Department finds that the facility has an on~gdng problem with odor contra at the

located,

Department 01such sale

aiiect

Submit to the Department a schedule of corrections to be made at the facility and

Studying, recommending, and implementing corrections to the odor control

if all of the requirements al this Consent Order have

the neighboring developed

or conveyance,

- 2 -

4

areas

(2) provide

at

include additional maintenance or

the

the

levels

name

not been

and address cl the

prohibited by

fully satiweci.

Rule

facility is

I I I I II ill

U18

IIIII Illll
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OGC CASE NUMBER: 05.2747-86~DW

Consent Order with all attachments lo the new owner. The sale or conveyance of the facility. or

the property upon which the loci ~ty is located shall norrelieva the Flespondlent of thaobligalions

imposed in this Consent Order.

40. Within thirty (30) days of the effective dale of this Consent Order, Respondent shall

pay the Department $2800 in settlement d the matters addressed in this Consent Greer. This

amount includes $500 tor costs and expenses incurred by the Department during the

investigation of this matter and the preparation and tracking or this Consent Grder. The civil

penalty is apportioned as follows: S2000 tor the violation of Floria Administrative Gods Rule

62-8D0.4t0(8). Payment shall be made by cashiers check or money order. The instrument

shall be made payable to the "Department at Environmental Protedii0n" P O Box 2549. F=ort

Myers. Fl. 83802.2459 and shall include thereon the OGC number assigned to this ConseNt

Order and the notation "EcosystemManagement and Restoration Trust Fund".

In lieu al making cash payment al $2000 in civil penalties as set forth in paragraph 10,

above, Respondent may elect to o1f-set this amount by implementing a pollution prevention

proieot, which must be approved by the Department. A pollution prevention project must be

11.

either a source reduction. waste minimization. or on-site racyding prdecr. If  Respondent

chooses to implement a pollution prevention proisd, Respondent shall notify the Department of

its election by certified Matt within 15 days of the effective date or this Consent Older.

Notwithstanding, payment of the remaining $500 In costs must be paid within 80 days et the

etledive date at the Consent Order. ll Respondent elects to implement a pollution prevention

project, then Respondent shall comply with au al the reqWrements and time frames in Exhibit I

12. Respondent agrees to pay the Department stipulated penalties In the amount of $100

per day for each and every day Respondent fails to timely comply with any al the requirements

al Paragraphs 7 and to al this Consent Order. A separate stipulated.www shall be assessed

lot each violation al this Gortsant Order. wrtnrn 80 dlayrs of written demand from the

Department, Ftesprortdent snarl make payment at the appropriate stlpweted penalties te 'The



OGC CASE NUMBER: os-2747-ae~mw

oelpartment at Environmental Protection' by cashiers chock or money order and shall lrtdude

thereon the OGC number assigned to this consent Order and the matron 'Ecosystem

Management and Restoration Trust Fund." Payment shall be sent to the d

Environmental Protection, P.O. Box 2549, Fort Myers, FL 38902-2549. The Department may

make demands for payment at any time alto violations occur. nothing in this Paragraph shall

prevent the Department from filing suit to spedltcally enforce any terms of this Consent Qrder.

Any penalties assessed under this Paragraph shat be in addition to the setaarnent sum agreed

to in Paragraph tot at this COnsent Crier. If the Department is nequlred to file a lawsuit to

recover stipulated penalties under this Paragraph, the Depamnent will not be foreclosed from

seeking civil penalties for violations of this Consent Order in an amount greater than the

stipulated penaltiesdue under this Paragraph.

13. It any event. including adrrttntstrattve or Iudtctal challenges by lhtrd parties unrelated to

the Respondent, occurs what causes delay or the reasonable likelihood of delay, in complying

with the reqwrernents of this Consent Order, Respondent shalt have the burden of proving the

delay was or wit be caused by circumstances beyond the reasonable control al the Respondent

and could not have been or cannot be overcome by Respondents due diligence. Economic

circumstances shall not be considered circumstances beyond the control at Respondent. nor

shall the failure d a contractor, subcontractor, -materialntan or other agent (collectively referred

to as 'contractor') to whom reslplonsibiity for perlcrmance iS delegated to meet contnacmatly

imposed deadlines be s cause beyond the control at Respondent. unless the cattle d the

contractors late performance was also beyond the contractors control. Upon occurrence d an

event caudng delay, or upon becoming aware of a potent for delay, nespaneem shall nottty

the Department orally within 24 hours or by the next working day and shell, within seven

calendar days at oral notlttcatton tO the Department, notify the Department in writing of the

erttlclpated length and cause at the delay, the measures taken or to be taken to prevent or

mtnlmtze the delay and the timetable by which Flesplelndent intends to implement these



days constitutes a waiver of any right such person has to an administrative hearing pursuant to

the District! Office named above at the address indicated. Failure to file a petition within the 21

Sections 120.569 and 120.57, Florida Statutes.

The petition shed! contain the following information:

days of receipt of this notice. A ropy of me pension must also be mailed at the time of filing to

performance hereunder shall be extended lot a period we to the agreed delay resulting from

affected by this Consent Order.

Counsel, 3900 Commonwealth Boulevard, MS# as. Tallahassee. Florida 328996000 within 21

Ccmsswaswl Gutdef zuanmmauan number and the county in which the subject manor or activ ity is

slLlch cinclxmsmalsoes. Such agreement shall adopt ail reasonable measures necessary lo avoid

information se! ions below and must be filed (received) at the Dapanmanrs Office of General

Paragraph in a timely manner SMH constitute a waiver of Respondent's right to raqwesa an

exianstnn of time for compliance with the requirements of this Consent Order.

of minimize delay. Failure of Respondent to comply with the notice requirements of this

measures. if the parties can agree that the dairy or antlsipated delay has been or wit!  be

Statutes,

located;

Consent Crder;

aenussed by circumstances beviond the reasonable oontrd of Respondent, the time for

ws.

o<8c CASE MUMBEFII 05-2741-:as-nw

Greet;

(a)

Cd)

(b)

Persdons who are not parties to this Consent Order, but whose substantial interests are

~)

to petition

A statement of the material lasts disputed by petitioner, if any;

The name, address. and telephone number of each petitioner; the Disrpanmnenfs

A statement or! how each petitioners substantial interests are af ieoted by the

A statement of how and when each petNionsr received notiéa or the Consent

for an administrative hearing

have a right, pursuant to Sections 120.569 and

.5-

on The Petition must contain the

120.57, Fronaa

I I ill llllll

it.
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Me Consent Order;

OGC CASE NUMBER: 05.2747-88~DW

action. Aaeordingly. the Departments :man action may Ba different from the position takenby it

If)

modification of the Consent Order;

above address of the Department. Failure to petition within the allowed time frame constitutes a

petitioner wants the Department to take with respect to the Consent Order.

Department with regard to the subject Consent Order have the right to petition to become a

party to the proceeding. The petition must conform to the requirements specified above and be

tiled (received) within 21 days of receipt al this notice In the Office of General Counsel at the

waiver of any right such person has to request a hearing under Sections 120.569 and 120.s1,

in this Notice. Persons whose substantial interests will be affected by any dedslon of the

Florida Statutes, and to participate as a party to this proceeding. Any subsequent intervention

will only be at the approval al the presiding officer upon motion filed pursuant ro Rule 28-

108205, Florida Ad ministrative Code.

P°*i*i°\* for an administrative hearing under Sections 120.569and120.57, Florida Statutes, or

Stataaes, baferé the deadline lot filing a petition. Choosing mediation ws not adversely affect

may choose to pursue mediationas an alternative remedy under Section 120.s73, Florida

was mat mediation is appropsiaze. A person may pursue mediation by feelshlng a macnation

agreement with all pales to the proceeding (whlbh include the Responded. the Department.

the right to a hearing ti mediation does not resin ina settlement. The pfocodures for pursuing

mediation are set forth below.

tel

(9)

If a petition is tiled, the administrative hearing process is designed to formulate agency

A person whose substantial interests ave affected by the Consent Order may filea timely

M¢e»diati¢o may only take place if the Department and an the parties so the pnmadirng

A statement of the relief sought by petitioner, stating precisely the action

A statement at fasts which petitioner contends warrant revetsai or mode&cation d

A statement of whmh rules or statutes petitioner contends require reversal or

. 6 -

I IIII



OGC CASE NUMBER: 05-2747~36~0W

and any person who has tiled a timely and sufficient petition for a hearing) and by showing how

me substantial interests at each mediating party are affected by the Consent Order. The

-agreement--muswofiled in{reeeive¢ by) the Qsflee-of GewWG1au|ma¥emMe-Qepannnwt.at----- ------.

3900 Commonwealth Bnulevafd, MS #35, Tallahassee, Florida 82399~800G, within 19 days

after the deadline as sat forth above for the tiling of a petition.

The agreement to mediate must induce the fdlowingz

(a) The names, addresses, and telephone numbers d any persons who may attend the

masdiialwnz

(b) The name, address. and telephone number at the mediator oeteoted by the parties,

or a provision tor selecting a mediator within a specified time;

(¢) The agreed allocation at the mosts and fees associated with the mediation;

(d) The agreement al the parties on the confidentiality of discussions and documents

introduced duringmediation:

. (e) The date, time, and place al the first meldation session, or a deadline tor holding the

llrst session, it no mediator has yet been chosen;

(f) The name of each party's representative who shall have authority to settle or

recommend settlement; and

(g) Either an explanation at how the subslanlld interests of eachmediating platy will he

aiflecifwd by the ma or proposed action addressed in this notice of Intent or a statement dearly

Identifying me petition for hearing that eadl party has already Ivied, and Incorporating it by

reference.

(h) The signatures of all parties or tndr authorized representatives

As provided in Seaton 120.578, Florida Statutes. the timely agreement or all parties to

mealete will tea the time limitations implgggd by Sections 120.569 and t2o.6"r. Fzenaa Statutes

for requesting and holding an administrative heerlng. Unless otherwise agreed by the parties

the mediation must be concluded within sixty days of the execution of the agreement tr
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OGC CASE NUMBER: 05-2747-38-DW

15.

16.

17.

mediation results In settlement of the administrative dispute, the Department must enter a final

order incorporating the agreement of the parties. Persons whose substantial interests will be

attested by such a modified final decision o! the Department have a right to petition for a hearing

only in accordance with the requirements for such petitions set tone above, and must therefore

tile their petitions within 21 days at receipt d this notice. It mediation terminates without

settlement at the dispute, the Department shall notify all parties in writing that the administrative

hearing processes under Seotlons 120.559 and 120.s7, Florida Statutes, retain avaliable for

disposition at the dispute, and the notice will specify the deadlines that then will apply lot

challenging the agencyaction and electing remedies under those two statutes.

Respondent sham allow al authorized representatives or the Department access to the

property and facility at reasonable times lot the purpose at determining compliance with the

terms or this Consent Order and .the rules and statutes .at the Depalrtment.

Al subrntttals and payments required by this consent Order to be submitted to the

Department shall be sent to the Florida Department d Environmental Protection. 2295 Victoria

Ave. P.O. Box 2549. Fort Myers. FL 33902-2549.

This Consent Order is a settlement of the Departments civil and administrative authority

arising under Florida law to. resolve the matters addressed herein. This Consent Order is not a

settlement al any crimlnd liabilities which may alrtse under Florida law. nor is it a settlement of

any violation which may be prosewted criminally a dvilty under federal law.

18 The Department hereby expressly reserves the right to initiate appropriate legal action to

prevent or prohibit any violations d applicable statutes, or the rules promulgated thereunder that

are no speotllctlllyr addressed by the terms M this Consent Order. lndudtng but not ltmlted to

undisclosed releases, contamination or polluting conditions

TttetermsandcondittonssetlonhhthtsConsenttltrderntaqrbeenforoadlnacoudol

competent iurWdlcdon pursuantto Sedlons 120.69 and 40e.121 . Florida Statutes. Failure to

19.



OGC CASE NUMBER: 05-274146-0w

comply aim the terms cl this Consent Order shalt constitute a violation at Section 408.18t(1)(b),

Florida Statutes.

20. Respondent is fully aware max a violation of the terms of this Consent Drder may subject

Respondent to judicial imposition of damages. aW penalties up to 810,000.00 par day per

violation, arndcfim%nal penalties.

21. Entry Qt this Consent Orderdoes not relieve Respondent of theneed to comply with

applicable federal, state or local laws,regulations or ordinances.

22. Nomciditiaations of the terms of this Consent Order shat be effective until reduced Io

writing and executed by both Respondent and the Department.

Rasp(ond¢ent acknowwledgas and waives its right to an administrative h¢earing pusan! Io

Socilons 128.569and 12057, Florida Statutes, on theterms of this Consent Order.

23.

Respondent aaknovdadgas its right to appeal the zewns of this Consent Order pursuant to

Section 120.883 Florida Statutes,and waives that right upon signing thisConsent Order.



GGG CASE NUMBER 05-2747-35-~W

24. This Consent Order is a final order of the Department pursuant to Secxinn 128.52(?),

Flaritia Statutes, and it is final and effective on the date filed wlth the Clerk of the Dapanmsnt

unless a Petiiiun for Administrative Hearing is filed in accordance with Chapter 120, Ftarida

Statutes. Upon the timely filing of a petition this Consent Order wiki no! be effective until further

order of the Uepanmsnt.

FOR THE RESPONDENT:

Ac
DAI'

$536
do zgm-é

Yu P
f  - 3 7 ¢ tai'"~ "-5

~r tLaloc*
6

°*' Aff- 9 ' a
o/ n

6<:'7n

/Z..

DONe AND ORDERED this 8» 44

In Lee County, Fkxrida,

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

Jon M
Director of
District Management

I .,§'z"-/

FlLiNG AND ACKNOWLEDGEMENT FILED, on this data, pursuant xo §120.sz Fferida
Statutes, with the designated Department Clerk, receipt of which is hereby
arzknawiedged.

I3 LM. so/
Chérk

9" 3- O é
Date
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STATE OF FLORIDA DEPARTMENT .
OF ENVIRONMENTAL PROTECTION,

ALAFAYA UTILITIES, mc.
FAC¥"LITY ID: FIA4\01l074,

VS,

Environmental Protection ("Dcparlmcnt")

sculemcnt of certain matters at issue bctweeuihc Department :and Respondent.

provisions

power aW duty to protect Florida's air and water resources and to administer and enforce me

Consent Order.

Florida .Aciminislrmivc Code.

Utilities XVWTF,

treatment facility ("Paci!ity") with chiorinalcd effluent to a

rapid infiltration

reuse system and a 1.5 million gallon wen weather storage tank. The Facility is located oz 1067

Of\m2aGRsOn1¢Oi\Docs\aWava co as-osuswntava Md! cons nm5m6

CERTIFIED HAIL RECEIPT No. 7005 0390 0002 0084 3210

This Consent Order is centered into between the State of Florida Department of

The Dcparlmcnz finds and the Respondent admits the following:

The Department is the administrative agency of the Stare of Florida having the1.

2.

3.

of

Complainant,

Respondent.

Chapter

Respondent is the owner and is responsible for the operation of the Alzifaya

Respondent is a person within the meaning of Section 403.031(5>. Florida Statutes.

basin

a 2.4 MGD Annual Average Daily Flow

BEFORE THB STATE OF FLDRIDA
DBPAKTMENT QF ENVIRONMENTAL PROTECTION

403.

system,

Florida Sxazuxcs,

The Dcpanmcm has jurisdiction over the maucrs addncssW in this

a 0.535

conkEn__T ORDER

MGD

and

) .
)

~>>
)
>)
)

)
)
)
)

and she rules

AADF permitted capacity slow~raic public access

Alufaya Utilities,

RECEIVED
Jaw 2 o 2005

cena- Dist- DEF
IN THE 01=1=1cB OF THE
CENTRJM. DISTRICT

OGC FILE NO. 05~0505

(AADF) extended aeration wastewater

LT MGD AADF

promulgated thereunder, Title 69,

Inc. ("Rcspondcnl")

pennittcd capacity

10 reach

8



rocK:inn¢m Avenue. Ovieda, Seminole County, Florida, 32765, Latitude 28° 38'

Ltmgitudc 81° l l ' 19" West,

per it

collectioWtransmission system

December 16,

Eaxhibiz 1, to\he Respondent for an unauthorized discharge.

held to discuss the issues addressed in the Waming Letter. During the meeting, Use Respondent

slated that

4,

No.

an

FLA011074, which expires on

The

On December 27, 2004, the Dzepanmcm issued a Warning Letter, attached as

011 January 27; 2005. a meeting between the Department and the Responder was

2 1

engineer had

Department

Rwpondenl discharged (spilled)

kinds that the

force main 10

Respondent operates

Me Econlocklmtchec River, Outstanding Florida

raw untreated sewage

the x=a¢i1ary

from

under

a break in

? 6 "

Dcparumrnt

North,

the

colleclionhransmission system associated with the break. In a letter dated February 4. G05. the

Rcspwrmdcnt agwcd to enter a Consent Otdcr and requested that the penalties be reduced.

7. On February 23, 2005, Mc Depanmem issued a settlement Ictxcr lo the

Respiuaudralnt, which revised the penalties. In a letter dated March 8, 2005, the Respondent agene

xo the revised penalties.

Having reached a resolution of Me manor the Deparuucni and the Respondent

rnutuaily agree and it is

9. Within 120 days after the effective date of Mis Consul Order, Rsspondam shall8z

submit an engineering report prepared by a Florida professional engineer, which includes

proposed corrective actions to eliminate future breaks in that section of the collccxionftrwsmissinn

*Waters l

m

5.

6.

ORDERED:

004

7 f\f1l OGC Fiic No. 05-0505
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system associated with the referenced force

zipprovai.

with Paragraph 9, above, Respondent shall complete the design and permitting. if required, for all

of Up modifications needed

report.

oompletc an application for a Dcparuncm wastewater pcnniz

q

Department with the appropriate fee; provide all requested information in writing within think

(30) days after receipt of such 9 request in Me event the Department requires additional

irnfomation in order us process the wastewater permit application; oversee Me constriction of any

modit3cations

Dcpzmnmcnt an chg,inccr's certification

to the Facility, cflluent disposal system, or collection systemhave been constructed in accordance

with the provisions of the wastewater permit within 30 days of completion of construction.

a wastewater permit to construct. modifications, Respondent shat! implement the corrcstive actions

reoommcnéed in the engineering rcpon referenced in Paragraph 9,

with the pemixtcd rcquircmcxus.

wconmmcnded 'm the engineering report, Respondent shall submit a Notice of Completion of

Construction (if a permit was nequirsd) or a lclter deifying Mom me corrcemivc actions were

implemented as npprovW by the Dcpanmcnl. Upon clearance of the system, if a permit was

the

10.

In the event zhzat a permit is required to

11.

12.

engincemg report, if such

Within 90 days after the approval of the engineering report submitted in accordance

[O

Within 240 days of approval of axe engineering report or. if necessary, issuance of

Within 30 days of completing the implementation of the corrective actions

the Facility, et'fluenl disposal system,

to implement

a permit is required and submit the application

of completion stating that the construction of modifications

the corrective action recouzmcnelW in the engineering

implement

nubbin break,

30xu

the corrective ac1ians~

or collection system; submit

no

lo consmacz the mociiiications listed

the Department

above I

OGC File No. 050505

to attain compliance

the engineer shall

.

for review and

[0

to

the

the

in

I I I I Ill IIIl1ll1I11m1 nIll-
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required or acknowledgement of the certifying letter. this Consent Order aW! be terminated.

shalt submit

and progress of projects being completed under

or noncompliance with the applicable requirements of this Consent Order

rcquircmems and effluent limitations, and any reasons for noncompliance. Such imports shall also

4

include a projection of  the work lo be performed pursuant to this Consent Order during the

following quaricr.

Ifollowiug the Ami of the quarter.

the Facility is located, if all of ape requirements of this Consent Onlcr have

satisfied, Respondent shall, at lcasl 30 days prior no the sale or conveyance of Lhc property or

Facility,

of xhc purchaser,

this Consent Order with all zmachmcnxs no the new owner.

1'=acilii}',

cihligatious imposed ii\ this Conscm Order.

the

amount includes s500.00 for costs and expenses incurred by the Department during the

investigation of this matter and XM preparation and tracking of this Consent Order, The civil

penalties are apportioned as follows: $3,000.00 for the v iolation of  Sections 403.12l(3)(b),

403.088(1)

Administrative Code.

Department $3,500.00

is.

14.

15.

(l) notify the Department of such sale

Cr mc property upon which the Facitiny is located shall not relieve the Respondent of the

in

and

Every calendar quancr afar xhc effecrivc date of this Consent Order, Respondent

In the event of a sale or conveyance of Me Facility or of the property upon which

Within

writing

or operator, or pcrson(s) in control of the Facility, and (3) provide a copy of

403.161(l)W}» Florida Statutes (F.S.),

The reports shall be submitted to the Department within thirty

30

Payment shall be

(O

days

the Depnrxmcm

of the

sculcmcm of the

effoccivc date of this Consent Order, Respondent shall pay

made by cashier's check or moneyorder. The instrument

n report combining infommalion concerning

this Consent Order, infnmianion as to compliance

4of  11

or conveyance, (2) provide the name

matters addressed in this

and

The sale or conveyance of the

Ruin 62~302.500(1), Florida

including cnnsiruction

OGC File No. 054595

Consent

hot been ful ly

and address

Order. This

(30)

the s awe

in

i I |I-111I I _ | I -

days



shall be made payable to the "D¢'p»8rtltncnt of Environmental Protection" and ghallinnludg .the.sjeo@;

IM OGC number assizzncd to this Consent Order and the nom;i.Qn,. ii&osvs1em. Evianngcsllfml. =*1,;§,;_,d.

Restoration Trust Fond"

16. Respondent agrees no pay the Dcpanment stipulated penalties in the amount of

$250.00 per day for each and every day Respondent fai ls to t imely comply with any of  the

requirements of Paragraphs 9, 10, 1.1. 12, 13 and 15 of this Conscm Order. A separate stipulated

penalty shall bf: assessed for each violation of this Consent Order. Within 30 days of written

demand from the Department, Rcspoudent shall make payment of the appropriate stipulated

penalties I O "The Dcpariment of Environmental Protection" Vy cashier's check o r money order

and shall include lhcrenn the OGC number assigned to this Consent 0rdcr and the notation

"Ecosystem Managcmem and Rcstgration Trust Fund". Payment shall be sent to the Dcpanmcm

of  Env ironmental Protection. Central District Of f ice, 3 19 Maguire Boulevard, Suite 232,

Orlando, Florida 3280347677 The Department may make demands for payment at any time after

violations oc c u r . Nothing in this paragraph shall prevent the Dcparuncxu from filing suit to

specifically enforce any terms of this Consent Order. Any penalties assessed under this paragraph

shall be in addition to the settlement sum agvced to in Paragraph 15 of this Consent Dryer . If :he

Department is required to Bk: a lawsuitto recover stipulated penalties under this paragraph, t

Dcpanmcfm will nm be foreclosed from seeking civil pctmltics for violations of this Consent

Order in an amount greater than the stipulated! penalties due under Mis paragraph

17 Upon the ef f ect iv e date of  this Consent  Order,  Respondent  shal l  pay the

Department stipulated penalties for any future unpcrmiucd discixargcs from that section of the

collccmiort/lransmission system as referenced in Paragraph 9, above, to State waters max do not

qualify as excusable discharges. Respondent shall pay stipulated penalties as follows

4 ofll

3

OGC File No. 05-0505
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s

Each payment shall

shall be made by cashier's check or money order. TWo: instrument shall be umadc payable to the

this Conscnt.Order andtlxe notation ".Ewsysxem Mannncunent and Restoration

payment shall be sen! to lM

"Department of Environmcmal Protection"

3319 Maguire Boulevard, Suite 232,

demands for paymcm at any time after violations occur.

the

Any penalmics assessed under this paragraph shall be in addition to the settlement sum

Paragraph

stipulated penalties under this paragraph,

penalties

due umicr this paragraph.

from a xmnngaorary, exceptional incident that was beyond the reasonable Rx:-nitro! of Respondent.

Incidsems beyond the reasonable central at' Respondent would inchldc :

Dcp21l'lI)llml

For the purposes of this Conscm Order, an cxcusahle discharge is a discharge that resulted

Mzoum . per day disQll8t@

for vkzlalirms of this Conseru Order

15 of this Consent Order.

slrikcs.

$500

$1 ,0

s5,ooo

Exceptional acts of nature, including a 10-year. 2A-hour storm event and lightning

,500

f rom

be

filing

received within 30 days of written demand

suit

Depqrtmcnt of Environmental Protection, Central District Off ice.

to specifically enforce any

Orinndo, x=1<>ri<m 32303-3767.

If the Dcpanmcm is rcquirW no tile u lawsuit no remover

the Dcpartmcm wit! not be

and shall inc ode thereon :he OGC

in Ill]

6 of11

Ql§_clI¥lT!z¢ Voharne

up to 5.000ga1lons

5,601 no 10,000 galkms

25.001 to 100,000 galkms

in excess of 100.000 gallons

10.001 to z5.00<> gallons

amount greater than

Nothing in this paragraph shall prevent

of the

from the

terms of this Consent Order*

foreclosed from seeking civil

The Department may make

loc

Department. Payment

OGC Pile No. 05-0505

number assigned to

stipulated penakies

Trust we", The

agreed to

a.

00

I I

i n



b. Third party actions that caned not be reasonably prevented, including vandalism

If any event, including adlninisiralivc or judicial challfzngcs by third parties

unrelated to the Rcspondcxit, mzcurs which causes delay or the reasonable likelihood of delay, in

cQmp\ying with the requivcxnents of this Consent Order, Respondent shall have Me burden of

proving the <ic1ay was or will be caused by circumstances beyond the reasonable control of the

Respondent and could not have been vi cannot be overcome by Rcspondcm's due diligence

Economic circumslanccs shall not be considered circumstances beyond the control at Respondent

nor shall the failure of a contractor, subcontractor, matcrialman or other agent (collectively

referred xo as "conlractor") xo whom responsibility for pcrfonnancc is delegated to meet

contractually imposed deadlines be a cause beyond the control of Respondent, unless the cause of

the contractor's lute performance gas also beyond the com:\cLor's conlrot. Upon occurrence of

an event causing delay, or upon becoming aware of a potential for delay. Respondent shall notify

mc Department orally within 24 hours or by the next wodcing day and shall. within seven

calendar days of  oral notif ication to the Department, notify the Department writing of  the

anticipated length and cause of  the delay, the measures taken or to be taken to prevent or

minimiat the delay and the timetable by which Respondent intends to implement xhcsc msnsures

If the parties can agree that Me delay or amicipaxcd delay has been or will be caused by

circumstances beyond the reasonable control of Respondent. the time for performance hereunder

shall tic cxteindezi for a period equal to the agreed delay resulting from Such circumstances. Such

agrccincnt shrill adopt all reasonable measures necessary to avoid o r minimize delay. Failure at

Rvspundem to comply with the notice requirements of this Paragraph in a timely manner shall

constitute a waiver of R;espondent's right lo request an extension of time for compliance with the:

requirements of this Consent Ondcr

11 OGC File No. 05-0505
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19. Persons who are not parties lo this Conscm Order, but whose substantial inuafesrs
are affected by this Censcnt Order. have a right, pursuant to Sections 120.569 and l20,5'1,
Florida Statutes, w petition for an administrative hearing on it. The Petition must contain the
information ser form below and must be Med (reccivW) at the DepartxnenVs office of General
Counsel, 3900 Commonwealth Boulevard, MS# 35. Tallahassee, Florida 323998000 within 21
days of receipt of this notice. A copy of the Petition must also be mailed at the time of filing to
the District Otiice named above al the address indicated. Failure .to tile a petition within tote 21
days constitutes a waiver of any right such person has to an administrative hearing pursuant to
Sections 120.569 and 120.57, Florida Statutes.

The petition shall contain the following °mllonuation:
(a) This mea, address, and telephone number of each petitioner; the Deparmtenvs Consent Order

identification tnntnber and the county in which the subject matter or activity is located; (b) A
statement of how and when each petitioner received notice of the Consent Order; (e) A statement
of low each petitioner's suhstnntial interests are affected by the Consent Order; (d) A statement of
the material facts disputed by petitioner, if any; (e) A statement of facts which petitioner contends
warrant reversal or modification al' the Consent Order; (0 A statement of which rules or statutes
petitioner contends require reversal or modilieation of the Consent Order; (g) A statement at the
relief sought by petitioner. stating precisely the action petitioner wants the Department to take
with respect to the Consent Order.

If a petition is tiled, the administrative hearing process is designed to formulate agency
action. Acct
in this Notice. Persons whose substantial interests will be affected by any decision of the
Department with regard ro the subject Consent Grtler have the right to petition to become a party
to the proceeding. The petition must conform to the requirements spceitied above and be tiled
(received) within 21 days of receipt of this notice in the Office of General Counsel at the above
address of the Department. Failure to petition width the allowed time frame constitutes tr waiver
of any right such person has to request a hearing under Sections 120.569 and t20,s7, Florida
Statutes. and to participate as a party to this proceeding. Any subsequent intervention will only be
at the approval of the presiding officer upon motion tiled pursuant to Rule 28-106.205, Florida
Aamttttstmive Code.

A person whose substantial interests are affected by the Consent Order may tile a timely
an administrative tearing ttrdcr Sections 120.569 and 120.57. Florida Statutes, or

may choose to pursue mediation as an alternative rented under Section 120.573, Florida Smtutes,
before the deadline for tiling a petition. Choosing mediation will not adversely affect the right to a
hearing if mediation does not result in at settlement. The procedures for pursuing mediation are
ret forth below.

Mediation may only take place if the Department and all the parties to the pnoceetling
agree tltn ntedlation ts appropriate. A person may pursue mediation by fwllills
algteanent with all parties to the proceeding (which include the Respondent, the Department, al

petition for

• a c a mediation
and

any person who has tiled a timely and sufficient petition for a hearing) and by showing how the
sxxestandal interests of each mediating party are affected by the Conswa Order. The agllament
must be filed in (received by) the Office of General Counsel of the Department at 3900
Commonwealth Boulevard. MS #35, Tallahassee, Florida 32399-3000. within 10 days Elle! loc
deadline as set forth above for the Filing of a petition.

Tire agreement to mediate must include the following:
(a) The names. addresses, and wlephonc numbers of any persons who may attend the

mediation:

ordingly. Me D¢palnmqnt's final action may be aifrerem from the position taka by it

S o f t OGC File No. 054505
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(b) The name. address, and telephone number of tM tnetliator selected by the parties, or a
provision for selecting a mediator within a specified time;

(c) The agreed allocation of the costs and fees associated with the mediation;
(d) The agreement of the parties on the confidentiality of discussions and documents

introduced during mediation:
(c) The date, time. and place of the list mediation session, or a deadline for holding the

first session, if no mediator has yet been chosen;
( f ) The name of  each parry's representative who shal l  have authori ty to sett le or

recommend settlement: and
(g) Either an explanation of how the substantial interests of each mediating party will be

affected by- the action or proposed action addressed in this notice of intent or at statetttttnt clearly
identifying the petition for heating that each party has already f i led, and incorporating it by
reference.

(it) The signatures of all parties or their authorized representatives .
As provided in Section 120.573, Florida Statutes, the timely agreement of ali parties to

mediate will toil the time limitations imposed by Sections 120.569 and t20.57, Florida Statutes.
for requesting and holding an administrative bearing. Unless otherwise agreed by the parties, the
mediation must be concluded within sixty days of the execution of the agreement. It' mediation
results in scttlcntent of  the administrative dispute, the Department must cher a f inal order
incorporating the agreement of the parties. Persons whose substantial interests will be affected by
such a modified final decision of the Department have a rigltt to petition for a hearing only i n
accordance with tltc requircntcnts for such petitions set forth above, and must therefore file their
petitions within 21 days of receipt of tttis notice. If mediation tenninatcs without settlement of the
dispute, the Department shall notify all ponies in writing that the administrative hearing processes
under Sections 120.569 and 1'.!0.5'7, Florida Statutes, remain available for disposition of the
dispute, and the notice will specify the deadlines that then will apply for challenging the agency
action and electing remedies under those two statutes.

the prolwrty

xcrms of this Consent Order and the rules and statutes of me Department.

Department shall

Manager, Wastewater CompliancclEnforccmcm Section.

Orlando, Florida 32803»3777.

authority arising under Florida

not a settlement of any criminal liabilities which may arise under Florida law, nor is ix a

21.

22.

:Md

Rcspomicm shall allow all auxhorizczl representatives of the Department access to

All suhmittnls and payments required by this Consent Order to be submitted to the

This Consent Order is a seulcmcm of the DcpanmcnVs civil and administrative

facility at reasonable times for the purpose

gem IT the

law to resolve the matters addressed herein. This Consent Order is

Florida Department of  Env ironmental Protection. pwgmm

9 o f l 1

3319

of determining compliance with

Maguire Boulevard, Suite 232,

OGC File No. 05~0505

the

l

20.

bi:
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seatlcmant of any violation which may be prosecuted criminally or civilly under federal law

The Department hereby expressly reserves the right no initiate appropriate legal

action to prevent or prohibit any violations of applicable smtuzes, or the rules promulgated

thcneundcr that are not spcciiicnily addressed by the terms of this Consent Order. including bu:

not lirniteci rd undisclosed releases. comaminaxion or polluting conditions

24 The terms and conditions set forth in this Consent Order may be enforced in a

court of competent jurisdiction pursuant to Sections 120.69 and 403. 121 , Florida Statutes. Failure

to comply with the rems of this Consent Order shall constitute a violation of Scctirm

403.161(1)(b), Florida Staiutcs

Respondent is fully aware that a violation Rf the terms of this Consent Order may

subject Responder to judicial impo§i1ion of damages, civil pcnalxies up to $10,000.00 per day per

violation, and criminal peNalties

Entry of  Mis Consent Order docs not relieve Respondent of  the need to imply

iliUm applicable federal, snare or local laws, regulations or ordinances

No modifications of the terms of this Consent Order shall be effective until rwnced

to writing and executed by both Rcspomdcnt and the Department

Respondent acknowledges and waives its tight to an adminiszrativc hearing

pursuant to Sections 120.569 and 12057, Florida Statutes, on the terms of this Consent Order

Respondent acknowlWges ins right no appeal the terms of anis Consent Order pursuant to Section

l2i).68. Fiurida Statutes, and waives that right upon signing this Consent Order

29. This Consent Order is a final order of the Department pursuant to Section

120.52(7), Florida Statutes, and it is f inal and effective on the date Med with the Clerk of  the

Department aim a Paition for Axlministraave Hearing is filed in accordance with Chapter 120

lOofll OGC File N<>. 05~0505
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Florida Statutes.

further orderof' 1h<=: Dcpanmcm.

DA' 18

FIL§I*GAw ACKNOWLEDGMENT
man, on this date, pursuant
to $20.52, Florida Slamtcs,
aim Me designamal Departmcm
Clerk, receipt of which is hereby
ackmncWvledged.

Copies fumishcd to: Kznhy Carter, OGC

DONE AND onma1zl8o this .9344 d

re

Upon the timely tiling of a petition this Consent Order will not be effective until

Cb/

FOR 1>Ex>A1zT1s-nzwr USE ONLY

9

STATE OF FLORIDA DEPARTMENT
OFENVIRONMENTAL PROTECTION

wl¢a.=.m N ¢a. {' P p
Vivi Garfein /

cczor. Ccmrnl Dismricn

ll of ll

8 44
Patrick Flynn,
Regional Director
Alatiaya Utilities, inc.

FOR THE RESPONDENT:

P 4

day of M

l

OGC File No. 05.0505
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ORDER no, PSC-03-0602 -PAA-SU
DOCKET NO . 020409-SU
PAGE 33

rates
customer

shall be effective for service rendered on or after the stamped
approval date of the revised tariff sheets pursuant to Rule 25-
40.475(1), F.A.C. The shall not: be implemented until we
approve the proposed notice, and the notice has been
received by the customers. The utility shall provide proof of the
date notice was given no less than 10 days after the the
notice was given.

date

If the ut i l i ty fi les this reduction in conjunction with a
price index or pass-through rate adjustment, separate data shall be
filed for the price index and/or pass-through increase or decrease,
and for the reduction in the rates due to the amortized rate case
expense I

OTHER ISSUES

A . Show Cause

The utility entered into a contract with the Wildflower Golf
& Country Club (Club) on March 13, 1995, to provide reuse to the
Club at a rate of zero for 60 months from the date that reuse would
be available (September 30, 1995) . On November 7, 1997, the
utility and club entered into a contract for reuse modifying the
March 13, 1995, contract. The November 7, 1997, contract included
an annual fee of $4,000 (to be paid in $1,000 increments
quarterly) , which was intended to cover the increase in cost for
testing and operating the reuse system, which was not anticipated
in the original contract We discovered this charge while
reviewing the utility's rate filing for this case and notified the
utility that this charge was not included in its tariffs
Subsequently, the utility requested approval of the quarterly reuse
rate for the Club and provided a First Revised Tariff No. 16.0 and
Original Tariff No. 17.5 reflecting the quarterly reuse rate for
the Club of $1,000

Section 367.08l(1) , Florida Statutes,
may only charge rates and charges approved by
367.091(3),

and customer service policies must be
tariff approved by and on file with the Commission
that the utility violated these statutes

charges I

provides that a utility
us Section

Florida Statutes, provides that "each utility's rates
contained in a

I: appears
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ilORDER NO I PSC-03-0602-PAA-SU
DOCKET NO 1 020409-SU
PAGE 34

S c h e d u l e  E - S  o f  t h e  u t i l i t y ' e  r a t e case f i l i n g  l i s t s  r e v e n u e s
for  r eu se  con t rac t  charges  o f  $4 ,000  . We  d i d  no t  approve  a  r eu se
r a t e  f o r  t h i s  u t i l i t y  a n d  t h e  u t i l i t y  d o e s  n o t  h a v e  a n  a p p r o v e d
r e u s e  r a t e  t a r i f f  o n  f i l e . T h i s  c o l l e c t i o n  o f  r e u s e  c h a r g e s  w a s
unau thor i zed, and thus was an apparent v i o l a t i o n o f Sec t i on s
367.081(1) and 367.091(3) , F l o r i da  S ta tu te s .

Sec t ion 36'7.161(1) , F l o r i d a Statutes, au thor i zes the
assessment o f  a  penal ty  o f  no t  more than  $5,  000 per  day fo r  each
o f fense, i f  a  u t i l i t y  i s  f ound  to  have  know ing l y  r e fu sed  to  comp ly
w i th ,  o r  to  have  w i l l f u l l y  v i o l a ted  any  Commiss i on  r u l e ,  o rde r ,  o r
prov is ion  o f  Chapter  367, F l o r i da  S ta tu te s .

»

I

We f i nd  t ha t  a  show cau se  p roceed i ng  sha l l  n o t  be  i n i t i a t ed  a t
t h i s  t i m e  f o r  s e v e r a l  r e a s o n s . F i r s t , t h e  r e v en u e  was  p r ope r l y
r e co rded . Second, once t h e  u t i l i t y  w a s in formed, i t p rompt l y
submi t t ed  a  proposed t ar i f f  . F i na l l y ,  we  wan t  t o  encou rage  reuse  .
However, the u t i l i t y i s on n o t i c e t ha t , pursuant t o Sec t i on s
367.081(1) and 367.091(3), F l o r i d a  S t a t u t e s , i t  m a y  o n l y  c h a r g e
rates  and charges  that  we  have  approved.

B a s e d  o n  t h e  f o r e g o i n g ,  i t  i s

ORDERED by the F l o r i d a P u b l i c Se rv i ce Commission t h a t
U t i l i t i e s Inc; o f Sandalhaven' s P e t i t i o n f o r Rate In c rease i s
g r a n t e d  i n  p a r t  a n d  d e n i e d  i n par t a s  d e s c r i b e d  h e r e i n . I t i s
f u r t h e r

ORDERED that U t i l i t i e s I n c . o f Sandalhaven s h a l l submit
r e v i s e d  t a r i f f  s h e e t s  c o n s i s t e n t  w i t h  t h e  r a t e s  a p p r o v e d  h e r e i n ,
and  t h a t  Commi s s i on  s t a f f  s h a l l  adm i n i s t r a t i v e l y  app rove  t h e  t a r i f f
shee t s . I t  i s  f u r t h e r

ORDERED that t h e  p r o v i s i o n s  o f t h i s  O r d e r , except f o r  t h e
i n t e r i m  r a t e  i n c r e a s e ,  t h e  r a t e  r e d u c t i o n  a f t e r  t h e  e x p i r a t i o n  o f
t h e  f ou r - y e a r  a m o r t i z a t i o n  p e r i o d  f o r  r a t e  c a s e  e x p e n s e , and  t he
s h ow  c a u s e  d e c i s i o n  a r e  i s s u e d  a s  p r o p o s e d  a g e n c y  a c t i o n . The
prov i s i on s  wh i ch  a re  p roposed  agency  ac t i on  sha l l  become  f i n a l  and
e f f e c t i v e upon  t he i ssuance o f a Consummating Order u n l e s s an
a p p r o p r i a t e  p e t i t i o n , i n  t h e f o r m  p r o v i d e d  b y  R u l e 28-106.201,
F l o r i d a  A d m i n i s t r a t i v e  Cod e ,  i s  r e c e i v e d  b y  t h e  D i r e c t o r ,  D i v i s i o n
o f  t he  Commi ss i on  C l e rk  and  Adm in i s t r a t i ve  Se rv i ces , 2540 Shu nard
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BEFORE THE PUBLIC SERVICE COMl\/HSSION

In re: Analysis of Utilities, Inc.'s plan to bring DOCKET NO. 040316-WS
all of its Florida subsidiaries into compliance ORDER NO. PSC-04~1275-AS-WS
with Rule 25-30.115, Florida Administrative ISSUED: December 23, 2004
Code.

The following Commissioners participated in the disposition of this matter:

BRAULIO L. BAEZ, Chairman
J. TERRY DEASON

RUDOLPH "RUDY" BRADLEY
CHARLES M. DAVIDSON

ORDER APPROVING SETTLEMENT AGREEMENT FILED
BY UTILITIES INC.

BY THE COMMISSION:

Background

Utilities, Inc. (UI) is the parent corporation of the following 16 utilities that provide water
and wastewater services in the State of Florida and are subject to this Commission's jurisdiction:
Alafaya Utilities, Inc., Bayside Utility Services, Inc., Cypress Lakes Utilities, Inc., Labrador
Utilities, Inc., Lake Utility Services, Inc., Mid-County Services, Inc., Miles Grant Water and
Sewer Company, Sandy Creek Utility Services, Inc., Sanlando Utilities Corporation, Tierra
Verde Utilities, Inc., Utilities, Inc. of Eagle Ridge, Utilities, Inc. of Florida, Utilities, Inc. of
Longwood, Utilities, Inc. of Pennbrooke, Utilities, Inc. of Sandadhaven, and Wedgetield Utilities,
Inc. Water Service Corporation (WSC) is also a wholly-ovmed subsidiary of UI. WSC provides
the necessary administrative and financial services to all of UI's subsidiaries. Our decision
herein is not applicable to Sandy Creek Utility Services, Inc. and Bayside Utility Services, Inc.,
since Bay County rescinded jurisdiction on September 9, 2004,

Pursuant to Order No. PSC-04-0358-FOF-WS, issued April 5, 2004, in Docket No.
020407-WS,In re: Application for Rate Increase in Polk County by Cypress Lakes Utilities, Inc.,
we opened this docket to analyze UI's plan to bring all Florida subsidiaries into compliance with
Rule 25-30.115, Florida Administrative Code. In particular, we address the specific areas of
concern that were identified in Docket No. 020407~WS. On November 8, 2004, after discussions
with our staff, UI tiled a proposed settlement agreement to bring all Florida subsidiaries into
compliance. For the reasons discussed below, we approve the settlement agreement in its
entirety. We have jurisdiction pursuant to Sections 367.081 and367.121, Florida Statutes.

l I Ill-
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Settlement Agreement

The proposed settlement agreement is appended hereto as Attachment A and is
incorporated herein by reference. In the settlement agreement, UI agreed to the following :

1) Annual Report and Minimum Filing Requirements (MFRs) shall begin with
balance per books. Beginning with all years ending after December 31, 2004, each
UI subsidiary's annual report balances shall agree with the general ledger balances.
All MFR pages that require a balance per books column shall either be the actual
balance per the general ledger or an average test year balance, with supporting
calculations provided that show that the components of the calculation came from the
general ledger.

2) Adjustments to Rate Base should be timelymade. Beginning with the year ended
December 31, 2003, and continuing through December 31, 2004, UI shall review adj
Commission transfer and rate case orders to detemiine if proper adjustments have
been made to correctly state rate base balances. UI shall complete the adjustments to
the books of Labrador Utilities, Inc., Bayside Utility Services, Inc., Mid-County
Services, Inc., and Utilities, Inc. of Eagle Ridge when the Commission orders in their
respective pending rate cases become final. UI shall complete the adjustments to the
remaining Utilities' books on or before December 31, 2004. If UI has questions
regarding adjustments for a specific Utility, it shall notify our staff prior to December
31, 2004. UI shall maintain sufficient workpapers so that our staff can easily review
adjustments made and whether appropriate adjustments to reserve accounts have been
made, since the date of transfer or the end of the test year in a rate case or other
proceeding where rate base was established.

3) Improvements to accounts cross reference and allocation methodology
Beginning with the year ended December 31, 2004, and annually thereafter, UI shall
maintain a schedule reconciling each general ledger account and sub-account to the
Uniform System of Accounts (USOA) primary accounts. For any system that is
utilizing a December 31, 2003 test year, UI shall complete this analysis before filing
its MFRs. For all future rate cases, UI shall prepare a detailed schedule for
reconciliation of the general ledger account and sub-account to the USOA primary
accoxmts

4) Correction of pumping equipment account number. UI shdl continue to review
account 310 and 311 to correct any mismatches between accounts 310 and 311. UI
shall maintain supporting documentation to allow our staff to confirm that Me
adjustments have been made for any future Commission staff audits, and any
adjustment will be reflected in Moure rate cases

5) Retirements to be made consistently. UI shall complete, by the end of 2004, a
review of all systems to ensure that all appropriate retirement entries have been made
Beginning with the year ended December 31, 2003, UI shall ensure that its operation
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and accounting personnel consistently utilize UI's existing retirement policy.
Beginning September 30, 2004, UI's regulatory accounting and operations personnel
shall prepare a quarterly analysis of all plant additions to ensure that all required
retirements have been made. Adjustments to the books of the UI subsidiaries shall be
completed either before December 31, 2004, or prior to the tiling of a rate case by the
relevant subsidiary. UI has implemented a fully automated work order system to
facilitate its work order process. UI has already added the following fields to its work
order form and input screen to track retirements when items are moved from the CP
ledger to the general ledger: (1) New, (2) Upgrade, (3) Repair, and (4) Replace.
These additional data entry fields will allow UI to sort all projects and better evaluate
which projects require retirements. In addition, UI shall require operations
employees to provide accounting staff with the original date the asset was placed in
service or the original cost, if available.

6) Corrections to Contributions~In-Aid of Construction Amortization (CIAC) Rate.
The utility shall comply with Rule 25-30. 140(9)(a), Florida Administrative Code,
which states the following:

Beginning with the year ending December 31, 2003, all
Class A and B utilities shall maintain separate sub-accounts
for: (1) each type of CMC charge collected including, but
not limited to, plant capacity, meter installation, main
extension or system capacity, (2) contributed plant, (3)
contributed lines, and (4) other contributed plant not
mentioned previously. Establishing balances for each new
sub-account may require an allocation based upon
historical balances. Each CIAC sub-account shall be
amortized in the same manner that the related contributed
plant is depreciated. Separate sub-accounts for
accumulated amortization of CIAC shall be maintained to
correspond to each sub-account for CIAC

7) Lack of support for WSC Allocations. Pursuant to Order No. PSC-03-1440-FOF
WS, issued December 22, 2003, in Docket No. 020071-WS, we required Utilities
Inc. to use equivalent residential connections (ERCs) as its primary allocation factor
for affiliate costs in future cases in Florida as of January 1, 2004, and to use the end
of the applicable year as the measurement date. UI is reviewing the appropriateness
of an ERC allocation methodology in other jurisdictions in which it operates. Until
the appropriateness of this type of allocation can be determined, UI shall prepare a
second WSC allocation book specifically for its Florida subsidiaries using the ERC as
its primary allocation factor as delineated in Rule 25-30.055, Florida Administrative
Code, beginning January 1, 2004. UI shall so maintain workpapers for each utility
to show how die ERCs are determined on an annual basis
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8) Allocation to non-owned systems. UI has agreed to implement its allocation
methodology to systems that it does not own but operates, and has included these
systems in the 2003 allocation book.

9) Documentation of "other water uses." UI has implemented and is using the
following standard operating protocol to track other water usage. UI believes that this
protocol satisfies our concerns.

For each water system in Florida, the operator or field supervisor for each
system will submit a report form each month entitled water loss record to
the Florida regional office. This document shall identify the estimated
volume of unmetered water used in the system on a given day and the
reason why it was lost. For example, water lost due to a water main break
would be calculated from the duration of the event, the size of the pipe,
and the estimated flow rate.

Other types of unmetered water use include, but are not limited to :

-water main flushing activities,
-hydrant flow testing,
-filling and chlorinating new water main extensions, storage tanks
or treatment units,
-filling new force main and reuse main extensions,
-water used internally in the treatment or disinfection process

Each month, the total sum of water noted on the water loss record is
entered into the utility's spreadsheet that tracks and compares water
pumped and water purchased, against water sold for each system. In this
way, UI has the means to review the data on a routine basis. The monthly
form is attached to and filed with the tile copy of each utility's Monthly
Operating Report and retained for future use.

10) Maintenance of adjusting an entry log book. For all years beginning with January
1, 2003, UI shall maintain an adjusting entry log book and supporting documentation
(purpose of the entry, person malting the entry, worksheets showing any calculations
and any supporting documents, reconciliations, invoices, etc.) for each adjustment to
the journal.

11) Detailed supporting cash book and general ledger. UI shall maintain supporting
documentation (purpose of the entry, person making the entry, worksheets showing
any calculations and any supporting documents, reconciliations, invoices, etc.), or a
reference where the supporting documentation can be found.

I l_l
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We have reviewed the settlement agreement tiled by UI and we believe that it is a reasonable
resolution to bring die utility into compliance wide Rule 25-30.115, Florida Administrative Code.
Further, we believe that it is in the best interest to approve the settlement agreement because UI
has addressed all of our concerns that were identified in Docket No. 020407-WS. Based on the
foregoing, we find that the settlement agreement is hereby approved in its entirety.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the settlement agreement

tiled by Utilities Inc. on November 8, 2004, attached hereto as Attachment A, is approved in its

entirety. It is further

ORDERED that Attachment A is incorporated herein by reference. It is further

ORDERED that this docket shall be closed.

By ORDER of the Florida Public Service Commission this 23rd day ofDecember, 2004.

/s/ Blanca S. BayO
BLANCA s. BAYS, Director
Division of the Commission Clerk
and Administrative Services

This is a facsimile copy. Go to the Commission's Web site,
http://www.floridapsc.com or fax a request to 1-850-413-
7118, for a copy of the order with signature.

(SEAL)

SOME (OR ALL) ATTACHMENT PAGES ARE NOT ON ELECTRONIC DOCUMENT.

KEF
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section 120.569(l), Florida
Statutes, to notify parties of any administrative hearing or judicial review of Commission orders
that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and
time limits that apply. This notice should not be construed to mean all requests for an
administrative hearing or judicial review will be granted or result in the relief sought.

Any party adversely affected by the Commission's final action in this matter may request:
1) reconsideration of the decision by filing a motion for reconsideration with the Director,
Division of the Commission Clerk and Administrative Services, 2540 Shu nard Oak Boulevard,
Tallahassee, Florida 32399-0850, nth in fifteen (15) days of the issuance of this order in the
form prescribed by Rule 25-22.060, Florida Administrative Code, or 2) judicial review by the
Florida Supreme Court in the case of an electric, gas or telephone utility or the First District
Court of Appeal in the case of a water and/or wastewater utility by filing a notice of appeal with
the Director, Division of the Commission Clerk and Administrative Services and filing a copy of
the notice of appeal and the filing fee with the appropriate court. This tiling must be completed
within thirty (30) days after die issuance of this order, pursuant to Rule 9.110, Florida Rules of
Appellate Procedure. The notice of mapped must be in the form specified in Rule 9.900(a),
Florida Rules of Appellate Procedure.
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November 5, 2004

Ms. Blanca Bayo
Commission Clerk and Administmdve Services Director
Plonlda public Service Connunlaslon
2540 Shu nard oak Boulevard
Tallahassee, PL 32399

R e : Docket No. 040316-WSi Analysis of Utilities, lnc.'s plan to bring Florida subsidiaries
into compliance with Rule 25-20.115, Florida Admluistxative Code
our pile NO.: 30057.81 .

Dear Ms.Bayo:

Utilities, Inc. proposes the following in settlement of the isles in this docket:

1. Annual Kwan and minimum Fllinf Bgquiremmts (MFRSW to been with
bail:-\pr.eper bnnkl. Beglnning with aJJ.yea1s ending after December al, 2004, each of the
Utilities' annual report balances shall agreewith the general ledger balances, All MPR pages
that require a balance per book's column shall either be the actual balance per the general
ledger or an average test year balance, with supporting calculations provided that show that
the components of the raleuladon came from the genial ledger.

2. Agliusgngggg go Rage Base :Q be lively made. Beginning with the year ended
December 31, 2003, and continuing through December 31, 2004, UI shall hare reviewed
all Commission transfer and mare case orders to determine if proper adjustatuenrs have been
made to correctly share rate base balance. UP shall complete me adjustments Ra the books
of Labrador Utilities, Inc., Bayside urluty services, Inc., Mid-county Services, Inc. and
Udlides, Inc. of Eagle Ridge when the CommissiOn orders in thdr respective pending rate
cases have become final. UI will complete the adjustments ro the reruaining Utilities' books
on or lrefore December31, 2004. If UI has questions regarding adjusunenrs for a specific
Utility, Ir shall notify Commission Staff prior to December 31, 2004. UI shall maintain
sufficient workpapexs so that commission Staff can easily review adjustments made and
whether appropriate adjustments ro reserve accounts have been made since the date of
transfer or the end of the tea! year in a rate case, or other proceeding where rate base was
established.
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3_ lmurqvements ro accQum cross reference and allomtian metbodolon.

Beginning with the year ended December 31, 2004, and annually thereafter, UI shall
maintain a schedule reconciling each general ledger account and sub-amount co the USOA
primaryaccounts. For any system that is utilizing a December 31, 2003-rest year, UI shall
complete this analysis before Blind its MFRs. For dl future rate cases, Ul will prepare a
detailed schedule for reconcilladon of the general ledger account and sub-account to the
USOA primary accounts.

4. Qznrecrioh ofguxnpipggquipmentaccount number;UI will continue to review
accounts 310 and 311 to correct any mismatches between accounts 310 and 311. UI shall
maintain supporting documentation Tb allure Commission staff no confirm that the
adjuscmemx have been made for any future Commission Staff audits, and any adjusunenr
will be reflected in Mme rate cases. .

\

5 . Ret irements to be made consistent ly. UI  shal l  complete,  by  the end of20(J4,
a rev iew of  a l l  sys tems to ensure that  a l l  appropr iate ret i rement  ent r ia have been made.
Beginning w ith the year ended DeceMber 31,  2003,  UI  shal l  ensure that  i ts  operat ion and
ac c oun t ing  pers onne l  c ons is t en t l y  u t i l i z e  U l ' s  es ds dng  re t i rem ent  po l i c y , Beglnning-
September  30, .  2004,  UTS regu la tory  account ing and operat ions  personnel  sha l l  make
quarter ly  analyses of  al l  Plant  addit ions to ensure that  al l  required ret i rements  have been
made.  Adjus tMents  to the books of  the Ut i l i t ies  w i l l  be completed ei ther before December
31,  2004,  or pr ior to the Bl ind of  a rate case by the relevant  Ut i l i ty .  UI  has implemented a
fully automated work order system to fadllrau: us work order process; UI has already added
the following f ields ro its work order form and input screen to nasal:  ret irements when items
are moved f rom the CP ledger to the general ledger:1.  New, 2.  Upgrade,  3- Repair.  and 4.
R ep lac e  T hes e  add i t i ona l  da t a  m ay  f i e lds  w i l l  a l l ow  U I  t o  s on  a l l  p ro jec t s  and  be t t e r
e v a l u a t e  w h i r  p r o j e c t s  r e q u i r e  r e i i r e m e n r s . I n  a d d i t i o n ,  U I  w i l l  r e q u i r e  o p e r a t i o n s
employees to provide account ing suaffwith the original dare the asset was placed in service
or the or ig inal  cos t ,  I f  avdiable.

6 . Corrections ro CIM; azzwviza qqn rare. ur has completed these acliusrmaus.

7 . Lack  of  supper  [or  Water  Serv ice Corp.  A l lumt ioum Pursuant  ro  Order  No.
PSC~O3-1440-FOP-WS,  is sued December  22 ,  2003,  iN  Docket ;  No.  020071 OWS,  t he
curnmlssion ol jdercd that  "Ut i l i t ies,  one,  shall use ERCs as its  primary al locat ion factor for
aff i l iate costs in future cases 'm Florida as of Januaxy 1, 2004, and shall use the and of the
appl icable test  year as the measurement  date."  UT is  rev iewing the appropriateness of  an
E R C  a l l o c a t i o n  m e t h o d o l o g y  i n  o t h e r  j u r i s d i c t i o n s  i n  w h i c h  I r  o p e r a t e s . U n t i l  t h e
appropriateness of this type of allocat ion can be determined, UI will prepare a second Water
Serv ices Corp.  al locat ion book specif ical ly  for i ts  F lorida subsidiaries using the ERC as its
pr imary  a l locat ion fac tor  as  de l ineated Ur  Rule 2s -30055,  F lor ida Admin is t ra t ive Code,

Rose, Sumlsu-nm a lWndcy, LLP
nM s. Haul- lte lNvd., Salle too, Allnownle Sprlngl. Flnrlxbu 5270|-0m
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beginning Januaryl, 2004. Ul shallalso maintain workpapers for each Utillrym show bow
:he ERCs are determined on an annual basis.

a. Alhacation tn non-owned svstcms. UP agrees to implement its methodology
m systems :her it doesn'r own but operates, and has included these systems in the zoom
allocation book.

9. Docuvnenrndop of "qgher water uses." UI has implemented and is using the
following szandardoperating protocol ro mock other water usage. UI believes that this
protocol conforms to the Staffs proposal.

For eaeb water system in Florida, the operator or Edd supervisor for earl
system will submit a report form each month entitled WATER [DSSRECORD
to the Florida regional office. TNS document shall identify the estimated
volume of unmetered water used 'm the system one given day and the reason
whit was lost. For example, water lost due ro a water main break would be
calmdattd from the duration of the event, the size of the pipe, and the
estimated GoW rate .

Other typesbf unmetered water use include,but are not limited Ia:

- water main Bushing acrivides;
- hydrant Bow resting:
- filling and chlorinating new water main extensions, storage rsrnks, or

ueatmeut units;
Baling new force main and reuse main extensions;

.. water used internally in the zreannen: or disinfection process.

Bach month, the :mal sum of water noted on the WATER LOSS RECORD is
entered into our spreadsheet that Hacks and compares ware: pumped and
water purchased, against water sold for each system. In this way, UI has the
means to review the data on a rouziné basis. The monthly form is attached
to and Bled with the RI: copy of each Utility's Monthly Operating Report and
retained for furuxe use.

10. Maintenance of adiusdng an entxv log. book. For all years beginning with
January 1, 2003, UP shall maintain an adjusting entry log book and supporting
documentation (purpose of the entry, person mddng the envy, worksheets showing any
calculations and any supporting doeumenrs, reconciliations, invoices. etc.), with each
adjusunem co the journal.

f

Rum, Sundsrrom & Bcmlcy, LLP
6019 s. North Lai: Blvd.. Suns \LiN,All:mum¢ spdngp. Flunk 317014117
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11. Detail supporting cash bonk and gengralledger. UI shall maintain supporting
documentation (purpose of the entry, person making the entry, worksheets showing any
calculations and any suppoliing documents, reeondliations, Invoices, etc.), nr a reference
where the supporting documentation can be found.

Please do mol hesitate to contact me, if vs have any questions.

y yours

vALF.rua L. LORD
For the Firm

do

cc: Ms, Tricia Merchant, Division of Economic Regulation (by facsimile)

Mr. Steven M. Lubertozzi

Oni nulvvnwmuvldlvoswlsuaxu uumwwcz u»v== ow (mums ¥snv~A»4~- -4 l¢w~u:».u.»,a

Mose, Stmiibnmm Ar Hurley. U-F
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Based on the approved rate base components in this rate case, the utility's test year CIAC ratio is
55.89%.

As mentioned earlier in this Order, the utility's pro forma investments total $1,854,647
which includes a pro forma plant retirement of 549,637 in this current case, and the approved pro
forma investments totaling $2,865,414 in the utility's last rate proceeding. Further, in 2007, the
utility has plans for three additional reuse pro forma projects which include the construction of a
1.5 million gallon ground storage tank, the looping of the reuse distribution system in the Live
Oak subdivision, and the installation of four augmentation wells for the reuse system. The total
cost of these prob acts is approximately $2 million.

In determining where the utility's plant capacity charge should be revised, we took the
total cost of die wastewater treatment plant, including pumping equipment, and Alafaya's reuse
investment, and divided the son by the estimated 8,816 equivalent residential connections at
buildout. Using this methodology, we calculate a plant capacity charge of $1,762. This
represents an increase of $1,122 ($l,762 less $640). Further, as discussed earlier, we are
allowing the utility to recover the cost to install reuse meters for its 1,200 existing reuse
customers. Thus, we have found that a meter installation charge of $150 is reasonable for future
reuse connections. Utilizing the above charges, the CIAC ratio at the buildout date of 2012 is
68.03%. Therefore, consistent with the guidelines of the above-mentioned rule, we approve a
plant capacity charge of $1,762, and a meter installation charge of $150 for this utility.

If there is no timely protest to this PAA Order by a substantially affected person, the
utility shall tile the appropriate revised tariff sheets within ten days of the issuance of the
Consummating Order for the approved tariff changes. Our staff shall administratively approve
the revised tariff sheets upon staff's verification that the tariff is consistent with our decision. If
the revised tariff sheets are tiled and approved, the tariff sheets shall become effective on or after
the stamped approval date. Within ten days of the issuance of the Consummating Order for the
Commission approved tariff changes, the utility shall also provide notice of die Commission's
decision to all persons in the service area who are affected by the approved plant capacity
charges and the authorization to collect donated property. The notice shall be approved by our
staff prior to distribution. The utility shall provide proof that the appropriate customers or
developers have received noticed within ten days of the date of the notice.

VIII. OTHER ISSUES

A. Sh_ow Cause for Apparent Violation of an Order

Pursuant to Order No. PSC-04~0363-PAA-SU (PAA Order),24 this Commission required
Alafdya to adjust its books to reflect the adjustments to all the applicable primary accounts
required by that Order, and provide proof of such adjustments within90 days of the issuance

z4 Issued April 5, 2004, in Docket No. 020408-SU, In re: Application for rate increase 'm Seminole County by
Alafava Utilities. Inc .
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date of a final order. That PAA Order was finalized by a Consurnrnating Order, Order No. PSC-
04-0435-CO-SU, issued April 28, 2004. Therefore, the appropriate adjustments to all the
applicable primary accounts should have been accomplished and proof of such adjustments
should have been provided by no later than July 27, 2004.

A review of Docket No. 020408-SU, the docket in which the PAA Order was issued,
shows that die utility never provided any proof that such adjustments had been made. Moreover,
pursuant to Audit Finding No. 1, in the Audit Report f i led in this docket, under the
STATEMENT OF FACT section, the auditors stated:

The utility adjusted its general ledger in December 2005 to record the utility plant
in service adjustments required as of December 31, 2002, for its last rate case
proceeding in Docket No. 020408-SU.

Because these adjustments were made at such a late date, we believe that this has led to
problems with reconciling the minimum filing requirements to the adjusnnents which should
have been made pursuant to the PAA Order in Docket No. 020408-SU. Based on this audit
finding, it appears that the required adjustments to plant in service and accumulated depreciation
were not made until December 2005. Therefore, it appears that the appropriate adjustments were
not made imtil almost 17 months otter the due date of July 27, 2004. Also, it appears that
several schedules filed in its minimum tiling requirements (MFRS) were not "consistent with and
reconcilable with the utility's annual report to the Commission," as required by Rule 25-
30.ll0(2), F.A.C.

Utilities are charged with the knowledge of the Commission's rules and statutes.
Additionally, "[i]t is a common rnwdm, familiar to all minds that 'ignorance of the law' will not
excuse any person, either civilly or criminally." Barlow v. United States, 32 U.S. 404, 411
(1833). Section 367.16l(l), F.S., authorizes the Commission to assess a penalty of not more
than $5,000 for each offense if a utility is found to have knowingly refused to comply with, or to
have willfully violated, any provision of Chapter 367, Florida Statutes, or any lawful order of the
Commission. By failing to comply with the above-noted requirements of the PAA Order in a
timely manner and Rule 25-30.110(2), F.A.C., the utility's acts were "willful" in the sense
intended by Section 367.161, F.S. In Commission Order No. 24306, issued April l, 1991, in
Docket No. 890216-TL titled In Re: Investigation Into The Proper Application of Rule 25-
14.003. F.A.C.. Relating To Tax Savings Refund for 1988 and 1989 For GTE Florida. Inc., the
Commission, having found that the company had not intended to violate the rule, nevertheless
found it appropriate to order it to show cause why it should not be fined, stating that "willful"
implies an intent to do an act, and dies is distinct from an intent to violate a statute or rule. ld. at
6.

We find that the circumstances in this case are such that show cause proceedings shall be
initiated. We are especially concerned with Alafaya's apparent failure to adjust its books to
reflect the adjustments to all the applicable primary accounts required by the PAA Order. We
note that in the Order Approving Settlement Agreement Filed by Utilities, Inc. (Settlement
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Order),25 issued December 23, 2004, in Docket No. 040316-WS, the utility specifically agreed
that: "Beginning with the year ended December 31, 2003, and continuing through December 31
2004. UI shall review all Commission transfer and rate case orders to determine if proper
adjustments have been made to correctly state rate base balances." Both the Settlement Order
and the PAA Order, issued just eight months apart, should have made the utility acutely aware of
the problems that it was having in maintaining its books and records. Also, see Docket No
060262-WS, In re: Application for increase in water and wastewater rates in Pasco County by
Labrador Utilities, Inc., where we discovered another Utilities, Iris. utility, Labrador Utilities
Inc., has also apparently failed to adjust its books and records. The continued pattern of
disregard for our rules, statutes, and orders warrants more than just a warning. Accordingly
Alafaya shall be made to show cause in writing, within 21 days, why it should not be fined
$2,500 for its apparent failure to adjust its books to reflect the adjustments to all the applicable
primary accounts required by the PAA Order arid provide proof of such adjustments within 90
days of the Consummating Order

Also. the MFR schedules filed with this rate case were not "consistent with and
reconcilable with the utility's annual report," as required by Rule 25-30.1.10(2), F.A.C
However, this apparent violation may be attributable to the utility's failure to timely adjust its
books to reflect the adjustments reflected in the PAA Order. Accordingly, Alafaya shall be made
to show cause in writing, within 21 days, why it should not be fined $500 for its apparent failure
to tile MFR schedules consistent wide its annual report

Based on the above, Alafaya shall be made to show cause in writing, within 21 days, why
it should not be lined a total of $3,000 for its two apparent violations noted above. The
following conditions shall apply

The utility's response to the show cause order shall contain specific
allegations of fact and law

Should Alafaya file a timely written response that raises material
questions of fact and makes a request for a hearing pursuant to Sections
120.569 and l20.57(1), F.S., a further proceeding will be scheduled
before a final determination of this matter is made

A failure to file a timely written response to the show cause order shall
constitute an admission of the facts herein alleged and a waiver of the
right to a hearing on this issue

In the event that Alafaya fails to tile a timely response to the show
cause order. the line shall be deemed assessed with no iixrther action
required by the Commission

See Order No. PSC~04-1275-AS-WS, in Docket No. 040316-WS,In re: Analysis of Utilities. lnc.'s plan to bring
all of its Florida subsidiaries into compliance with Rule 25-30.115. Florida Administrative Code
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5. If the utility responds timely but does not request a hearing, a
recommendation shall be presented to the Commission regarding the
disposition of the show cause order, and

If the utility responds to the show cause order by remitting the fine, this
show cause matter shall be considered resolved.

Further, the utility shall be put on notice that failure to comply with Commission orders,
mies, or statutes will again subject the utility to show cause proceedings and fines of up to
$5,000 per day per violation for each day the violation continues as set forth 'm Section 367.161,
F.S.

B. Show Cause for Assessinll Unauthorized Charges

Section 367.09l(3), F.S., states that "[e]ach utility's rates, changes, and customer service
policies must be contained in a tariff approved by arid on File with the commission." As
discussed earlier in this Order, it does not appear that this Commission has approved any
miscellaneous service charges for Alafaya. However, according to its past annual reports and
MFRs in its last rate case and this current case, the utility began in 1995 assessing the standard
charges that this Commission has routinely allowed since at least 1990. Most of the utility's
sister companies that are currently in for rate cases appear to have authorization to assess the
standard miscellaneous sendce charges. This appears to be an oversight on UI's part in not
obtaining this Commission's approval to collect these charges when it acquired Alafaya in 1995.

Utilities are charged with the knowledge of the Commission's rules and statutes
Additionally, "[i]t is a common maxim, familiar to all minds that 'ignorance of the law' will not
excuse any person, either civilly or criminally." Barlow v. United States, 32 U.S. 404, 411
(1833). Section 367.l6l(l), F.S., authorizes the Commission to assess a penalty of not more
than $5,000 for each offense if a utility is found to have knowingly refused to comply with, or to
have willfully violated, any provision of Chapter 367, F.S., or any lawtill order of the
Commission. By failing to comply with Section 367.09l(3), F.S., and charging miscellaneous
service charges without an approved tariff the utility's acts were "willful" in the sense intended
by Section 367.161, Florida Statutes. In Commission Order No. 24306, issued April 1, 1991, in
Docket No. 890216-TL titled In Re: Investigation Into The Proper Application of Rule 25
14.003. F.A.C.~ Relating To Tax Savings Remind for 1988 and 1989 For GTE Florida, Inc., the
Commission, having found that the company had not intended to violate the mle, nevertheless
found it appropriateto order it to show cause why it should not be fined, stating that "willful
implies an intent to do an act, and this is distinct from an intent to violate a statute or rule. LL at

For the reason set forth earlier, the utility shall not be required to refund any of the
unauthorized charges, and shall be allowed to charges miscellaneous service charges as set forth
in this Order. However, given the number of years the utility has assessed unauthorized charges
we find that Alafaya shall be required to show cause why it should not be fined $1,200 for

6.
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apparently assessing miscellaneous service charges without an approved tariff. This equates to
approximately $100 per year. The conditions set forth in the show cause proceeding
immediately preceding this show cause proceeding shall also apply in this show cause
proceeding. Also, as stated in the immediately preceding show cause, the utility shall be put on
notice that failure to comply with orders, mies, or statutes will again subject the utility to
additional show cause proceedings and fines of up to $5,000 per day per violation for each day
the violation continues as set forth in Section 367.161, F.S.

C. Proof of Adjustments

To ensure that the utility adjusts its books in accordance with our decisions, Alafaya shall
provide proof within 90 days of the final order issued in this docket that the adjustments for all
the applicable NARUC USOA primary accounts have been made.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the application for increased
wastewater rates of Alafaya Utilities, Inc. is approved as set forth in the body of this Order. It is
further

ORDERED that each of the findings made in the body of this Order is hereby approved
in every respect. It is fu1"ther

ORDERED that the schedules and attachments to this Order are incorporated by
reference herein, It is further

ORDERED that Alafaya Utilities, Inc. shall tile revised wastewater tariff sheets and a
proposed customer notice to reflect the approved wastewater rates shown on Schedule No. 4. It
is further

ORDERED that the tariffs shall be approved upon our staffs verification that the tariffs
are consistent with our decision herein. It is filrther

ORDERED that the approved rates shall be effective for service rendered on or after the
stamped approval date of the revised tariff sheets pursuant to Rule 25-30.475(l), F.A.C, It is
fuhrer

ORDERED that the approved wastewater rates shall not be implemented until our staff
has approved the proposed customer notice. It is further

ORDERED that Alafaya Utilities, Inc. shall provide proof of the date notice was given no
less than ten days airer the date of the notice. It is further
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of rate case expense and the gross-up for regulatory assessment fees which is $11,627 for water
and $10,587 for wastewater. The decreased revenues will result in the rate reduction as shown
approved on Schedule Nos. 4-A and 4-B, attached hereto and incorporated herein by reference.

The utility shall tile revised tariff sheets and a proposed customer notice to reflect the
Commission-approved rates. The utility shall tile a proposed customer notice setting forth the
lower rates and the reason for the reduction no later than one month prior to the actual date of the
required rate reduction, The approved rates shall be effective for service rendered on or after the
stamped approval date of the revised tariff sheets pursuant to Rule 25-40.475(l), F.A.C. The
rates shall not be implemented until our staff has approved the proposed customer notice. The
utility shall provide proof of the date notice was given no less than 10 days after the date of the
notice.

If the utility files these reductions in conjunction with a price index or pass-through rate
adjustment, separate data shall be filed for the price index and/or pass-through increase or
decrease, and for the reduction in the rates due to the amortized rate case expense.

Show Cause Proceeding

By Order No. PSC-03-0647-PAA-WS, issued on May 28, 2003, in Docket No. 020407-
WS, In re: Application for rate increase in Polk County by Cvpress Lakes Utilities, Inc., (Show
Cause Order), we found that the utility's failure to keep its books and records was an apparent
violation and ordered the utility to show cause why it should not be fined S3000, The utility
responded to the show cause order and committed to changes that would improve its books and
records. In Order No. PSC-04-0358~FOF-WS, issued on April 5, 2004, in Docket No. 020407-
WS, (Final Order), we ordered that the $3000 not be imposed based on the commitments made
by the utility to adjust its books and records. In that same order, we opened a separate docket to
'address the issue of noncompliance with regard to all Florida subsidiaries of Utilities, Inc. By
Order No. PSC-04-1275-AS-WS, issued on December 23, 2004, in Docket No. 040316-WS, Lm
re: Analysis of Utilities, Inc.'s plan to bring all of its Florida subsidiaries into compliance with
Rule 25-30.115, Florida Administrative Code (Settlement Order), we approved the settlement
whereby Cypress Lakes would adjust its books to reflect the adjustments to all the applicable
primary accounts required by that Order. Based on the settlement order, the appropriate
adjustments to all the applicable primary accounts should have been accomplished no later than
December 3 l , 2004, .

In the Show Cause Order, issued May 28, 2003, the utility was ordered to make several
accounting adjustments by December 31, 2004. According to the utility's general ledger, the
ordered entries were not made until February 15, 2006. We believe that, because these
adjustments were made at such a late date, this has led to problems with reconciling the
minimum tiling requirements to the adjustments which should have been made pursuant to the
Settlement Order. Based on the audit, we believe that the required adjustments to plant in
service and accumulated depreciation were made in February 2006, effective for the calendar
year ending December 31, 2005. Therefore, it appears that the appropriate adjustments were not
made until almost 14 months after the due date of December 31, 2004.
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Additionally, the utility has added several new developments since its last rate case. The
utility's records, however, did not reflect any new additions to UPIS or CIAC for wastewater
mains or lift stations. The auditors requested that the utility provide information about any
additions since the last case. The requested information was included in the audit work papers.
Our staffs review of the documentation provided by the utility during the audit indicated that
one addition was completed in late 2004, and two other additions were completed in 2005 .

In its response to die audit, the utility agreed with the auditors, and indicated that it
recognized certain assets were contributed by a developer and in service that were not recorded
in either CIAC or the utility's general ledger, The utility indicated it would properly record these
assets in UPIS and CIAC accordingly. While it appears the failure to make these accounting
entries have little or no impact on revenue requirement or rates, the utility again failed to
properly update its books and records in a timely manner.

Utilities are charged with the knowledge of the Commission's rules and statutes.
Additionally, "[i]t is a common maids, familiar to all minds that 'ignorance of the law' will not
excuse any person, either civilly or criminally." Barlow v. United States, 32 U.S. 404, 411
(1833). Section 367.l6l(l), F.S., authorizes this Commission to assess a penalty of not more
than $5,000 for each offense if a utility is found to have knowingly refused to comply with, or to
have willfully violated, any provision of Chapter 367, Florida Statutes, or any lawful order of the
Commission. By failing to comply with the above-noted requirements of the Final and
Settlement Orders in a timely manner, the utility's acts were "willful" in the sense intended by
Section 367.161, F.S. In Commission Order No. 24306, issued April 1, 1991, in Docket No.
890216-TL titled In Re: Investigation Into The Proper Application of Rule 25-14.003, F.A.C.,
Relating To Tax Savings Refund for 1988 and 1989 For GTE Florida, Inc., the Commission,
having found that the company had not intended to violate die rule, nevertheless found it
appropriate to order it to show cause why it should not be fined, stating that "willful" implies an
intent to do an act, and this is distinct from an intent to violate a statute or rule. ld. at 6.

We find that the circumstances in this case are such that show cause proceedings shall be
initiated. We are especially concerned with Cypress Lakes' apparent failure to adjust its books
to reflect the adjustments to all the applicable primary accounts required by the Final Order and
the subsequent Settlement Order. In the Settlement Order, issued December 23, 2004, in Docket
No. 040316-WS, the utility specifically agreed that: "Beginning with the year ended December
31, 2003, and continuing through December 31, 2004, UI shall review adj Commission transfer
and rate case orders to determine if proper adjustments have been made to correctly state rate
base balances." Both the Settlement Order and the Final Order, issued approximately eight
months apart, should have made the utility acutely aware of the problems that it was having in
maintaining its books and records. Also, see Docket No. 060262-WS, In re: Application for
increase in water and wastewater rates in Pasco County by Labrador Utilities. Inc., where
another Utilities, Inc. utility has failed to adjust its books and records. This continued pattern of
disregard for our rules, statutes, and orders warrants more than just a warning. Accordingly,
Cypress Lakes shall show cause in writing, within 21 days, why it should not be fined $3,000 for
its apparent failure to adjust its books to reflect the adjustments to all the applicable primary
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accounts required by the Final Order and provide proof of such adjustments withili 90 days of the
Consummating Order.

Based on the above, Cypress Lakes shall show cause in writing, within 21 days, why it
should not be fined a total of $3,000 for its apparent violations noted above. The following
conditions shall apply:

1. The utility's response to the show cause order should contain specific
allegations of fact and law;

2. Should Cypress Lakes file a timely written response that raises material
questions of fact and makes a request for a hearing pursuant to Sections
120.569 and l20.57(1), F.S., a further proceeding will be scheduled before a
final determination of this matter is made,

3. A failure to file a timely written response to the show cause order should
constitute an admission of the facts herein alleged and a waiver of the right to a
hearing on this issue,

4. In the event that Cypress Lakes fails to file a timely response to the show cause
order, the fine should be deemed assessed Mth no flutter action required by
the Commission,

5. If the utility responds timely but does not request a hearing, a recommendation
should be presented to the Commission regarding the disposition of the show
cause order, and

6. If the utility responds to the show cause order by remitting the line, this show
cause matter shall be considered resolved_

Further, the utility is on notice that failure to comply with our orders, mies, or statutes
will again subject die utility to show cause proceedings and hues of up to $5,000 per day per
violation for each day the violation continues as set forth in Section 367.161, F.S.

Proof of Compliance with NARUC USOA

To ensure that the utility adjusts its books in accordance with our decision, Cypress
Lakes shall provide proof; within 90 days of the Consummating Order, that the adjustments for
all the applicable National Association of Regulatory Utility Commissioners' (NARUC)
Uniform System of Accounts (USOA) primary accounts have been made.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that Cypress Lakes Utilities,
Inc.'s application for increased water and wastewater rates is granted to the extent set forth in the
body of this Order. It is further
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the proposed customer notice. The utility shall provide proof of the date notice was given no less
than 10 days after the date of the notice.

If the utility tiles this reduction in conjunction with a price index or pass-through rate
adjustment, separate data shall be filed for the price index and/or pass-through increase or
decrease, and for the reduction in the rates due to the amortized rate case expense.

OTHER ISSUES

Appropriate Meter Installation Fees for Water and Reuse Customers

The utility currently has an authorized water meter installation fee of $60 and $110 for a
5/8"x3/4" and 1" meters, respectively. In its response to a staff data request, Sanlando stated that
the new Gallimore subdivision is currently under construction and that no meters have been
installed. The utility asserted that the cost to install 5/8"x3/4" meter would be $150, which
includes labor arid materials and that the cost to install meters greater than 5/8"x3/4" should be at
actual cost. We have approved a meter installation fee of $250 by Order No. PSC-03-0740-
pAA-ws," issued June 23, 2003, and a $200 fee by Order No, psc-04-1256-pAA-wu," issued
December 20, 2004, for 5/8"x3/4" meters. In addition, a $190 fee was approved by Order No.
psc-02-1831-TRp-ws," issued December 20, 2002. Therefore, we find it appropriate to
authorize Sanlando to collect water and reuse meter installation fees of $150 for 5/8"x3/4" meter
and actual cost for meters greater than 5/8"x3/4".

The utility shall ile a proposed customer notice to reflect the charges approved herein.
The approved charges shall be effective for service rendered on or after the stamped approval
date of the tariff; pursuant to Rule 25-30.475(l), Florida Administrative Code, provided the
notice has been approved by Commission staff Within 10 days of the date the order is final, the
utility shall provide notice of the tariff changes to all customers. The utility shall provide proof
the customers have received notice within 10 days after die date that the notice was sent.

Initiating Show Cause Proceedings

Rule 25-30.116(1)(d)5., Florida Adminllstrative Code, states

When the construction activities for an ongoing project are expected to be
suspended for a period exceeding six (6) months, the utility shall notify the
Commission of the suspension and the reason(s) for the suspension, and shall
submit a proposed accounting treatment for the suspended project

Docket No. 021067-WS, In re: Application for staff assisted rate case in Polk Countv by River Ranch Water
Management. L.L.C

Docket No. 041040-WU, I n re: Application for certificate to operate water utility in Baker and Union Countiesby
B & C Water Resources. L.L.C

Docket No. 020388-WS, In re: Request for approval to increase meter installation fees to conform ro current cost
in Lake Countv by Sun Commtmities Finance,LLC d/b/a/ Water Oak Utility
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As discussed previously, we are approving a pro forma water plant increase of $1,178,493 for the
utility's electric control upgrade project. According to the support documentation provided for
this project, the first invoice of $40,165 was dated June 22, 2004, and the second invoice of
$4,877 was dated April 26, 2005. Based on these invoice dates, it appears the utility had
suspended this project for approximately 10 months. However, the utility did not notify the
Commission of this project's suspension, nor did it submit a proposed accounting treatment, as
required by Rule 25-30.116(1)(d)5., Florida Administrative Code.

In response to staffs first inquiry, the Vice President of Operations in Florida (VPOF)
stated that the 10-month suspension reflected the completion of the work at the Des Pinar water
treatment plant (WTP) and the start-up of the work at the Wekiva WTP. The VPOF asserted
that, due to the size and complexity of the Wekiva WTP design as well as the impact of
Hurricane Katrina on the costs of materials, the portion of the project associated with Weldva
WTP was reexamined in an effort to verify the cost effectiveness of the design. Based on this
initial response, it appeared that the work on the Des Pinar WTP was completed in June 2004.
However, upon a thither data request from the corporate office personnel of the utility's parent,
UI stated that the work on the Des Pinar WTP was not completed until January 2006. UI also
asserted that the invoices for this work totaled $169,688 and that this amount remained in
construction work in progress and accrued as AFUDC.

As stated above, the work on the Des Pinar plant was completed almost one year before
the Weldva plant. Because the work on each plant was independent of one another, the utility is
encouraged not to combine projects like this one, but rather to separate them as one project for
each 'independent purpose. By separating them into distinct projects, it should avoid the
likelihood of any excessive AFUDC accrual. As discussed previously, we approved the
appropriate amount of AFUDC for this project in accordance with Rule 25-30.116, Florida
Administrative Code. Thus, Sanlando will not realize a retmn on any unwarranted AFUDC
resulting from the suspension of the electric control upgrade project.

Section 367.161, Florida Statutes, authorizes this Commission to assess a penalty of not
more than $5,000 for each offense, if a utility is found to have knowingly refused to comply
wide, or have willfully violated any Commission rule, order, or provision of Chapter 367, Florida
Statutes. In failing to notify this Commission of this project's suspension and to submit a
proposed accounting treatment, the utility's act was "willful" in the sense intended by Section
367.161, Florida Statutes. In Order No. 24306, issued April 1, 1991, in Docket No..8902l6-TL,
In Re: Investigation Into The Proper Application of Rule 25-14.003. F.A.C.. Relating To Tax
Savings Rehmd For 1988 and 1989 For GTE Florida, Inc., having found that the company had
not intended to violate the rule, we nevertheless found it appropriate to order it to show cause
why it should not be fined, stating that "[i]n our view, 'willful' implies an intent to do an act, and
this is distinct from an intent to violate a statute or rule." Additionally, "[i]t is a common maxim,
familiar to all minds that 'ignorance of the law' will not excuse any person, either civilly or
criminally." Barlow v. United States, 32 U.S. 404, 411 (1833).

We realize that there are going to be numerous plant projects to keep track of for such a
large water system like Sanlando's. However, Sarllando's parent, UI, is a very large and
sophisticated company providing water and wastewater service to customers in several states,
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and, as such, should be more cognizant of our rules than the smaller water and wastewater
companies. UTS continued pattern of disregard for the Commission's rules, statutes, and orders
warrants more than just a waring

Based on the above, we End it appropriate that Sanlando shall show cause in welting
within 21 days, why it should not be Enid a total of $500 for its apparent violation noted above
The show cause order incorporates the following conditions

The utility's response to the show cause order shall contain specific allegations
of fact and law

Should Sanlando file a timely mitten response that raises material questions of
fact and makes a request for a hearing pursuant to Sections 120.569 and
l20.57(1), Florida Statutes, a further proceeding will be scheduled before a
final determination of this matter is made

A failure to file a timely written response to the show cause order shall
constitute an admission of the facts herein alleged and a waiver of the right to a
hearing on this issue

In the event that Sanlando fails to file a timely response to due show cause
order, the fine shdl be deemed assessed with no further action required by the
Commission

If the utility responds timely but does not request a hearing, a recommendation
shall be presented to the Commission remading the disposition of the show
cause order: and

If the utility responds to the show cause order by remitting the fine, this show
cause matter shall be considered resolved

Further, the utility is put on notice that failure to comply with Commission orders, mies
or statutes will again subject the utility to show cause proceedings and times of up to $5,000 per
day per violation for each day the violation continues as set forth in Section 367.161, Florida
Statutes

Proof of Compliance withNARUC USOA

To ensure that the utility adjusts its books in accordance with our decisions herein
Sanlando shall provide proof within 90 days of the final order issued in this docket that the
adjustments for all the applicable NARUC USOA primary accounts have been made

l l I uII\llIIII lullH l l l l I HH lm l m l u l l N \II \ l l  I l l l l
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On May 4, 2000 an app l i c a t i on f o r o r i g i n a l water and
was tewate r  ce r t i f i c a t es  was f i l e d on  beh a l f  o f  L ab r ado r , The
application contained numerous deficiencies. The utility was still
i n  t h e  p r o c e s s  o f  c om p l e t i n g the f i l i ng requ i rements  when , on
September 9, 2000,  Mr ,  V ia l  d ied in  a boat ing acc ident . Mr.  V iau
a  Canad i an  c i t i z en ,  d i ed  i n t e s t a t e . The appl i cat ion process was
postponed pending a determination by Mr. Vial ' s heirs regarding the
d i s p o s i t i o n  o f h i s  a s s e t s On October 11. 2000. Mr . V i a l ' s
daugh t e r ,  Ms .  Sy l v i e  V i a l ,  was  se l e c t ed  as  t h e  l i qu i da t o r  o f  t h e
E s t a t e  o f  H e n r i  P a u l  v i a l (Estate) and on February 16, 2001, a
judgment to this effect was issued by the Canadian Superior Court

Supplemental  in format ion complet ing appl i cat ion def i c ienc ies
was f i led on Apr i l  2, 2001, and that  date was determined to be the
o f f i c i a l f i l i n g  d a t e  o f  t h e  a p p l i c a t i o n Pursuant: t o  s e c t i o n
367.031, F l o r i da  S ta tu t es , we  a r e  r equ i r ed  t o gran t  o r  deny  an
app l i cat i on  for  a  cer t i f i cate  of  au thor i zat i on  wi th in  90  days  a f ter
t h e  o f f i c i a l  f i l i n g  d a t e  o f  t h e  c om p l e t e d  a p p l i c a t i o n  wh i c h ,  i n
t h i s  c a s e , was  Ju l y  2 , 2001 This requirement was met; by our
dec i s i on  a t  t he  June  25 , 2001 Agenda Conference On March 15
2001, t h e  Co-op  f i l e d  a  f o rma l  c omp l a i n t  i n  t h e  i n s t an t  docke t
against Labrador which i t  subsequent ly withdrew on May 10, 2001

We have jurisdiction over these matters pursuant to Sections
367.045 and 367,161, F lo r ida s t a t u t e s

DECLINING TO INITIATE SHOW CAUSE PROCEEDINGS AND
REQUIRING FILING OF xantaunI, REPORTS AND REGULATORY ASSESSMENT FEES

Apparent  V io lat ion  of section 367.031, Florida Statutes

T h e  u t i l i t y  i s i n  a p p a r e n t  v i o l a t i o n  o f Sect ion 367.031
F l o r i d a  S t a t u t e s ,  wh i c h  s t a t e s  t h a t  e a ch  u t i l i t y  s u b j e c t  t o  ou r
ju r i sd i c t i on  must  obta in  a  cer t i f i ca te  of  au thor i zat i on  to  prov ide
water or wastewater service The ut::L1it:y has been providing water
and wastewater services t o toe pub l i c for  compensat ion since
approx imate ly  1997 wi thout  cer t i f i cates  of  au thor i zat ion

Such ac t i on  i s  "w i l 1 fu1 "~ i n  t he  sense  i n t ended  by  Sec t i on
367.161, F l o r i d a  s t a t u t e s sect ion 367.161, F l o r i da  S t a t u t e s
authorizes us to assess a penal ty of  not more than $5,008 for each
of fense,  i f  a  u t i l i t y  i s  found to have knowing ly  re fused to comply
wi th ,  or  to have wi l l fu l l y .  v i o l ated any prov i s i on  of  Chapter  367

I l lllllll |\ Ill ml
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Florida Statutes. In Order No. 24306, issued April 1, 1991, in
Docket No. 890216-TL, titled In Re; Investigation Into The Proper
Aoulication of Rule 25-14.033¢ F.A.C.1 Relating To Tax Savings
Refund For 1998 and 1989 For GTE Florida. Inc. , having found that
the company had not intended to violate the rule, we nevertheless
found it: appropriate co order it: to show cause why it should not be
fined, stating that " [i]n our view, 'willful' implies an intent to
do an act, and this is distinct from an intent: to violate a statute
or rule." Id. at 6.

The f a i l u r e o f the u t i l i t y t o obta i n c e r t i f i c a t e s o f
au thor i za t i on appears t o  h ave  been  due  t o  a  m i s i n t e rp r e t a t i on ,
rather than lack of  knowledge. of  our statutes and ru les. Although
the ut i l i ty  had been in  ex istence s ince 1987, Mr. V iau bel ieved the
u t i l i t y  wa s  s u b j e c t on ly  to  the  F l or i da  Mob i l e  Home Ac t , Chapter
723 ,  F l or i da  S ta tues ,  as  l ong  as  t he  u t i l i t y  f ac i l i t i e s  were  owned
in conjunct ion wi th the mobi le home communi ty fac i l i t ies. At some
t ime pr ior  to December 1997, the ut i l i ty  began charging a spec i f i c
r a t e  f o r water and wastewater serv ice. On June 10, 1999, the
comnnmi ty  f ac i l i t i e s  were  so l d  t o  t he  co-op . However, the Co-op
h ad  u n t i l  J an u a r y  1 , 2000, i n  w h i c h  t o  e x e r c i s e  t h e  o p t i o n  t o
p u r c h a s e  t h e  u t i l i t y  f a c i l i t i e s . when the opt ion expired without
be ing exerc i sed, t h e  u t i l i t y immediately began procedures for
f i l i n g  f o r  c e r t i f i c a t e s  o f  a u t h o r i z a t i o n .

A l t hough  regu l a t ed  u t i l i t i e s  a re  charged  w i t h  knowl edge  o f
Chapter  367, F lor ida Statutes ,  we f ind that  the apparent  v io lat ion
of  Sec t i on  367 .031 , F l o r i d a  s t a t u t e s , does not: r i s e i n  t h e s e
circumstances to t h e  l e v e l  o f  wa r r an t i n g  t h e  i n i t i a t i on  o f  s h ow
cause proceedings. A l be i t  f o r  t he  wrong reasons ,  t he  u t i l i t y  f i l ed
the  i n s tan t ;  app l i ca t i on  for  water  and was tewater  cer t i f i ca tes  on
i ts  own and at  the t ime i t  be l ieved i t  was requ i red to do so by the
s tatu tes . Had the  u t i l i t y  not  f i l ed ,  we wou ld  s t i l l  be  unaware  of
i t s  e x i s t e n c e . Th e  de l ay  i n  t h e  c omp l e t i on  o f  t h e  app l i c a t i on
a f t e r the i n i t i a l f i l i n g  w a s due to c i rcumstances beyond the
c on t r o l  o f  t h e  u t i l i t y . For these reasons, we decl ine to order the
ut i l i ty to show cause, in  wr i t ing wi th in 21 days, why i t :  should not
be  f i n ed  f o r  f a i l i n g  t o  ob t a i n  c e r t i f i c a t e s  o f  au t h o r i z a t i on  f r om
the Commiss ion  i n  apparen t  v i o l a t i on  of  sec t i on 367.031, F l o r i da
Statu tes .
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Aobarent: V iolat ion of  Ru le 25-30.110, F lor ida Admin ist rat ive Code
and Requirement: that Utzi l i tv Fi le 2000 Annual Report

Ru le 25-30.l10(3) , F l o r i d a Admin is t rat ive Code, requ i res
u t i l i t i e s  s u b j e c t  t o  ou r  j u r i s d i c t i on  a s  o f  De c em be r  3 1 of  each
year t o f i l e an  annual r e p o r t  o n  o r be fore  March 31 of the
f o l l ow i ng year. Annual  reports  are due f rom regu lated u t i l i t i e s
regard l ess  o f  whether  the  u t i l i t y  has  ac tua l l y  app l i ed  for  or  been
i s s u e d  a  c e r t i f i c a t e . Requests  for  extens ion  of  t ime must  be  in
wr i t i ng  and mus t  be  f i l ed  be fore  March  31 . One extens ion of  30
days Le automat ical ly granted. A further extension may be granted
upon a showing of good cause. Incomplete or  incorrect  reports  are
cons idered de l inquent , w i t h  a  3 0  d a y  g r a c e  p e r i o d  i n  w h i c h  t o
supply the miss ing in format ion.

As d i s cussed  prev i ous l y , u t i l i t i e s are charged wi th the
knowledge of  our  ru les  and s tatu tes . Moreover,  pursuant  to Ru le
25-30.110{6) (c) , F l o r i da  Admin i s t ra t i ve  Code , a n y  u t i l i t y  t h a t
f a i l s t o f i l e  a t imely, complete annual report: i s s u b j e c t  t o
pena l t i es ,  absent  demonst rat i on  of  good cause for noncompliance.
The penal ty  set  out  in  Ru le  25-30.110(7)  ,  F lor ida Admin i s t rat i ve
Code,  for  C lass  C u t i l i t i es ,  i s  $3  per  day,  based on  the number  of
calendar days elapsed from March 31, or from an approved extended
f i l i n g  d a t e ,  u n t i l  t h e  d a t e  o f  f i l i n g . Assuming a  f i l i ng  date  of
October 1, 2001, for  the ut i l i ty 's  2000 annual  report ,  we calcu late
that  the tota l  penal ty  wou ld be $552 ca l cu lated as  fo l l ows: $3.00
p e r  d a y  x 184 days = $552. The penal ty , i f assessed, would
c on t i n u e  t o  a c c r u e  u n t i l  s u c h  t i m e  a s  L a b r a d o r  f i l e s  i t s  2 0 0 0
annua l  repor t . We note that pursuant to Rule 25-30.110 (6) (c) ,
F l o r i da  Admin i s t ra t i ve Code, we may, i n  o u r  d i s c r e t i o n , impose
greater or  lesser penal t ies for  such noncompl iance .

We be l i e ve that Labrador has shown good cause f o r i t s
noncompl iance with the requirement to f i le i ts 2000 annual  report-
As discussed previously, al though the ut i l i ty had been i n existence
s ince 1987, the owner be l ieved the ut i l i ty  was subject  on ly  to the
Florida Mobi le Home Act, Chapter 723, F l o r i da s tatues ,  as  l ong as
t he  u t i l i t y  f ac i l i t i e s  we re  owned  i n  con jun c t i on  w i t h  t he  mob i l e
home community faci l i t ies. Once the opt ion to purchase the ut i l i ty
fac i l i t i es  expi red wi thout  be ing exerc i sed,  the u t i l i ty  immediate ly
began  procedures  for  f i l i ng  for  cer t i f i ca tes  o f  au thor i zat i on . Had
the ut i l i ty  not  done so, we would st i l l  be unaware of  the change in
i t s  j u r i s d i c t i o n a l  s t a t u s . The  de l ay  . i n  t he  comple t i on  o f  t he
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a p p l i c a t i o n  a f t e r  t h e i n i t i a l f i l i n g  w a s  d u e to circumstances
beyond  t h e  c on t r o l  o f  t h e  u t i l i t y . F i n a l l y ,  t h e  u t i l i t y  h a s  b e e n
v e r y  c oop e r a t i v e  w i t h  ou r s t a f f i n i t s e f f o r t s t:o come i n t o
compliance with Commission rules .

For the foregoing reasons, we find that the apparent  v io lat ion
of Rule 25-30.110(3) , F l o r i da  S t a t u t e s , does  not :  r i se in these
circumstances to the level of warranting the initiation of  a show
cause proceeding. Moreover, we f i n d that the u t i l i t y has
demonstrated good cause for its apparent noncompliance. Therefore,
we decline to order Labrador to show cause, i n  w r i t i n g  w i t h i n  21
days, why it should n o t  b e  f i n e d  f o r  i t s  f a i l u r e  t o  f i l e  i r e  2 0 0 0
annual repor t . Fur ther , the penalties set for th  in  Rule 25-
30.110('7) , Florida Administratzive Code, shall not be assessed.

Nevertheless, we note that annual r epor t s are used t o
determine the  earn ings  l eve l  o f  the  u t i l i t y ;  to determine whether
a u t i l i t y i s i n subs tan t i a l compliance wi th the Nat i ona l
Associat ion of Regulatory Ut i l i ty Commissioners Uni form Systems of
Accounts (NARUC USOA) , as well as app l i c ab l e  ru l e s  and  orde r s  o f
the Commission; to determine whether f i n a n c i a l statements and
r e l a t e d schedules f a i r l y  p r e s e n t the f i n an c i a l cond i t i on and
resu l t s  o f  operat i ons  f or  t he  per i od  presen ted;  and t o  de te rmine
whether  other  in format ion  presented as  to the bus iness  af fa i rs  of
t he  u t i l i t y  a re  cor rec t  f or  t he  per i od  t hey  represen t  .

Therefore, the uti l ity shall f i l e  i t s  2000  annua l  r epo r t  by
October 1, 2001. I f Labrador fails to do so, our staff is directed
to bring a show cause recommendation at that: time. Moreover, the
uti l ity is  hereby placed on notice that penalt ies, i f  a s ses sed ,
con t i nue  t o  acc rue  un t i l  su ch time as  the  annua l  repor t i s  f i l e d
and that the annual report must: comply' with Rule 25-30.110, Florida
Admin ist rat ive Code, inc luding compl iance wi th  the NARUC USOA,
wh ich  requ i res  the use of  or ig ina l  costs  to repor t  the cost :  of  the
u t i 1 i t :y ' s  asse t s  when  i t  was  f i r s t  ded i ca ted  t o  pub l i c  se rv i ce .

Aunarent violatiqrg Qr Sections 350.113 (3) Fe) and 367.145¢ Florida
Statutes, and Rule 25-30.120 (1) ¢ Florida Administrative Code, and
Requiring Utilitv to Pay 2000- Requlatzory Assessment Fees (RAFS)

pursuant t o Sections 350.113 (3) (e) and 367.145, F lo r id a
Statutes,  and Rule 25-30.120(1) ,  Florida Administrative Code ,  each
uti l i ty shal l  remit annual ly a RAF in the amount of 0.045 of i ts
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gross operat ing revenue. Pursuant to Rule 25-30.120(2) , F l o r i d a
Admin is t rat ive Code, t h e  ob l i g a t i on  t o  r em i t  RA FS  f o r any year
sha l l  app l y  t o  any  u t i l i t y  wh i ch  i s  sub jec t  t o  ou r  ju r i s d i c t i on  on
or  be fore  December  31  of  that  year  or  for any pa r t  o f  t h a t  y ea r ,
whether  or  not  the  u t i l i t y  has  ac tua l l y  app l i ed  for  or  been  i s sued
a  c e r t i f i c a t e . I n  f a i l i n g  t o  r em i t  i t s  2 000 RAFB, Lab rador  i s  i n
a p p a r e n t  v i o l a t i o n  o f the above-referenced s t a t u t o r y  an d  r u l e
provisions •

We be l i eve  t ha t  t h e re  a re  m i t i ga t i ng  c i r cums t an ces  i n  t h i s
case  wh i ch  l ead  up  t o  f i nd  t ha t  show cause  p roceed i ngs  a re  not
war r an t ed  a t  t h i s  t ime . As  prev i ous l y  d i s cussed, al though the
u t i l i t y  had been  i n  ex i s t ence  s i n ce  1987 ,  the  owner  be l i eved the
u t i l i t y  was  sub je c t only t :o the F lor ida Mobi le Home Act ,  Chapter
723 ,  F l or i da  S ta tues ,  as  l ong  as  the  u t i l i t y  f ac i l i t i e s  were  owned
in conjunct ion with the mobi le home community faci l i t ies. Once the
op t i on  t o  p u r c h a s e  t h e  u t i l i t y  f a c i l i t i e s  e x p i r e d  w i t h ou t  b e i n g
exerc i sed,  the  u t i l i t y  immediate l y  began  procedures  for  f i l i ng for
c e r t i f i c a t e s  o f  a u t h o r i z a t i on . H ad  t h e  u t i l i t y  n o t  don e  s o ,  we
would s t i l l be unaware o f the change i n the u t i l i t y ' s
j u r i s d i c t i on a l s t a tu s . The delay i n the complet ion o f the
a p p l i c a t i o n  a f t e r  t h e i n i t i a l f i l i n g  w a s  d u e t o circumstances
beyond  t he  con t ro l  o f  t h e  u t i l i t y . F i n a l l y ,  t h e  u t i l i t y  h a s  been
very  cooperat i ve w i t h  ou r s taf f i n i t s e f f o r t s t o come i n t o
compliance with commission rules .

For the foregoing reasons, we f ind that  the apparent  v iolat ion
of Sections 350.113 (3) (e). and 367.145, F lor ida  Statutes, and Rule
25-30.120(1) ,  F l o r i d a Admin ist rat ive Code, does not: r i se in  these
c i r cumstances  to  the  l eve l  o f  war ran t i ng  the  i n i t i a t i on  o f  a  show
cause proceeding. Therefore, we decl ine to order Labrador to show
cause ,  i n  wr i t i ng  w i t h i n  21 days, why  i t  shou l d not  be  f i n ed  f o r
i t s  f a i l u re  t o  rem i t  i t s  2000  RAFS .

Nevertheless, pursuant to Sect ion 350.113 (4) , F l o r i d a
Statutes, and Rule 25-30.12D(7) (a) , Florida Administrat ive Code, a
s t a t u t o r y  pena l t y  p l u s i n t e r e s t  s h a l l be assessed against: any
u t i l i t y  t h a t  f a i l s  t o  t i m e l y pay i t s RAFS, in the fol lowing manner:

1. 5  pe r cen t  o f  t he  f ee  i f  t he  f a i l u re  i s  f o r  not  more
than 30 days, w i t h  an  add i t i on a l s  pe r cen t f o r  e a c h
addi t ional  30 days or  f ract ion thereof  dur ing the t ime in

I
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which failure continues, not to exceed a total penalty of
25 percent .

2. The amount of interest to be charged is 1% for each
30 days or fraction thereof, not to exceed a t:ota1 of 12%
per annum.

For the foregoing reasons, Labrador shall remit RAFS in the
amount of $B,'721.00 for 2000 by October 1, 2001. This amount: is
calculated based upon estimated combined annual revenues of
approximately $193, BOD, based on the ut;i1ity'e current monthly flat
rates. Addi t ional ly,  the ut i l i ty shal l  remi t  a statutory penal ty
i n  the amount  of  $2,180.25 and $610.47 in  in terest ,  ca l cu lated in
accordance with Rule 25-30 .120 (7) (a) , Florida Administrative Code ,
for i ts fai lure to t imely pay i ts 2000 RAFS. If Labrador fa i l s  to
pay its 2000 RAFe along with the requisite penalties and interest
by  Oc tober  1 ,  2001 ,  ou r  s t a f f  i s  d i rec ted  t :o  br i ng  a  show cause
recommendation at that time. In addi t ion, the ut i l i ty shal l  be on
notice that interest continues to accrue unti l  such t ime as the
2000 RAFS are remitted.

CERTIFICATES NOS. 616-W AND 53'0_S

As discussed in the background, on May 4, 2000, an application
was filed on behalf of Labrador for original water and wastewater
certificates for a utility in existence and charging rates. As
fi led, the application contained numerous deficiencies .
Supplemental information curing the deficiencies was filed on April
2, 2001.

The appl icat ion as f i led and amended is in compl iance with the
govern ing statute, Sec t i on  367 .045 ,  F l or i da  S tatu tes , and other
per t inent statutes an d  adm i n i s t r a t i v e  r u l e s  w i t h regard t o  a n
app l i c a t i on  f o r a c e r t i f i c a t e  o f  a u t h o r i z a t i o n  f o r  a n  e x i s t i n g
u t i l i t y  cu r ren t l y  charg i ng  f o r  se rv i ce . The appl i cat ion contained
the correc t f i l i n g fee pursuant t:o Ru le 25-30.020, F l o r i d a
Administrat ive Code. Pursuant to Rules 25-30.034 (1) (h) , (i) , and
(j)  ,  F lor ida Admin ist rat ive Code, the appl i cat ion also contained a
d e s c r i p t i o n  o f  t h e  t e r r i t o r y  t o be served,  a  copy o f  a  d e t a i l e d
system map showing the l oca t i on o f the U t i l i t y ' s l i n e s and
treatment fac i l i t ies, and a copy of  a tax assessment map inc luding
t he  p l o t t ed  t e r r i t o r y . The  t e r r i t o ry  r eques t ed  by  t he  u t i l i t y  i s

I
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Irrigation - Water

Base Facility Charge

Gallonage Charge
(Per 1,000 gallons)

$50.24
$3.14

IV. Refined of Interim Revenues

Pursuant to Section 367.082, F.S., revenues collected under interim rates shall be placed
under bond, escrow, letter of credit, or corporate undertaldng subject to refund with interest at a
rate ordered by this Commission. In this case, the total annual interim revenue increase granted
in Order No. PSC-06-0668~FOF-WS was $45,319 (3().06%) for water and $51,294 (l4.9l%) for
wastewater. Our staff calculated the potential refund of revenues and interest collected under
interim conditions to be $57,183. This amount is based on an estimated seven months of
revenues collected from the approved interim rates granted in Order No. PSC-06-0668-FOF-WS.
By letter dated August 15, 2006, Labrador tiled a corporate undertaddng pursuant to the order
above. Ki its interim revenue report dated December 21, 2006, Labrador indicated the interim
revenues collected during the period September 2006 through November 2006 was $9,809. The
interim rates will continue to be collected until the tariffs containing the original rates are
approved. Therefore, die total amount of the interim refund cannot be determined at this time.

Because the data supplied by Labrador is insufficient to determine an appropriate revenue
requirement and set reasonable rates, we have found that the utility has not met its burden of
proof for this Commission to determine just, reasonable, compensatory, and not unfairly
discriminatory rates, As such, Labrador shall refund, with interest, all interim revenues collected
pursuant to Order No. PSC-06-0668-POF-WS. Pursuant to Rule 25-30.360('7), F.A.C, Labrador
shall file the appropriate refund reports indicating the amount of money to be refunded and how
that amount was computed.

V. Show Cause Proceeding

Pursuant to Order No. PSC-04-1281-PAA-WS (PAY Order), this Commission required
Labrador to:

(1) adjust its books to reflect the adjustments to all the applicable primary
accounts required by dirt Order and provide proof of such adjustments within 90
days of the issuance date of a final order, and

(2) to test all of its meters by June 30, 2005, make any necessary repairs or
adjustments, maintain a log of all meters tested, and file quarterly reports.

That PAA Order was finalized by Consummating Order, Order No. PSC-05-0087-C0-WS
issued January 24, 2005. Therefore, die appropriate adjustments to all the applicable primary
accounts should have been accomplished by no later than April 24, 2005. Also, pursuant to the
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PAA Order, all the meters were originally to have been tested by June 30, 2005, and progress
reports were to have been filed on Appall 15, July 15, and October 15, 2005 .

By letter dated April 22, 2005, counsel for Labrador provided a schedule indicating die
required adjustments to primary accounts had been made. Also, by letter dated July 15, 2005,
counsel for Labrador advised that all meters had been tested except for approximately 150 homes
where the homeowners had timed off isolation valves, and that testing on those meters would
not be completed until the end of October or early November 2005. Finally, by letter dated June
23, 2006, counsel for Labrador submitted an attached final report of meter flow test results
stating that all test results were completed on May 24, 2006.

Although the utility had indicated that all required amhustrnents to the primary accounts
had been made as of April 22, 2005, in processing the current rate case, our staff determined that
the required adjustments to plant in service and accumulated depreciation were either not made
or not made until December 2005. Therefore, the letter dated April 22, 2005, was incorrect, and
it appears that the appropriate adjustments were not made until almost eight months later, i.e.,
eight months late. Also, it appears that the utility did not complete testing the meters until May
24, 2006, almost eleven months later than required. In reviewing the initial meter report, our
staff noted dirt the dates of testing reflect test dates Erom September 2000 through April 2002,
some two and one-half years before the PAA Order which required die testing. The utility later
moved to correct that report, but it appears that many meters were not tested until well alter the
June 30, 2005 deadline. Moreover, by letter dated November 22, 2006, the utility states that it
tested 799 meters, but did not test the remaining 103 meters. The utility states that these 103
meters were either new meters installed by the utility, which were tested and cenitied by the
manufacturer prior to installation, or meters that the utility was unable to test because they were
not connected to a water source.

Utilities are charged with the knowledge of the Commission's rules and statutes.
Additionally, "[i]t is a common rnaidrn, familiar to all minds that 'ignorance of the law' will not
excuse any person, either civilly or criminally." Barlow v. United States, 32 U.S. 404, 411
(1833). Section 367.16l(l), F.S., authorizes this Coirnnission to assess a penalty of not more
than $5,000 for each offense if a utility is found to have knowingly refused to comply with, or to
have willfully violated, any provision of Chapter 367, F.S., or any lawful order of the
Commission. By failing to comply with the above-noted requirements of the PAA Order in a
timely manner, the utility's acts were "willful" in the sense intended by Section 367.161, F.S. In
Order No. 24306, issued April 1, 1991, in Docket No. 890216-TL titledIn Re: Investigation kite
The Proper Application of Rule 25-14.003, F.A.C._ Relating To Tax Savings Refund for 1988
and 1989 For GTE Florida. Inc., the Commission, having found that the company had not
intended to violate the rule, nevertheless found it appropriate to order it to show cause why it
should not be fined, stating that "willful" implies an intent to do an act, and this is distinct from
an intent to violate a statute or rule. Ld. at 6.

We find that the circumstances in this case are such that show cause proceedings shall be
initiated. We are especially concerned with Labrador's apparent failure to adjust its books to
reflect the adjustments to all the applicable primary accounts as required by the PAA Order. In

H Mu
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the Order Approving Settlement Agreement Filed by Utilities. Inc. (Settlement Order),6 issued
December 23, 2004, in Docket No. 040316-WS, the utility specifically agreed that: "Beginning
with the year ended December 31, 2003, and continuing through December 31, 2004, UI shall
review all Commission transfer and rate case orders to determine if proper adjustments have
been made to correctly state rate base balances." Both the Settlement Order and the PAA Order,
issued just five days apart, should have made the utility acutely aware of the problems that it was
having in maintaining its books and records. This continued pattern of disregard for our rule,
statutes, and orders warrants more than just a warning. Accordingly, Labrador shall be made to
show cause in writing, within 21 days, why it should not be fined $3,000 for its apparent failure
to adjust its books to reflect the adjustments to all the applicable primary accounts required by
the PAA Order and provide proof of such adjustments within 90 days of the Cons ating
Order.

Although the utility has apparently not timely complied with the requirement to test all its
meters by June 30, 2005, the utility has demonstrated mitigating circumstances. A significant
portion of Forest Lake Estates' residents are present only during the winter, and by letter dated
July 15, 2005, the utility advised staff that, because the homeowners had turned off their
isolation valves and were not in Florida for the summer, it had not yet tested approximately 150
meters. The utility indicated it expected all testing to be done by October or November of 2005 .
Subsequently, by letter dated June 23, 2006, the utility advised that the testing had been
completed as of May 24, 2006, and attached a report. However, the report attached to that letter
showed meter test dates from September 2000 through April 2002, over 2% years before there
was a requirement for meter tests, and a corrected report was not tiled until November 7, 2006.
By letter dated November 22, 2006, the utility claims that it tested 799 meters out of a total of
902. Of the remaining 103 meters, the utility states that 73 were new meters which had been
tested and certified by the manufacturer prior to installation, with 67 meters being replaced
without testing because the owners had shut off the water and the utility was unable to test the
existing meter. Of the remaining 30 meters, the utility states that they were on vacant lots and
had no service lines, and thus the utility was physically unable to test them.

While a six-month extension to December 30, 2005, might have been warranted, the
utility did not request such an extension, and drew did not complete the testing until May 24,
2006, which was almost eleven months past the original due date. Moreover, there is some
question of whether the 73 new meters should have been retested at installation, and whether the
30 meters on vacant lots should have been tested. Based on all the above, we do not believe the
delay in testing the meters was as serious as the utility's failure to adjust its books to reflect the
adjustments reflected in the PAA Order, and Labrador shall be made to show cause in writing,
within 21 days, why it should not be tined $500 for its apparent failure to timely test all its
meters by June 30, 2005. .

Based on the above, Labrador shall be made to show cause 'm writing, within 21 days
why it should not be Hied a total of $3,500 for its apparent failure to timely comply with the two

Order No. PSC-04-1275-AS-WS, in Docket No. 040316-WS, In re: Analysis fUtilities. Inc.'s plan to bring all of
its Florida subsidiaries into compliance with Rule Z5-30.115, Florida Administrative Code
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requirements described above in Order No. PSC-04-1281-PAA-WS. The following conditions
shall apply:

1. The utility's response to the show cause order shall contain specific
allegations of fact and law,

2. Should Labrador file a timely written response that raises material
questions of fact and makes a request for a hearing pursuant to Sections
120.569 and 120.5'/(1), F.S., a further proceeding will be scheduled
before a final determination of this matter is made,

3. A failure to file a timely written response to the show cause order shall
constitute an admission of the facts herein alleged and a waiver of the
right to a hearing on this issue;

In the event that Labrador fails to file a timely response to the show
cause order, the fine shall be deemed assessed with no further action
required by the Commission,

If the utility responds timely but does not request a healing, a
recommendation shall be presented to the Commission regarding the
disposition of the show cause order, and

6. If the utility responds to the show cause order by remitting the fine, this
show cause matter shall be considered resolved

Further, the utility shall be put on notice that failure to comply with Commission orders
rules, or statutes will again subject the utility to show cause proceedings and fines of up to
$5,000 per day per violation for each day the violation continues as set forth in Section 367.161
F  s

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the application of Labrador
Utilities, Inc.. for increased water and wastewater rates is denied. It is further

ORDERED that the appropriate rates for Labrador Utilities, Inc., are the rates in effect
prior to the approval of interim rates, and the utility shall file revised tariff sheets as shown in the
body of this Order. It is further

ORDERED that pursuant to Rule 25-30.360, F.A.C., Labrador Utilities, Inc. shall
refund, with interest, the interim revenues granted by Order No. PSC-06-0668-POF-WS. It is

further

ORDERED that Labrador Utilities, Inc., shall be made to show cause in writing, within
21 days, why it should not be Hied a total of $3,500 for its apparent failure to timely comply

4.

5.
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County. The reduction in revenues will result in the rate reduction approve on Schedule Nos. 4-A
and 4-B. .

Table 30- 1

Rate Case Expense Including Regulatory Assessment Fees

Marion Water

Marion Wastewater

Orange Water

Pasco Water

Pasco Wastewater

Pinellas Water

Seminole Water

Seminole Wastewater
Total

Commission
Approved
Amount

$0

554

0

23,772

9,058

3,458

21,345

11,393

$69,580

Amount
Including RAF

$0

580

0

24,892

9,485

3,621

22,351

I 1,930

$72,859

UIF shall file revised tariff sheets for each system to reflect the Commission-approved rates
no later than one month prior to the actual date of the required rate reduction. The utility shall also
file a proposed customer notice for each system setting forth the lower rates and the reason for the
reduction with the revised tariffs. The approved rates shall be effective for service rendered on or
after the stamped approval date of the revised tariff sheets pursuant to Rule 25-40.475(l), F.A.C.
The rates shall not be implemented until our staff has approved the proposed customer notices, and
the notice has been received by the customers. The utility shall provide proof of the date notices
were given no less than ten days after the date of the notices.

If  the utility f iles this reduction in conjunction witha price index or pass-through rate
adjustment, separate data should be filed for the price index and/or pass-through increase or
decrease, and for the reduction in the rates due to the amortized rate case expense.

VIII. OTHER ISSUES

A. Show Cause Proceeding for Utility Apparently Serving Outside its Certificated Territory

The water distribution and wastewater collection maps provided by the utility in its MFRs
indicate that the utility is serving outside its certificated territory for two systems in Orange County
and five systems in Seminole County. The two systems in Orange County are Davis Shores
(approximately one customer) and Crescent Heights (approximately eight customers). The five
systems in Seminole County are Jansen Estates (approximately 58 customers in eight different
areas), Oaldand Shores (approximately three customers), Park Ridge (approximately one
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customer), Phillies (approximately 13 customers in two different areas), and Ravenna Park
(approximately five customers in two different areas).

Based on these maps provided by the utility, the utility is serving outside its certificated
territory in apparent violation of Section 367.045(2), F.S. Pursuant to that subsection: "A utility
may not delete or extend its service area outside the area described in its certificate of
authorization until it has obtained an amended certificate of authorization from the commission."

Utilities are charged with the knowledge of the Commission's rules and statutes.
Additionally, "[i]t is a common maxim, familiar to adj minds that 'ignorance of the law' will not
excuse any person, either civilly or criminally." Barlow v. United States, 32 U.S. 404, 411 (1833).
Section 367.161(1), F.S., authorizes the Commission to assess a penalty of not more than $5,000
for each offense if a utility is found to have knowingly refitsed to comply with, or to have willfully
violated, any provision of Chapter 367, F.S., or any lawful order of the Commission. By failing to
comply with the above-noted requirements of Subsection 367.045(2), F.S., the utility's acts were
"willful" in the sense intended by Section 367.161, F.S. In Commission Order No. 24306, issued
April 1, 1991 , in Docket No. 890216-TL entitled In Re: Investigation Into The Proper Application
of Rule 25-14.003, F.A.C., Relating To Tax Savings Refund for 1988 and 1989 For GTE Florida,
Inc., the Commission, having found that the company had not intended to violate the mle,
nevertheless found it appropriate to order it to show cause why it should not be feed, stating that
"willful" implies an intent to do an act, and this is distinct from an intent to violate a statute or rule.
Id. at 6.

The circumstances in this case are such that show cause proceedings should be initiated. In
the past, where there have been just isolated instances of a utility serving outside its territory, this
Commission has declined to initiate show cause proceedings." However, in this docket, there is a
continued pattern of disregard for the statutory requirement to amend the utility's certificate prior
to serving customers located outside the utility's certificated territory. When our staff contacted
the utility, the utility indicated that it would probably not be able to tile amendments for these
"ove1°sights" until September 30, 2007.

Based on the above-noted pattern of disregard, we find that die situation warrants more
than just a waring. Accordingly, UIF shall be made to show cause in writing, within 21 days,
why it should not be fined $5,250 ($750 for each of the seven systems) for its apparent failure to
amend its certificate of authorization prior to serving customers outside its certificated territory.
Moreover, UIF shall file by September 30, 2007, an amendment application for all its systems in
which it is serving outside its certificated territory to correct its apparent violation of Subsection
367.045(2), F.S. This show cause proceeding shall incorporate the following conditions:

1. The utility's response to the show cause order shall contain specific allegations
of fact and law,

lx See Order No. PSC-04-0149-FOF~SU, issuedFebruary ll, 2004, in Docket No. 030957-SU, In re: Application for
amendment of Certificate No. 379-S for extension of wastewater service area in Seminole County. by Alafava Utilities, Inc.
(another Utilities, Inc. subsidiary).

u I
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2. Should UIF file a timely written response that raises material questions of fact
and makes a request for a hearing pursuant to Sections 120.569 and l20.57(1),
F.S., a further proceeding will be scheduled before a final determination of this
matter is made,

3. A failure to file a timely written response to the show cause order shall constitute
an admission of the facts herein alleged and a waiver of the right to a hearing on
this issue,

In the event that UIF fails to file a timely response to the show cause order, the
fine shall be deemed assessed with no further action required by the
Commission,

If the utility responds timely but does not request a hearing, a recommendation
should be presented to the Commission regarding the disposition of the show
cause order, and

6. If the utility responds to the show cause order by remitting the fine, this show
cause matter shall be considered resolved.

Further, the utility is put on notice that failure to comply with Commission orders, nlles, or
statutes will again subject the utility to show cause proceedings and fines of up to $5,000 per day
per violation for each day the violation continues as set forth in Section 367.161, F.S .

B. Show Cause Proceeding for Ulility's Apparent Failure to Comply With Rule 25-30. 115, F.A.C.,
and Orders Nos. PSC-03-1440-FOF-WS and PSC-04-1275-AS~WS v

In Order No. PSC-03-1440-FOP-WS, issued December 22, 200339 this Commission
discussed whether UIF should be made to show cause for its failure to maintain its books in
accordance with the NARUC USOA, as required by Rule 25-30.115, F.A.C. The Commission
noted that there was testimony that the utility had violated a prior settlement order (First
Settlement O1°der),2° and that "the utility is in apparent violation of Rule 25-30.115, F.A.C., as
well as of numerous Commission orders." However, this Commission noted that the utility had
stated that it was voluntarily taldng steps to come into compliance. Based on this assurance, we
decided that the interests of the customers would best be served by not initiating another show
cause proceeding, and by monitoring the utility's future compliance and actions in conjunction
with Docket No. 020407-ws," and in future rate filings for UI systems in Florida.

Also, in Order No. PSC-04-0363-PAA-SU (PAA Order),22 we required Alafaya Utilities,
Inc., a UI subsidiary, to adjust its books to reflect the adjustments to all the applicable primary

19 Order issued in Docket No, 020071-WS, In re: Application for rate increase in Marion, Orange. Pasco, Pinellas, and
Seminole Counties by Utilities, Inc. of Florida.
20_Sing Order No. PSC-00-2388-AS-WU, issued December 13, 2000, in Docket No. 991437-WU, In Re: Applicat ion for
increase in water rates in Orange County by Wedgelield Utilities. Inc.
21In re: Application for rate increase in Polk County by (press Lakes Utilities, Inc.
Hz Issued April 5, 2004, in Docket No. 020408-SU, In re: Application for rate increase in Seminole County by Alafava
Utilit ies, Inc.

4 .

5 .
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accounts required by that Order, and provide proof of such adjustments within 90 days of the
issuance date of a final order. In that PAA Order, on page 42, this Commission cited at least four
other orders in which UI and its Florida subsidiaries had been cited for improperly maintaining
their books and records in violation of either Rule 25-30.115 or 25-30.450, F.A.C.

Now, our staff has again determined that UIF has not kept its books and records in
compliance with Rule 25-30.115, F.A.C., and has not made timely adjustments to its books and
records in accordance with adjustments made in Order No. PSC-03-1440-FOP-WS, the Order
issued in the utility's last rate case. Although Order No. PSC-03-1440-FOF-WS was issued on
December 23, 2003, the auditor states in Audit Finding No. 1, in the Audit Report filed in this
docket, that the adjustments were not made until March 16 and April 27, 2006. Because these
adjustments were made at such a late date, our staff has had problems reconciling the minimum
filing requirements to the adjustments which should have been made pursuant to Order No. PSC-
03-1440-POF-WS

Utilities are charged with the knowledge of the Commission's rules and statutes.
Additionally, "[i]t is a common maxim, familiar to all minds, that 'ignorance of the law' will not
excuse any person, either civilly or criminally." Barlow v. United States, 32 U.S. 404, 411 (1833).
Section 367.161(l), F.S., authorizes the Commission to assess a penalty of not more than $5,000
for each offense if a utility is found to have knowingly reriused to comply with, or to have willfully
violated, any provision of Chapter 367, F.S., or any lawful order of the Commission. By failing to
comply with the above-noted requirements of the above-noted Orders in a timely manner and Rule
25-30.115, F.A,C., the utility's acts were "willful" in the sense intended by Section 367.161, F.S.
In Commission Order No. 24306, issued April 1, 1991, in Docket No. 890216-TL entitled In Re:
Investigation Into The Proper Application of Rule 25-14.003, F.A.C.. Relating To Tax Savings
Refund for 1988 and 1989 For GTE Florida, Inc., the Commission, having found that the company
had not intended to violate the rule, nevertheless found it appropriate to order it to show cause why
it should not be lined, stating that "willful" implies an intent to do an act, and this is distinct from
an intent to violate a statute or rule. L. at 6.

We find the circumstances in this case are such that show cause proceedings are warranted.
In the Order Approving Settlement Agreement Filed by Utilities, Inc. (Second Settlement Order),23
issued December 23, 2004, in Docket No. 040316-WS, the util ity specif ically agreed that:
"Beginning with the year ended December 31, 2003, and continuing through December 31, 2004,
UI shall review all Commission transfer and rate case orders to determine if proper adjustments
have been made to correcdy state rate base balances." Both the Second Settlement Order and
Order PSC-03-1440-FOF-WS, issued just one year apart, and all the other previous orders, should
have made the utility acutely aware of the problems that it was having in maintaining its books and
records. Also, at the January 23, 2007 Agenda Conference, in Dockets Nos. 060262-WS, In re:
Application for increase in water and wastewater rates in Pasco CounW by Labrador Utilities, Inc.,
and 060256-SU, In re: Application for increase in wastewater rates in Seminole County by
Alafaya Utilities, Inc., we required two other UI subsidiaries to show cause why they should not be

2] _SO Order No. PSC-04-1275-AS-WS, in Docket No. 0403l6-WS, In re: Analvsis ofUtilities. Inc.'s planto bring all of its

Florida subsidiaries into compliance with Rule 25-30.115, Florida Administrative Code.

I II
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fined $3,000 for failure to properly adjust their books and records as required by Rule 25~30.ll5,
F.A.C. The continued pattern of disregard for our rules, statutes, and orders warrants more than
just a warning. Accordingly, UIF shall be made to show cause in writing, within 21 days, why it
should not be fined $3,000 for its apparent failure to adjust its books to reflect the adjustments to
all the applicable primary accounts required by Order No. PSC-03-1440-FOP-WS. This show
cause proceeding shall incorporate the following conditions:

1. The utility's response to the show cause order shall contain specific allegations of
fact and law;

2. Should UIF tile a timely written response that raises material questions of fact and
makes a request for a hearing pursuant to Sections 120.569 and l20.57(l), F.S., a
fUrther proceeding will be scheduled before a final determination of this matter is
made,

3. A failure to tile a timely written response to the show cause order shall constitute an
admission of the facts herein alleged and a waiver of the right to a hearing on this
issue,

4. In the event that UIF fails to file a timely response to the show cause order, die fine
shall be deemed assessed with no further action required by the Commission,

5. If the utility responds timely but does not request a hearing, a recommendation
should be presented to the Commission regarding the disposition of the show cause
order, and

6. If the utility responds to the show cause order by remitting the fine, this show cause
matter shall be considered resolved.

Further, the utility is put on notice that failure to comply with Commission orders, rules, or
statutes will again subject the utility to show cause proceedings and fines of up to $5,000 per day
per violation for each day the violation continues as set forth in Section 367.161 , F.S.

C. Proof of Adjustments

To ensure that the utility adj uses its books in accordance with our decisions, UIF shall
provide proof within 90 days of the final order issued in this docket that the adjustments for all the
applicable NARUC USOA primary accounts have been made.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the application for increased
water and wastewater rates of Utilities, Inc. of Florida is approved as set forth in the body of this
Order. It is further

l l



BNC 2.12 FL-V

8635214.1

l I I IIII I I l ll-ll III II |||1'1|||||---



l

I
|

i

ORDER NO. psc-02~1517-TRp-wU
DOCKET no. 020925-WU
PAGE 4

base.f ability/gallonage rate structure was" not appropriate given
the usage. characteristics of that service. Because Miles' Grant
Country Club only requires this bulk irrigation service when there
is not enough readily available effluent to keep area ponds at DEP-
required levels, we find that a gallonage-only rate is appropriate.

We recognize that the orders cited above approve rates for
raw, untreated water for the purposes of irrigation and that Miles
Grant provides this service utilizing potable water. We believe,
though, that the rate charged by Miles Grant is a reasonable
wholesale potable water rate as compared to a bulk raw water rate.
We note that the appropriateness of this rate w i l l be further
evaluated in the utility's next rate proceeding.

In conclusion, we find that the requested bulk irrigation rate
of $0.50 per thousand gallons i s a reasonable charge given the
circumstances, and we grant Miles Grant's request for approval of
its bulk irrigation class of service. Accordingly, the utilityyuis
hereby permitted to continue col lect ion of the bulk irr igat ion
~rates currently being charged. Filrther, Tariff Sheet: No; 18.1
sha l l be=. approved as filed pursuant to Rule 25-30.475, Florida
Administrative Code, for service rendered as of the .stamped
approval date on the tariff sheet.

Timeliness of Miles Grant's Request for Approval of New Class
of Service

As noted above, Miles Grant initiated a new class of bulk
irrigation service on or about December 1988, providing bulk water
to Miles Grant Country Club for irrigation and pond level
maintenance purposes as required by the DEP. In doing so, Miles
Grant failed to comply with Sections 367.091(4) and 367.091(5),
Florida Statutes. Section 367.09l(4), Florida Statutes, states:

A utility may only impose and collect those rates and
charges approved by the commission for the particular
class of service involved.

Section 367.091(5), Florida Statutes, states:
0

any request for,service of
new.class of service not previously approved, the
.if.. utility shall before

.utility
a..

no al HIII
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mayifurnish.the:new classmof service+and~fix:andécharge
just;1 reasonable;and»compensatory, rates"Qr:charges
therefor<~ A. schedule of ratesxor chargeszso fixed shall
be filed with the commission within 10 days after the
service is furnished. The commission may approve such
rates or charges as filed or` may approve such other rates
or charges for the new class of service.which it finds
are just, reasonable, and compensatory.

Section 367.161, Florida Statutes, authorizes this Commission
to assess a penalty of not more than $5,000 per` day for each
offense, if a utility is found to have knowingly refused to comply
with, or to have willfully violated any Commission rule, order, or
provision of Chapter 367, Florida Statutes. Utilities'are charged
with . the knowledge of the Commission's rules and statutes.
Additionally, "it is a common maxim, . familiar to all minds that
'ignorance ofthelaw'. willnot excuseany person, either civilly
or criminally."' Barlowv; United States,T322U.S 404, 4411 (1833).

; I, Thus 2 any intentionali act such the utility failure to
Jfile forJa5new class'of SerV1ce 1with thls Commission fin a timely*
manner, wouldlmeet the standard for a "wi1lful"ViolatiOn;" 'In"ln
Re: Investigation Into The Proper Application of Rule25-14;003,
Florida Administrative Code, Relating To Tax SavinaS Refund for
1988 and 1989 For GTE Florida, Inc., Order No. 24306, issued April
1, 1991, in Docket No. 890216-TL, this Commission found that the
company had not intended to violate the rule, but nevertheless
found it appropriate to order the company to show cause why it
should not be fined, stating that "'willful' implies an intent to
do an act, and this is distinct from an intent to violate a statute
or rule." lQ- at 6.

T881 '

I

. Although Miles Grant did not comply with Sections 367.091 (4)
and 367.091 (5) , Florida Statutes, we find . that a show cause
proceeding is not necessary or appropriate for the following
reasons. First, because the revenue generated by -providing hulk
irrigation service to only one customer is of an immaterial amount
(averaging less than $250/yr.) , we believe pursuit of a show cause
proceeding or fine wOu1d5 be unnecessarily excessive;l~ Second, Miles
Grant has been cooperative in providing the necessary information
to a;ipIy"f6r' a~.-New Bulk' irrigatioN 61as5.:=6f service SiNce -̀  it was
notified of ~".-'our ~7'}st3ff"s ..-fiNdings Finally, ".Miles 'Grant has

I .
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provided assurances that while no approved tariff'was for file with
this Commission, all revenues generated by .providing .skulk
irrigation services have been included in its annual reports for
each of the past fourteen years, and appropriate Regulatory
Assessment Fees have been remitted.

For  these  reasons ,  we f i nd  that  i t  i s  not  necessary  to  order
Miles Grant Water and Sewer Company to show cause why it should not
be f ined by th is  Commiss ion for  fa i lure to apply for  a new c lass of
serv ice in  compl iance wi th  Sect ion 367.091(4),  F lor ida Statutes.

Based on the foregoing, it is

ORDERED by the Flor ida Publ ic  Service Commission that  Mi les
Grant  Water  and Sewer  Company 's  request  for  approval  of  a  bu lk
i r r i gat ion  c lass  of  serv i ce  (Tar i f f  Sheet  No.  18 .1)  i s  granted,  and
the t a r i f f i s approved as f i l e d , pursuant t o  Ru l e 25-30.475,
Florida Administrat ive Code, for service rendered as of the stamped
approva l  date  on  the  tar i f f  sheet . I t  i s  f u r t h e r

ORDERED that  i f  a protest  i s  f i l ed wi th in  21 days of  i ssuance
of  t h i s  Orde r ,  t he  t a r i f f  sha l l  r ema in  i n  e f f ec t  w i t h  any  charges
he ld  subjec t  t o  re fund pend ing reso lu t i on  of  the  protes t . I t  i s
further

, ORDERED that  i f  no t ime ly  protes t  i s  f i l ed,  th i s  docket  sha l l
be closed upon the issuance of a Consummating Order.

l
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The Business Journal of Phoenix - April 9, 2007
http://phoenix.bizjournals.com/phoenixlstories/2007/04/09/daily4.htmI

Monday, April 9, 2007

AIG taps Arizona for pilot linking teen drivers
to GPS
The Business Journal of Phoenix

Arizona is among six states where AIG Auto Insurance is launching a pilot program that gives
parents the tools to track their teen drivers via GPS technology.

In madding its announcement Monday, the New York-based5 n}erican_1nternatjongl_
(`NYSE:AIG) noted National Highway Safety Administration figures

showing auto accidents are the leading cause of death for 16 to 20-year-olds, with roughly
6,000 young lives lost annually.

Policyholders with teen drivers will be able to install a small GPS unit, which allows them to
determine the exact location of the teen's car via the Web or any phone, the insurer said.
Additionally, the AIG Teen GPS Program automatically will send parents an e-email or text
message if their cars exceed pre~def1ned speed limits or are driven too far from pre-deined
locations.

MobileTeenGPS is AIG's technology partner for the program. AIG also said it will not track
individual customer's daily driving behaviors and data gathered during this pilot will not
impact a customer's rate or renewal eligibility.

Other pilot states are Washington,I11inois, New Jersey,. Pennsylvania and South Carolina. For

more:

All contents of this site © American City Business Journals Inc. All rights reserved.
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Jury Convicts
Fiveof Fraud
In Gen Re,
AIG Case

TUESDAY, FEBRUARY 26, 2008 YOL. CCLI NO. 46

BY KARENRICHARDSON
AND LIAM PLVEN

Continued from Page One
General Re's former chief executive,
RonaldFerguson, 65 years old; former
Senior Vice President Christopher Ga-
rand, 60; former Chief Financial Officer
Elizabeth.lvIonrad, 53, and Robert Gray
ham, a General Re assistant general
counsel, 69, along with Christian Mil-
ton, AVG's former vice president of rein-
surance.

Messrs. Ferguson, Graham, Milton
and Ms. Monrad each face prison terms
along as 230 years and a fi.ne of as
much as $46 million. Mr. Garand faces
as long as 160 years in prison and a fine
of as much as $29.5 million.

Mr. Greenberg, who has also been ac-
tively Pursuing other business vent
.tores since he left the insurer, followed
up with anOther filing in which he said
he w0u1dn't launchla proxy fight Or.
serve.again as an officer or director of
AIG. Still, hisrole cast a spotlight on the
insurer's performance under Mr. Green-
berg's Onetime.deputy and successor,
Martin Sullivan. .

Bolstering Case
. While prosecutors might have
lacked evidence to secure additional
indictmeNts last; year, some legal ex#

'MaterialWeakness . .
. .

'This mOnde, _AIG. disclosed thatlits
auditor.had found a "material weak
ness" in .its'accounting,.arid the stock
fell 'to a five-year low, though it has
sincé rebounded somewhat: . .

Jerry Bernstein, a White~c6llar
anal defense lawyer at Blank RoMe LLP
m Manhattan, said that "manipulation
of finaNcial reserves and reinsurance
are not concepts that typical jurors
know about, so these convicdohs can
only further embolden the Justice De-
partment to bring to trial cases dead-
ing with complex financial transact
sons." Such cases could include the

Five former insurance execu-
tives were convicted on
charges stemming from a fraud~
lent transaction between

American International Group
Inc. and General Re Corp., and
prosecutors said they plan to
"work up the ladder" seeking
more indictments.

Four of the five executives
worked for General Re, a unit of
billionaire Warren Buffett's Berk-.
shire Hathaway Inc., while the
fifth was formerly with AIG. A
federal jury found them guilty on
all 16 counts in their indictment,
including conspiracy, securities
fraud, mail fraud and making
false statements.

Prosecutors had accused the
executives of inflating AIG's re-
serves by $500 million in 2000
and 2001 through fraudulent re-
insurance deals to artificially
boost the insurer's stock price.
Reinsurance allows insurance
companies to completely or
partly insure the risk they have
assumed for their customers.

After winning what legal ex-
perts portrayed as a comply
cared trial involving arcane ac-
counting rules and tens of thou-
sands of pages of documents,
prosecutors hinted they might
be looidhg to gather evidence
against others in the fraud.

During the trial, former AIG
Chief Executive Maurice .R.
"Hank" Greenberg, who led the
company for nearly four de-
cades, presiding over much of its
growth, end General Re's cur-
rent chief executive, Joseph
Brandon, were identified as unin-
dicted co-conspirators. Neither
Mr, Greenberg nor Mr. Brandon
have been charged with any
wrongdoing.

"We're not done. The investi-
gation continues," said Paul Pel-
letier, one of three federal prose~
cutors who tried the case in U.S.
District Court in HartfOrd, Conn.
'We've got a lot of work to do to
work up the ladder."

'We're not done. The
investigation continues]
said Paul Pelletielg one

of threefederal
prosecutors. current probes into Wall Street firms'

role in the turmoil in subprime-mort-
gage_markets.

LawyerS for the five defendants con-
victed yesterday said they intend to ap-
peal. Fred Hafetz, a lawyer for.MrL Mil~
ton, the only defendant who worked
for AIG, said he believes hisclient was
denied a fair trial when he was prose-
cuted with the four former General Re
executives. . , .

The defendants, who remain free on
$1 million bond, are scheduled to be sen#
fenced May15. They could try to reduce
their sentences by cooperating with
prosecutors in building cases against
other; more senior conspirators, if any,
legal experts say. ,

Prosecutors had said they Woiild
call Mr. Buffett to testify should the
defense produce .evidence .showing
his alleged involvement in the reinsUre
once deals Ar issue in the trial. Con-
trary to pretrial indications by de-
fense attorneys, none of the defen-
dants testified at the trial. During the
trial, defense'attorneys invoked Mr.
Buffett's name to support their argu-
ments that their clieNts believed the
widely respected investorwas aware
of the deals, and therefore they didn't
have any criminal intent in .putting
them together. .

Prosecutors, however, said Mr. Buf- .
fett;who hasn't beencharged with any
wrongdoing, wasn't involved ii the
deals. The Omaha businessman wasn't
called to testify.

Convicted yesterday were
Please turn to page A16

perts said yesterday's convictions
could bolster a possible case. Neither
Mr. Greenberg nor Mr. Brandon ap-
peared on taped phone conversations
that were among the most compelling
pieces of evidence presented in the
trial. . .

"When you have a conviction of this
sort, it certainly can shake information
loose from defendants who are con-
victed in post-conviction cooperation,"
says Daniel Richman, a law professor at
Columbia University.

"Hank Greenberg was not a defer
dart in this action, and he neither initi-
ated nor participated in an improper
transaction," a lawyer for Mr. Green-
berg said in an email yesterday, adding
that Mr. Greenberg had "acted response
bay, ethically and legally during his ca-
reerat AIG, which he built into the larg-
est and most successful insurance com-
pany in the world."

For AIG, the verdict comes at a
time when the influence of its 82.-year~
Old former leader has loomed large. In
a securities filing in November, Mr.
Greenberg and a group .of affiliated
shareholders expressed "concern over
the direction" of AIG, from which he
resigned in 2005 amid an investiga-
tion into its accounting. Mr. Green-
berg and the other shareholders in the
group together ownedalmost 12% of
the company's voting shares as of.Oct.
31, according to the New York State In
surance Department.



The federal case started coming to-
gether in late 2004 and early 2005,
when federal investigators began
probing various financial products
and accounting practices that compa-
nies used to improperly burnish their
earnings.. .

The government alleged that the de-
fendantS iN the case engaged in a sham
deal, in which General Re, for a $5 mil-
lion fee, improperly helped AIG boost
its loss reserves by about $500 million,
misleading investors about the amouNt
flosses AIG could absorb and support-

ing its stock price.
Reid Weirigarten, a lawyer for Ms.

Monrad, previously defended former
WorldCom CEO Bernard Ebbers. Before
and during the insurance trial, he al-
leged that Mr, Buffett knew about the
transaction, something Mr. Buffett and
his attorneys have denied.

The defense lawyers maintained
that their clients weren't responsible
for the way AIG accounted for the trans-
action, nor did they know AIG would ac-
count for it improperly.

'Restore Integrity'
"These convictions continue the

string of successes in our crackdown on
corporate fraud and our effort to re-
store integrity to our financial mar-
kets," said Acting Deputy Attorney Gen-
eral Craig Morford, chairman of the
President's Corporate Fraud Task
Force.

Federal prosecutors in Manhattan
have expressed interest in getting in-
formation on a probe by the Securities
and Exchange Commission into
whether Merrill Lynch & Co. booked i11-
fiated prices of mortgage bonds it held
despite knowledge that the valuations
had dropped, according to people fa-
miliar with the matter. Prosecutors in
Brooldyn} n.Y., have launched a prelimi-
nary criminal invest igat ion into
Whether UBS AG also improperly val-
ued its mortgage-securitiesholdings
as well as the circumstances. surround
in two failed hedge funds at Beal
Stearns Cos., which collapsed last sum
mer because of losses tied to mol'tgage
backed securities, according to people
familiar with the matter.

-Amir Efrati contributed to thy.
article
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FORMER GEN RE AND AIG EXECUTIVES FOUND GUlLTY
ON ALL COUNTS OF FRAUDULENT MANIPULATION SCHEME

WASHINGTON - A federal jury has found four former General Re Corporation (Gen Re)
Executives and one former American International Group Inc. (AIG) executive guilty, following a five-week
long trial, the Justice Department announced today. The Hartford, CT, jury returned a verdict of guilty on
all charges against all defendants contained in a 16-count superseding indictment stemming from a
fraudulent scheme to manipulate AlG's financial statements

Ronald E. Ferguson, 63, of Fairfield, Conn., Gen Re's chief executive officer from about 1987
through September 2001, was found guilty on charges of conspiracy, securities fraud, false statements to
the SEC. and mail fraud

Elizabeth Monrad, 51, of New Canaan, Conn.. Gen Re's chief financial offs from about June
2000 through July 2003, was found guilty on charges of conspiracy, securities fraud, false statements to
the SEC. and mail fraud

Robert Graham, 58, of Westport, Conn., a Gen Re senior vice president and assistant general
counsel employed by Gen Re from about 1986 through October 2005, was found guilty on charges of
conspiracy, securities fraud, false statements to the SEC, and mail fraud

Christopher P. Garand, 59, of Upper Saddle River, N.J., a Gen Re senior vice president and the
head and chief underwriter of Gen Reis finite reinsurance operations in the United States from about
1994 until August 2005 and also a member of the Board of Directors of Cologne Re Dublin, a Gen Re
entity, was found guilty on charges of conspiracy, securities fraud, false statements to the SEC, and mail
fraud

Christian Milton, 58, of Winnewood, Penn., AIG's vice president of reinsurance from about April
1982 until March 2005, was found guilty on charges of conspiracy, securities fraud, false statements to
the SEC. and mail fraud

At trial, the government presented evidence that the defendants engaged in a scheme to falsely
inflate AIG's reported loss reserves, a key indicator of financial health to insurance industry analysts and
investors. This fraud was effectuated through the use of two sham reinsurance transactions between
subsidiaries of AIG and Gen Re in response to analysts' criticism of a $59 million decrease in AlG's loss
reserves for the third quarter of 2000. The two sham transactions increased AlG's loss reserves by $250
million in the fourth quarter of 2000 and $250 million in the first quarter of 2001, masking a declining trend
in loss reserves in the face of premium growth. AIG restated the transactions at issue in filings with the
Securities and Exchange Commission in May of 2005. Evidence presented at trial established that when
the investigation was disclosed to investors by AIG and through various media outlets between Feb. 14
and March 14, 2005, shares of AIG stock dropped from $73.12 to $61 .92

These convictions continue the string of successes in our crackdown on corporate fraud and our
effort to restore integrity to our financial markets," said Acting Deputy Attorney General Craig Morford
chairman of the President's Corporate Fraud Task Force



"The investing public must be able to trust and rely upon corporate management to provide
accurate information in their public filings," said Assistant Attorney General Alice S. Fisher of the Criminal
Division. "As these convictions demonstrate, executives who violate the criminal laws by deceiving
investors or aiding in that deception will be held accountable."

"We're very pleased with the jury's verdict, as it sends the appropriate message that those who
engage in corporate wrongdoing will be held accountable," said U.S. Attorney Kevin J. O'Connor of the
District of Connecticut.

"Take note - this is a resounding verdict and a strong message of deterrence and accountability in
a significant corporate fraud prosecution, said Chuck Rosenberg, U.S. Attorney, Eastern District of
Virginia.

"Today's Verdict proves that the integrity of our nation's postal system cannot be undermined by
unscrupulous business executives," said Alexander Lazaro ff, Chief Postal Inspector, U.S. Postal
inspection Service. "The federal mail fraud statute enforced by U.S. Postal Inspectors is there to stop
them."

The government presented evidence at trial that showed that each of the defendants knew that
the true purpose of the transactions was to permit AIG to falsely report increasing toss reserves in its
statements to analysts and investors and its filings with the SEC. The defendants structured a sham
reinsurance transaction and created a phony paper trail to make it appear as though Gen Re had solicited
reinsurance from AIG when the evidence demonstrated that the parties knew AfG wanted the transaction
to manipulate its financial statements. Additionally, the defendants entered into a secret side deal
whereby AIG would never have to pay any losses under the contracts, AIG would return to Gen Re the
$10 million in premiums Gen Re paid to AIG and AIG paid Gen Re a $5 million fee for entering into the
transaction.

Ferguson, Monrad, Milton and Graham each face a maximum term of imprisonment of 210 years
in prison based upon their conviction on all counts and a fine of up to $46 million. Garand faces a
maximum term of imprisonment of 150 years and a fine of up to $29.5 million.

The sentencing date for all defendants has been set for May 15, 2008. All defendants remain
free on bond pending sentencing.

This continuing investigation was initiated by the Criminal Division's Fraud Section and the U.S.
Postal inspection Service. The case was prosecuted by Fraud Section Principal Deputy Chief Paul E.
Pelletier, Trial Attorney Adam Safwat, and Assistant U.S. Attorneys Eric J. Glover of the District of
Connecticut and Ray Patricco of the Eastern District of Virginia. Additional assistance was provided by
Paralegal Specialists Sarah Marberg, Fraud Section and Amy Konarski, District of Connecticut along with
U.S. Postal Inspectors James Tendick, Mary Giberson, Paul Boyd and Cathy Cantley and Consumer
Fraud Analysts David Cyr, Charles Willetts, and James Walsh.
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COURPS

UNITED STATES DISTRICT COURT

DISTRICT OF CONNECTICUT

UNITED STATES OF AMERICA DOCKET no. 3:06CR137(CFD)

RONALD E. FERGUSON

VERDICT FORM FOR DEFENDANT RONALD E. FERGUSON

COUNT ONE: CONSPIRACY

As to Count One charging Ronald E. Ferguson with conspiracy, we find the defendant (check
one)

GUILTY NOT GUILTY

If you found Ronald E. Ferguson guilty as to Count One, then answer the following
questions

Do all twelve of you agree that Ronald E. Ferguson conspired to commit securities fraud?

NO

Do all twelve of you agree that Ronald E. Ferguson conspired to make and cause to be
made false and misleading statements in documents and reports required to be filed under
the Securities Exchange Act of 1934?

Do all twelve of you agree that Ronald E. Ferguson conspired to falsify and cause to be
falsified the books and records of a public company

Do all twelve of you agree that Ronald E. Ferguson conspired to commit mail fraud?

NO



Case 3:06-cr-00137-CFD Document 987 Filed 02/25/2008 Page 2 of 20

COUNT TWO: SECURITIES FRAUD

As to Count Two charging Ronald E. Ferguson with securities fraud, we find the defendant
(check one) :

GUILTY NOT GUILTY

COUNT THREE: SECURITIES FRAUD

As to Count Three charging Ronald E. Ferguson with securities fraud, we find the defendant
(check one) :

GUILTY NOT GUILTY

COUNT FOUR: SECURITIES FRAUD

As to Count Pour charging Ronald E. Ferguson with securities fraud, we find the defendant
(check one) :

GUILTY NOT GUILTY

COUNT FIVE: SECURITIES FRAUD

As to Count Five charging Ronald E. Ferguson with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT SIX: FALSE STATEMENTS TO THE SEC

As to Count Six charging Ronald E. Ferguson with making or causing to be made false and
misleading statements in documents and reports required to be tiled under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

2
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COUNT SEVEN: FALSE STATEMENTS TO THE SEC

As to Count Seven charging Ronald E. Ferguson with making or causing to be made false and
misleading statements in documents and reports required to be tiled under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

COUNT EIGHT: SECURITIES FRAUD

As to Count Eight charging Ronald E. Ferguson with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT NINE: SECURITIES FRAUD

As to Count Nine charging Ronald E. Ferguson with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT TEN: SECURITIES FRAUD

As toCount Ten charging Ronald E. Ferguson with securities fraud, we find thedefendant (check
one):

GUILTY NOT GUILTY

COUNT ELEVEN: FALSE STATEMENTS TO THE SEC

As to Count Eleven charging Ronald B. Ferguson with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of I 934, we find the defendant (check one):

GUILTY NOT GUILTY

3
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COUNT TWELVE: FALSESTATEMENTS TO THE SEC

As to Count Twelve charging Ronald E. Ferguson with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one) :

GUILTY NOT GUILTY

COUNT THIRTEEN: FALSE STATEMENTS TO THE SEC

As to Count Thirteen charging Ronald E. Ferguson with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

COUNT FOURTEEN: MAIL FRAUD

As to Count Fourteen charging Ronald E. Ferguson with mail fraud. \ > find the defendant (check
one):

GUILTY NOT GUILTY

COUNT FIFTEEN: MAIL FRAUD

As to Count Fifteen charging Ronald E. Ferguson with mail fraud, we find the defendant (check
one): .

GUILTY NOT GUILTY

COUNT SIXTEEN: MAIL FRAUD

As to Count Sixteen charging Ronald E. Ferguson with mail fraud. we find the defendant (check
one):

GUILTY NOT GUILTY

4
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UNITED STATES DISTRICT COURT

DISTRICT OF CONNECTICUT

UNITED STATES OF AMERICA DOCKET NO. 3:06CR137(CFD)

CHRISTOPHER p. GARAND

VERDICT FORM FOR DEFENDANT CHRISTOPHER p. GARAND

COUNT ONE: CONSPIRACY

As to Count One charging Christopher P.Garand withconspiracy, we find the defendant (check
one) :

GUILTY NOT GUILTY

If you found Christopher P. Garald guilty as to Count One, then answer the following
questions:

Do all twelve of you agree that Christopher P. Garald conspired to commit securities
fraud?

YES NO

Do all twelve of you agree that Christopher P. Garald conspired to make and cause to be
made false and misleading statements in documents and reports required to be filed under
the Securities Exchange Act of 1934?

X  Y E S NO

Do all twelve of you agree that Christopher P. Garald conspired to falsify and cause to be
falsified the books and records of a public company?

YES NO

Do all twelve of you agree that Christopher P. Garald conspired to commit mail fraud?

YES NO

5
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x
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COUNT EIGHT: SECURITIES FRAUD

As to Count Eight charging Christopher P. Garald with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT NINE: SECURITIES FRAUD

As to Count Nine charging Christopher P. Garand with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT TEN: SECURITIES FRAUD

-

-

As to Count Ten charging Christopher P, Garand with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNTELEVEN: FALSESTATEMENTS TO THESEC

As to Count Eleven charging Christopher P. Garald with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we Gnd the defendant (check one):

GUILTY NOT GUILTY

COUNT TWELVE: FALSE STATEMENTS TO THE SEC

As to Count Twelve charging Christopher P. Garand with making or causing to be made false
and misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

> < GUILTY NOT GU1LTY

6
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COUNT THIRTEEN: FALSE STATEMENTS TO THE SEC

As to Count Thirteen charging Christopher P. Garand with making or causing to be made false
and misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

COUNT FOURTEEN: MAIL FRAUD

As to Count Fourteen charging Christopher P. Garand with mail fraud, we find the defendant
(check one):

_)-Q GUILTY NOT GUILTY

COUNT FIFTEEN: MAIL FRAUD

As lo Count Fifteen charging Christopher P. Garand with mail fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT SIXTEEN: MAIL FRAUD

As to Count Sixteen charging Christopher P. Garand with mail fraud. ' 2 find the defendant
(check one):

GUILTY NOT GUILTY

7

I I I  I



Case 3:06-cr-00'l 37-CFD Document 987 Filed 02/25/2008 Page 8 of 20

UNITED STATES DISTRICT COURT

DISTRICT OF CONNECTICUT

UNITED STATES OF AMERICA DOCKET no. 3:06CR137(CFD)

ROBERT D. GRAHAM

VERDICT FORM FOR DEFENDANT ROBERT D. GRAHAM

COUNT ONE: CONSPIRACY

As to Count One charging Robert D. Graham with conspiracy, we find the defendant (check one)

GUILTY NOT GUILTY

If you found Robert D. Graham guilty as to Count One, then answer the following
questions

Do all twelve of you agree that Robert D. Graham conspired to commit securities fraud?

NO

Do all twelve of you agree that Robert D, Graham conspired to make and cause to be
made false and misleading statements in documents and reports required to be filed under
the Securities Exchange Act of 1934?

NO

Do all twelve of you agree that Robert D. Graham conspired to falsify and cause to be
falsified the books and records of a public company

NO

Do all twelve of you agree that Robert D, Graham conspired to commit mail fraud?

NO
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COUNT TWO: SECURITIES FRAUD

As to Count Two charging Robert D. Graham with securities fraud, we find the defendant (check
one)

GUILTY NOT GUILTY

COUNT THREE: SECURITIES FRAUD

As to Count Three charging Robert D. Graham with securities fraud, we find the defendant
(check one)

GUILTY NOT GUILTY

COUNT FOUR: SECURITIES FRAUD

As to Count Four charging Robert D. Graham with securities fraud, we Had the defendant (check

GUILTY NOT GUILTY

COUNT FIVE' SECURITIES FRAUD

As to Count Five charging Robert D. Graham with securities fraud, we find the defendant (check

GUILTY NOT GUILTY

COUNT SIX: FALSE STATEMENTS TO THE SEC

As to Count Six charging Robert D. Graham with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of l 934, we find the defendant (checkone)

GUILTY NOT GUILTY
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COUNT SEVEN: FALSE STATEMENTS TO THE SEC

As to Count Seven charging Robert D. Graham with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

COUNT EIGHT: SECURITIES FRAUD

As to Count Eight charging Robert D. Graham with securities fraud, we find the defendant
(check one) :

GUILTY NOT GUILTY

COUNT NINE: SECURITIES FRAUD

As to Count Nine charging Robert D. Graham with securities fraud, we find the defendant (check
one):

GUILTY NOT GUILTY

COUNT TEN: SECURITIES FRAUD

As to Count Ten charging Robert D. Graham with securities fraud, we find the defendant (check
one) :

GUILTY NOT GUILTY

COUNT ELEVEN: FALSE STATEMENTS TO THE SEC
_

-

I
As to Count Eleven charging Robert D. Graham with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

x

10
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COUNT TWELVE: FALSE STATEMENTS TO THE SEC

As to Count Twelve charging Robert D. Graham with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

COUNT THIRTEEN: FALSE STATEMENTS TO THE SEC

As to Count Thirteen charging Robert D. Graham with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of I 934, we find the defendant (check one):

7< GUILTY NOT GUILTY

COUNT FOURTEEN: MAIL FRAUD

As to Count Fourteen charging Robert D. Graham with mail fraud.
one):

1 as
d find the defendant (check

GUILTY NOT GUILTY

COUNT FIFTEEN: MAIL FRAUD

As to Count Fifteen charging Robert D. Graham with mail fraud, we find the defendant (check
one) :

v o GUILTY NOT GUILTY

COUNT SIXTEEN: MAIL FRAUD

As to Count Sixteen charging Robert D. Graham with mail fraud.
one):

l 21
-v find the defendant (cheek

GUILTY NOT GUILTY

x

11
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UNITED STATES DISTRICT COURT

DISTRICT OF CONNECTICUT

UNITED STATES OF AMERICA DOCKET no. 3:06CR137(CFD)

CHRISTIAN m. MILTON

VERDICT FORM FOR DEFENDANT CHRISTIAN M. MILTON

COUNT ONE: CONSPIRACY

As to Count One charging Christian M. Milton with conspiracy, we find the defendant (check
one):

GUILTY NOT GUILTY

If you found Christian M. Milton guilty as to Count One, then answer the following
question:

Do all twelve of you agree that Christian M. Milton conspired to commit securities fraud?

YES NO

Do all twelve of you agree that Christian M. Milton conspired to make and cause to be
made false and misleading statements in documents and reports required to be filed under
the Securities Exchange Act of l 934?

YES NO

Do all twelve of you agree that Christian M. Milton conspired to falsify and cause to be
falsified the books and records of a public company?

YES NO

Do all twelve of you agree that Christian M. Milton conspired to commit mail fraud?

YES NO

v.
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COUNT TWO: SECURITIES FRAUD

As to Count Two charging Christian M. Milton with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT THREE: SECURITIES FRAUD

As to Count Three charging Christian M. Milton with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT FOUR: SECURITIES FRAUD

As to Count Four charging Christian M. Milton with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT FIVE: SECURITIES FRAUD

As to Count Five charging Christian M. Milton with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT SIX: FALSE STATEMENTS TO THE SEC

As to Count Six charging Christian M. Milton with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

ya
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COUNT SEVEN: FALSE STATEMENTS TO THE SEC

As to Count Seven charging Christian M. Milton with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

COUNT EIGHT: SECURITIES FRAUD

As to Count Eight charging Christian M. Milton with securities fraud, we find the defendant
(check one) :

GUILTY NOT GUILTY

COUNT NINE: SECURITIES FRAUD

As to Count Nine charging Christian M. Milton with securities fraud, we find the defendant
(check one) :

GUILTY NOT GUILTY

COUNT TEN: SECURITIES FRAUD

As to Count Ten charging Christian M. Milton with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT ELEVEN: FALSE STATEMENTS TO THE SEC

As to Count Eleven charging Christian M. Milton with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

14
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COUNT TWELVE: FALSE STATEMENTS TO THE SEC

As to Count Twelve charging Christian M. Milton with making or causing to be made false and
misleading statements in documents and reports required to be tiled under the Securities
Exchange Act of 1934, we find the defendant (check one):

. GUILTY NOT GUILTY

COUNT TI-IIRTEEN: FALSE STATEMENTS TO THE SEC

As to Count Thirteen charging Christian M. Milton with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

COUNT FOURTEEN: MAIL FRAUD

As to Count Fourteen charging Christian M. Milton with mail fraud.
(check one):

\ | find the defendant

GUILTY NOT GUILTY

COUNT FIFTEEN: MAIL FRAUD

As to Count Fifteen charging Christian M. Milton with mail fraud
one)

End the defendant (check

GUILTY NOT GUILTY

COUNT SIXTEEN: MAIL FRAUD

As to Count Sixteen charging Christian M. Milton with mail fraud
one)

find the defendant (check

GUILTY NOT GUILTY
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UNITED STATES DISTRICT COURT

DISTRICT OF CONNECTICUT

UNITED STATES OF AMERICA DOCKET no. 3:06CRl37(CFD)

ELIZABETH A. MONRAD

VERDICT FORM FOR DEFENDANT ELIZABETH A. MONRAD

COUNT ONE: CONSPIRACY

As to Count One charging Elizabeth A. Monrad with conspiracy, we find the defendant (check

GUILTY NOT GUILTY

If you found Elizabeth A. Monrad guilty as to Count One, then answer the following
questions

Do all twelve of you agree that Elizabeth A. Monrad conspired to commit securities
fraud?

Do all twelve of you agree that Elizabeth A. Monrad conspired to make and cause to be
made false and misleading statements in documents and reports required to be filed under
the Securities Exchange Act of 1934?

NO

Do all twelve of you agree Thai Elizabeth A. Monad conspired to falsify and cause to be
falsified the books and records of a public company

NO

Do all twelve of you agree that Elizabeth A. Monrad conspired to commit mail fraud?

16
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COUNT TWO: SECURITIES FRAUD

As to Count Two charging Elizabeth A. Monrad with securities fraud, we find the defendant
(cheek one) :

GUILTY NOT GUILTY

COUNT THREE: SECURITIES FRAUD

As to Count Three charging Elizabeth A. Monrad with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT FOUR: SECURITIES FRAUD

As to Count Four charging Elizabeth A. Monrad with securities fraud, we find the defendant
(check one) :

GUILTY NOT GUILTY

COUNT FIVE: SECURITIES FRAUD

As to Count Five charging Elizabeth A. Monrad with securities fraud, we End the defendant
(check one):

GUILTY NOT GU1LTY

COUNT SIX: FALSE STATEMENTS TO THE SEC

-

-

As to Count Six charging Elizabeth A. Monrad with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one)

GUILTY NOT GUILTY

x
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COUNT SEVEN: FALSE STATEMENTS TO THE SEC

As to Count Seven charging Elizabeth A. Monrad or causing to be made false and misleading
statements in documents and reports required to be filed under the Securities Exchange Act of
1934, we find the defendant (check one):

GUILTY NOT GUILTY

COUNT EIGHT: SECURITIES FRAUD

As to Count Eight charging Elizabeth A. Monrad with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT NINE: SECURITIES FRAUD

As to Count Nine charging Elizabeth A. Monrad with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT TEN: SECURITIES FRAUD

As to Count Ten charging Elizabeth A. Monrad with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT ELEVEN: FALSE STATEMENTS TO THE SEC

As to Count Eleven charging Elizabeth A. Monrad with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of l 934, we find the defendant (check one);

GUILTY NOT GUILTY

18
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COUNT TWELVE: FALSE STATEMENTS TO THE SEC

As to Count Twelve charging Elizabeth A. Monrad with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (checkone):

GUILTY NOT GUILTY

COUNT THIRTEEN: FALSE STATEMENTS TO THE SEC

As to Count Thirteen charging Elizabeth A. Monrad with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

COUNT FOURTEEN: MAIL FRAUD

As to Count Fourteen charging Elizabeth A. Monrad with mail fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT FIFTEEN: MAIL FRAUD

As to Count Fifteen charging Elizabeth A. Monrad with mail fraud, we find the defendant (check
one) :

WEGUILTY NOT GUILTY
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COUNT SIXTEEN: MAIL FRAUD

As to Count Sixteen charging Elizabeth A. Monrad with mail fraud, we find the defendant (check
one)1

GUILTY NOT GUILTY

Dated at Hartford, Connecticut, on this Z iay of February, 2008.

A

ILly Fd E

20



AIG settles will Attorney General's office - Dallas Business Joumal: Page 1 of 1

Dallas Business Journal - January 30, 2008
httpzlldallas.bizjoumals.com/dallaslstories/2008/01l28Idaily20.html

3
3alias using sJuurnal

AIG settles with Attorney General's office
Wednesday. Jarmuany 30, 2008

Dallas  Bus iness Journal

Insurance carrier American International Group Inc. on Tuesday settled a bid-rigging
investigation with Texas Attorney General Greg Abbott.

Under the settlement, the company must end its involvement in a bid-rigging scheme engineered
by broker Marsh McLennan and pay $12.5 million to nine states and the District of Columbia.
Texas will receive more than $3.7 million under the settlement. The settlement requires AIG to
reform its business practices, including disclosing to its customers the precise amount of
compensation it pays to insurance brokers.

An investigation by the attorney general found that AIG participated in deceptive insurance bid-
rigging, price~1ixing and other schemes in the commercial insurance market. McLennan devised
the scheme to mislead large and small companies, nonprofit organizations and public entities into
believing they were receiving the most competitive commercial premiums available, according to
a statement by the attorney general's office.

Prior to the settlement AIG paid restitution to a nationwide group of policyholders including those
in Texas.

The attorney general's investigation focused on AIG's failure to disclose "contingent commissions"
it paid to insurance brokers. According to the attorney general, McLennan devised a scheme that
gave commercial policyholders the appearance of a legitimate competitive policy bidding process
when in fact Marsh secretly pre-designated certain insurers to win bids, and the results for
policyholders were actually inflated rates, not competitive bids. The anti-competitive scheme
succeeded because insurers such as AIG earned preferred status with Marsh by paying the
"contingent commissions" to insurance brokers, which it failed to disclose to its policyholders,
according to the attorney general.

The attorney general's enforcement action also alleges that AIG entered into an illegal agreement
not to compete against Allied World Assurance Co., another surplus lines property and casualty
insurer, resulting in an unreasonable restraint of trade. While the other states did not elect to
bring those charges against AIG, the company paid Texas $5oo,ooo.

Other states participating in the settlement against AIG are Florida, Hawaii, Maryland,
Massachusetts, Michigan, Oregon, Pennsylvania, West Virginia and Washington D.C.

All contents of this site © American City Business Journals Inc. All rights reserved.

1 11 I! 1 Arm/fnnnn



6
W

JI? 4 United States Attorney

Southern District of New York

FOR IMMEDIATE RELEASE
December 18, 2007

CONTACT : U.S. ATTORNEY'S OFFICE
YUSILL SCRIBNER,
REBEKAI-I CARMICHAEL
PUBLIC INFORMATION OFFICE
(212) 637-2600

FBI
JIM MARGOLIN, REBECCA CALLAI-IAN
(212) 384-2720, 2195

U.S. ANNOUNCES ARREST OF AIG OFFICER AND
TWO OTHERS IN MAIL FRAUD scnzmz

MICHAEL J. GARCIA, the United States Attorney for the
Southern District of New York, and MARK J. MERSHON, the Assistant
Director-in-Charge of the New York Office of the Federal Bureau
of Investigation ("FBI") , announced the arrest today of JOHN J.
FALCBTTA, GARY J. SANTONE, and THOMAS R. POMBONYO, in connection
with a scheme to defraud American International Group, Inc.
("AIG") of over one million dollars. A fourth defendant, JUSTIN
BROADBENT, has not yet been apprehended. According to the
Complaint filed in Manhattan federal court:

FALCETTA worked at AIG in Manhattan as a Vice President
of Human Resources within AIG's life insurance division, from
September 2005 to August 2007. As such, FALCETTA was authorized,
on behalf of AIG, to retain outside search agencies, colloquially
known as "headhunters," in order to fill certain vacant positions
within AIG. FALCETTA had authority to add vendors to AIG's
approved list of search agencies. FALCETTA also was authorized
to approve for payment invoices submitted to AIG by such search
agencies. No other approvals besides FALCETTA' s were required
for payments of $50,000 or less.

FALCETTA added as vendors four companies that purported
to be "search agencies": Broadbent Advisory Group, whose
principal was BROADBENT; G. Santone Associates, whose principal
was SANTONE; and Enterprise Business Group and Global Search
Affiliates, Inc. , whose principal was POMBONYO. FALCETTA had
relationships with BROADBENT, SANTONE, and POMBONYO that
pre-existed any purported business relationship any of their
respective companies had with AIG. FALCETTA arranged with



BROADBBNT, SANTONE, and POMBONYO for them to submit invoices in
the names of their respective companies, charging AIG for
services purportedly undertaken in connection with search efforts
for employee positions with AIG; however, those services never
were undertaken. Instead, FALCETTA approved payment for sham
services by these sham companies, and then received kickbacks in
return, issued by each of BROADBENT, SANTONE, and POMBONYO, in
the names of their respective companies, to a sole proprietorship
used by FALCETTA, called "Human Capital Management Partners."

BROADBENT submitted invoices to AIG, requesting
payment of at least approximately $479,000. FALCETTA approved
for payment four of those invoices, in the total amount of
$l20,000, which payments in fact were mailed by AIG to BROADBENT.
The balance of the invoices were unpaid because AIG received them
via Federal Express immediately following FALCETTA' s termination
on August 20, 2007. In return, BROADBENT issued a check for
$79,200, to "Human Capital Management Partners," which was
apparently endorsed and deposited by FALCETTA.

SANTONE submitted invoices to AIG, requesting payment
of at least approximately $320,594.60. FALCETTA approved for
payment all of those invoices, which payments in fact were mailed
by AIG to SANTONE. In return, SANTONE issued three checks
totaling $207,276, to "Human Capital Management Partners,"
were apparently endorsed and deposited by FALCETTA.

which

POMBONYO submitted invoices to AIG, requesting payment
of at least approximately $674,886. FALCETTA approved for
payment all of those invoices, which payments in fact were mailed
by AIG to POMBONYO. In return, POMBONYO issued at least five
checks totaling $l76,000, to "Human Capital Management Partners,"
which were apparently endorsed and deposited by FALCETTA.

FALCETTA, SANTONE, and POMBONYO were presented earlier
today in federal courts in Boston, Philadelphia, and Manhattan,
respectively.

Mr. GARCIA praised the investigative work of the FBI,
including its Lakeville, Massachusetts, satellite office. Mr.
GARCIA also said that the investigation is continuing.

The charges contained in the Complaint are merely
accusations, and the defendants are presumed innocent unless and
until proven guilty.

Assistant United States Attorney E. DANYA PERRY is in
charge of the prosecution.

07-313 ###
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Friday, July 20, 2007

Minnesota workers' insurance group suing AIG
Minneapolis I st. Paul Business Journal - by Qariasa VVyal_1_t Staff Writer

The Minnesota Workers' Compensation Reinsurance Association and the Minnesota Workers'
Compensation Insurers Association filed suit against American International Group Inc. Tuesday.

In a press release, The Minnesota Workers' Compensation Reinsurance Association says it is
seeldng to recover more than $100 million in damages for fraudulent actions and violations of the
Federal Racketeer Influenced and Corrupt Organizations Act.

A suit filed in United States District Court for the District of Minnesota alleges that New York-
based American Insurance Group understated its workers' compensation business in Minnesota
for the past 22 years, in order to avoid paying part of a collective statewide fund covering large
workplace injury claims.

AIG representatives said the company does not comment on ongoing litigation.

WCRA President and CEO Car] Cummins III said in a statement, "We first became aware of AIG's
fraudulent reporting of workers' compensation premium data to the WCRA and MWCIA in the
spring of 20o5."

Cummins said the group obtained a copy of a memorandum written in 1992 by AIG's former
general counsel, as a result of the New York Attorney General's investigation of AIG. The
memorandum acknowledged that AIG's workers' compensation business was "permeated with
illegality" and revealed that as a part of this illegal conduct, AIG was lowering reinsurance
premiums due WCRA. AIG paid $1.64 billion to settle a suit in New York last year - for fraudulent
business practices including underpaying workers' compensation premiums, and is currently
facing similar investigations across the country.

The WCRA is a nonprofit association of about too members, which was created by the Minnesota
Legislature in 1979 to supply reinsurance to all insurers and self-insurers in Minnesota. This
reinsurance is used to pay catastrophic workers' compensation claims to injured Minnesota
workers.

cwyant@bi;journals.com I (612)288-2108

All contents of this site © American City Business Journals Inc. All rights reserved.
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SECURITIES AND EXCHANGE COMMISSION

LITIGATION RELEASE no. 19560 / February 9, 2006

ACCOUNTING AND AUDITING ENFORCEMENT RELEASE no. 2371 /
February 9, 2006

SECURITIES AND EXCHANGE COMMISSION v. AMERICAN
INTERNATIONAL GROUP, INC., Case no. 06 CV 1ooo (s.o.n.v.)

SEC CHARGES AIG WITH SECURITIES FRAUD

The Securities and Exchange Commission announced today the filing and
settlement of charges that American International Group, Inc. (AIG)
committed securities fraud. The settlement is part of a global resolution of
federal and state actions under which AIG will pay in excess of $1.6 billion
to resolve claims related to improper accounting, bid rigging and practices
involving workers' compensation funds

The Commission announced the settlement in coordination with the Office
of the New York State Attorney General, the Superintendent of Insurance of
the State of New York and the United States Department of Justice, which
have also reached settlements with AIG

The settlement with the Commission provides that AIG will pay $800
million, consisting of disgorgement of $700 million and a penalty of $100
million, and undertake corporate reforms designed to prevent similar
misconduct from occurring. The penalty amount takes into account AIG's
substantial cooperation during the Commission's investigation

The Commission's complaint, filed today in federal court in Manhattan
alleges that AIG's reinsurance transactions with General Re Corporation
(Gen Re) were designed to inflate falsely AIG's loss reserves by $500
million in order to quell analyst criticism that AIG's reserves had been
declining. The complaint also identifies a number of other transactions in
which AIG materially misstated its financial results through sham
transactions and entities created for the purpose of misleading the
investing public

Specifically, the Commission's complaint alleges that in December 2000 and
March 2001, AIG entered into two sham reinsurance transactions with Gen
Re that had no economic substance but were designed to allow AIG to
improperly add a total of $500 million in phony loss reserves to its balance
sheet in the fourth quarter of 2000 and the first quarter of 2001. The
transactions were initiated by AIG to quell analysts' criticism of AIG for a
prior reduction of the reserves. In addition, the complaint alleges that in
2000, AIG engaged in a transaction with Capco Reinsurance Company, Ltd
(Capco) to conceal approximately $200 million in underwriting losses in its

http://www.sec.gov/litigation/litreleases/lr19560.htm 3/19/2008
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general insurance business by improperly converting them to capital (or
investment) losses to make those losses less embarrassing to AIG. The
complaint further alleges that in 1991, AIG established Union Excess
Reinsurance Company Ltd. (Union Excess), an offshore reinsurer, to which
it ultimately ceded approximately 50 reinsurance contracts for its own
benefit. Although AIG controlled Union Excess, it improperly failed to
consolidate Union Excess's financial results with its own, and in fact took
steps to conceal its control over Union Excess from its auditors and
regulators. As a result of these actions and other accounting improprieties,
AIG fraudulently improved its financial results.

Shortly after federal and state regulators contacted AIG about the Gen Re
transaction, AIG commenced an internal investigation that eventually led to
a restatement of its prior accounting for approximately 66 transactions or
items. In its restatement, AIG admitted not only that its accounting for
certain transactions had been improper, but also that the purpose behind
some of those transactions was to improve financial results that AIG
believed to be important to the market. AIG also conceded in its
restatement that certain transactions may have "involved documentation
that did not accurately reflect the true nature of the arrangements [and]
misrepresentations to members of management, regulators and AIG's
independent auditors." Furthermore, the restatement summarized several
transactions that AIG accounted for improperly, including, among others,
two sham reinsurance transactions with Gen Re and certain transactions
involving Capco and Union Excess. As a result of the restatement, AIG
reduced its shareholders' equity at December 31, 2004 by approximately
$2.26 billion (or 2.7°/o).

In the Commission's settlement, AIG has agreed, without admitting or
denying the allegations of the complaint, to the entry of a Court order
enjoining it from violating the anti fraud, books and records, internal
controls, and periodic reporting provisions of the federal securities laws.
The order also requires that AIG pay a civil penalty of $100 million and
disgorge ill-gotten gains of $700 million, all of which the Commission will
seek to distribute to injured investors. AIG has also agreed to certain
undertakings designed to assure the Commission that future transactions
will be properly accounted for and that senior AIG officers and executives
receive adequate training concerning their obligations under the federal
securities laws. AIG's remedial measures include, among other things, (i)
appointing a new Chief Executive Officer and Chief Financial Officer; (ii)
putting forth a statement of tone and philosophy committed to achieving
transparency and clear communication with all stakeholders through
effective corporate governance, a strong control environment, high ethical
standards and financial reporting integrity; (iii) establishing a Regulatory,
Compliance and Legal Committee to provide oversight of AIG's compliance
with applicable laws and regulations; and (iv) enhancing its "Code of
Conduct" for employees and mandating that all employees complete special
formal ethics training. This proposed settlement is subject to court
approval.

The settlement takes into consideration AIG's cooperation during the
investigation and its remediation efforts in response to material weaknesses
identified by its internal review. From the outset of the investigation, AIG .
gave complete cooperation to the investigation by the Commission's staff.
Among other things, AIG (i) promptly provided information regarding any
relevant facts and documents uncovered in its internal review, (ii) provided

http1//www.sec.gov/litigation/litreleases/lr19560.htm 3/19/2008
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the staff with regular updates on the status of the internal review; and (iii)
sent a clear message to its employees that they should cooperate in the
staff's investigation by terminating those employees, including members of
AIG's former senior management, who chose not to cooperate in the staff's
investigation.

The Commission acknowledges the assistance and cooperation of the Office
of the New York State Attorney General, the Superintendent of Insurance of
the State of New York, the U.S. Department of Justice, Fraud Section,
Criminal Division, and the U.S. Postal Inspection Service.

> SEC Com Paint in t_his matter

http://www. sec. gov//itigation/litre/eases//rl 9560.him

Home I Previous Page Modified: 02/09/2006

http1//www.sec.gov/litigation/litreleases/lr19560.htm 3/19/2008



#06-070: 02-09-06 American International Group, Inc. Enters into Agreement with the U... Page 1 of 2

82;Jar1meni Rf Zlxmtire
FOR IMMEDIATE RELEASE
THURSDAY, FEBRUARY 9, 2006
WWW.USDOJ.GOV

CRM
(202) 514-2007

TDD (202) 514-1888

American International Group, Inc. Enters into Agreement with the
United States

WASHINGTON, D.C. - American International Group, Inc. (AIG) has agreed to resolve criminal liability
arising from misstatements in its periodic financial reports filed with the U.S. Securities and Exchange
Commission (SEC) between 2000 and 2004 by paying $25 million in penalties to the United States and
cooperating fully in the government's continuing criminal investigation, Acting Deputy Attorney General Paul
J. McNulty and Assistant Attorney General Alice S. Fisher of the Criminal Division announced today.

The resolution, which was set forth in a letter agreement between the Fraud Section of the Department
of Justice and AIG, addresses AIG's liability for two transactions. The first transaction involved a fraudulent
scheme between AIG and General Re Corporation (Gen Re) that was designed to create the appearance
that AlG had increased its loss reserves, a key financial indicator for insurance companies. During the fourth
quarter of 2000, high-level executives at AIG solicited high-level executives at Gen Re to execute a series of
transactions which were designed to enable AIG to improperly report an increase in loss reserves totaling
$500 million. As a result of these fraudulent transactions with Gen Re, AIG improperly booked approximately
$250 million in loss reserves in the fourth quarter of 2000 and an additional $250 million in loss reserves in
the first quarter of 2001. It reported those additional loss reserves to the public in its earnings releases and
in financial reports it filed with the SEC. AIG entered into these transactions following investment analysts'
criticism of AlG's reported loss reserve reductions in the third quarter of 2000.

The transaction documentation included: a false "paper trail" offer letter which made it appear that AIG .
had been requested by Gen Re to assume certain reinsurance risk from Gen Re, and contracts which made
it appear that AIG was assuming reinsurance risk and was being paid an up-front fee of $10 million for doing
so, when, in fact, AIG was not assuming any real risk and was paying Gen Re an undisclosed $5 million plus
interest for participating in the transactions. As a result of these sham transactions, AIG improperly reported
positive loss reserve growth for each of those periods when, in fact, AIG would have reported further
decreases in loss reserves for those quarters.

This transaction also was the subject of an indictment returned last week in the Eastern District of
Virginia which charged three former Gen Re executives and one former AIG executive with conspiracy,
securities fraud, mail and wire fraud and making false statements to the SEC. That indictment is not affected
by today's agreement with AIG.

In the second transaction covered by the agreement, AIG hid approximately $200 million in underwriting
losses in 2000 in its general insurance business by improperly converting them into capital losses (i.e.,
investment losses) that wereless important to the investment community and thus would blunt the attention
of investors and analysts. As a result of transactions with Capco Reinsurance Company, Ltd. (Capco), an
offshore entity, AIG improperly failed to report in its SEC tilings and earnings releases approximately $200
million in underwriting losses for the years 2000, 2001 and 2002. AIG structured a series of bogus
transactions to convert underwriting losses to investment losses by transferring them to Capco. AIG
effectively capitalized Capco through an AlG subsidiary and through loans to individuals whosupposedly

http://www.usdoj.gov/opa/pr/2006/February/06_crm_070.html .
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acted as independent shareholders of Capco.

AIG has agreed to accept responsibility for its actions and the actions of its employees. Subject to the
terms of the agreement, the Department of Justice has agreed not to prosecute AIG for any crimes
committed by the corporation relating to these two transactions.

"Corporations have a responsibility for honest reporting of their financial condition to the SEC and the
investing public," said Acting Deputy Attorney General McNulty. "Today's settlement sends a clear message
to every publicly traded corporation that 'hitting the numbers' must take a back seat to accurate financial
reporting. This settlement is a major step forward in our efforts to strengthen the integrity of the investment
marketplace and our system of accountability."

"The integrity of the nation's markets is built on a foundation of responsible corporate citizenship," said
Assistant Attorney General Fisher. "Companies must ensure that business is conducted in a legal manner,
and they should also be prepared to accept responsibility and reform their practices when their actions or
the actions of their employees run afoul of the law."

"It is befitting that during National Consumer Protection Week the penalties paid will be deposited into
the Consumer Fraud Fund. These funds will enhance our efforts in protecting the American consumer and
the integrity of our nation's mail system through consumer education and prevention programs," said Lee R.
Heath, Chief Postal Inspector, U.S. Postal Inspection Service.

In a related enforcement proceeding filed earlier today by the U.S. Securities and Exchange
Commission, AIG consented to the entry of a judgment requiring AlG, among other things, to pay $800
million in penalties.

The case was prosecuted by Trial Attorneys Colleen Conry, Eva Saketkoo and Michael K. Atkinson of
the Fraud Section, which is headed by Acting Chief Paul E. Pelletier. The case was investigated by the U.S.
Postal inspection Service. The indictment of the former AIG and Gen Re executives was also prosecuted by
Raymond Patricco and Michael Dry, Assistant U.S. Attorneys in the Eastern District of Virginia.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION CV 3w ePlaintiff

against

AMERICAN INTERNATIONAL GROUP; INC

06CiV
ECF CASE

( )

COMPLAIN'r
Defendant

Plaintiff Securities and ExchangeCommission (the "Commission"),for its Complaint

against Defendant AmericanInternational Group,Inc. ("AIG"), alleges as follows

SUMMARY OF ALLEGATIONS

In this case, the Commission alleges that~from at least 2000 until 2005. AIG

materially falsified its financial statements through a variety of sham transactions and entities

whose propose was to paint a falsely rosy picture of AIG's financial results to analysts and

Investors

Among other things, AIG struchlred two sham reinsurance transactions with

General Re Corporation ("Gen Re"). The purpose of the transactions was to add a total of $500

million in phony loss reserves to AIG's balance sheet in the fourth quarter of 2000 and the first

2
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quarter of 2001; The transactions were initiated by AIG to quell criticism by analysts concerniNg

a reduction. in AIG's loss reserves in the third quarter of 2000; The .transactions had no

economic substance, amounting to a round trip of cash, but they were designed to, and did, have

a specific and false accounting effect.

3. Shortly after receiving the Comlnission's subpoena in February 2005 sqpecificéily

directed to the Gen Re transaction, AIG commenced an internal investigation that ultimately led

to a. restatement of its prior accounting for approximately 66 transactions or~items.

4. In its restatement, AIG admitted not only that its accounting for certain

transactions had been improper, but also that the purpose behind those transactionshadbeen to

improve financial results that AIG had believed to be important to the market.

5. AIG also conceded in its restatement that certain transactions may have "involved

documentation that did not accurately reflect the true nature of the arrangements ma]
MsreprwenMtions to members of management, regulators and AIG's independent auditors."

AIG further admitted that "there was insufficient risk transfer to qualify for

insurance accounting for certain transactions where AIG subsidiaries either wrote direct

insurance or assumed orceded reinsurance."

In a May 31 , 2005 press release announcing the restatement, AIG said that the

restatement would reduce A1G'sconsolidated shareholders' equity at DeceMber 31, 2004 by

approximately $2.26 billion (or 2.7%)

8 During the period of the iiaud, AIG distributed its stock in a stock-for-stock

corporate acquisition

9 AIG"s admission of these extensive accounting irregularities came on the heels of

two prior Commission actions against AIG alleging violationsof the federal securities laws

6.



10. In the first case, in September 2003, the Commission charged AIG with securities

iiaud for fashioning and selling a sham "instance" product to Brightpoint, Inc; for the soil

purpose of enabling Brightpoint to report false and misleading Iinanciad information to the

public. AIG settled that action with the payment of a $10 million civil penalty. See SEC v.

Bnighgpoint, Inc., et al., Litig. Rel. No. 18340 (Sept. ll, 2003).

11. In the second case, in November 2004, the Commission again charged AIG with

securities fraud for developing, marketing, and entering into transactions that enabled another

public company, PNC Financial Secrvices Group, Inc., to remove fraudulently certain volatile,

troubled, orunder-performing loansMd other assets from its balance sheet. AIG settled that

action and related criminal charges by paying $126 million in disgorgement and penalties and

retaining an independent consultant to, among other things, review certain other transactions to

which AIGhad beena party. See SEC v.. American Int'l Group, Inc., Litig. Rel. No. l8985

(Nov. 30, 2004).

12. In connection with the conduct alleged in this Complaint, AIG employed devices,

schemes,and artifices to defraud that AIGdeliberately designed to havea materially false and

misleading impact on AIG's Enancial statements, that did have such an impact,and that operated

as a fraud

13. In the offer and Ade and in connection with the purchase and Sale of its securities,

AIG madematerial misrepresentationsand omissions of material fact in annual andother

periodic reports filed with the Commission, odder Commission filings, and press releases,

VIOLATIONS

14. By virtue of the foregoing conduct, AIG, directly or indirectly, singly or in
4

concer1,has engaged in acts, practices and courses of business that constitute violations of
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Sections l7(a)(1), 17(a)(2), a11d.17(a)(3) of the Securities Act bf 1933 ("Securities Act") [15

U.S.C. §§77q(a)(l), 77q<a)<2>, 77q(&X3)]» Sections 10(b), 13(a), 13(b)(2)(A)> 13(b)(2)(8), and

l3(b)(5) of the Exchange Act of 1934 ("Exchange Act"') [15 U.S.C. §§ 78j(b), .78m(a),

7g(m)(b)(2XA), 7g(m)(b)(2)(B), and 78(m)(b)(5)] and Rules 10b-5(a), lOb-5(b), 10b-5(c), 12b-

20, 13a-1, 13a-13, and 13b2-1 [17 C.F.R. §§240.lOb-5(a), 240.10b_5(b), 240.lOb-5(c), 240.12b-

20, 13a-1, 13a-13, and 13b2~l]. , .

JURISDICTION AND VENUE

15. The Commission brings this action pursuant to the authority conferred upon it by

Section 20(b) of the Securities Act [15 U.S.C. §77t(b)] and Section 2l(d)(1) of the Exchange

Act [15 U.S.C. § 78u(d)(1)] seeking a final judgment: (i) restraining and permanently enjoining

'AIG Nom violating certain specified provisions of the federal securities laws; (ii) requiring AIG

to disgorge any ill-gotten gains; and (iii) imposing civil money penalties against AIG pursuant to

Section 20(d) of the Securities Act [15 U.SQC. § 77t(d)] andSection21(d)(3) of the Exchange

Act [15 U.S.C. § 78u(d)(3)].

This Court has jurisdiction over this action pursuant to Section 22(a) of the

Securities Act [15 U.S.C. §77v(a)] and Sections 21(6) and 27 of the Exchange Act [15 U.S.C.

16.

§§78u(e) and 78aa].

17. AIG, directly or indirectly, singly or in convert, has made use of the means and

instrumentalities of interstate commerce, orof the mails, in connection with the transactions,

acts, practices and courses of businessallegedherein.

Venue lies 'm the Southern District of New York, pursuant to Section 22(a) of the

Securities Act [15 U.S.C. §77v(a)] and Section 27 of the Exchange Act [15 U.S.C. §§78u(e)

and 78aa]. AIG's principal corporate offices are located 'm New York, New York.

18.

4
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THE DEFENDANT

19. AIG, a Delawaepolporation,is a holding company that, through its subsidiaries,

is engaged in a broad 'range of insurance and insurance-relatqd activitiesjn the United States and

abroad. AIG's common stock is registered with the Commission pursuant to Section 12(b) of the

Exchange Act and is listed on the New York Stock Exchange.

20. Deucing the period fife Brand, AIG distributed its stock in connection with its

August 29, 2001 acquisition ofAmérican G=~ en] Corporation ("AmelicanGelna'al") to

Arherican General stockholders.

OTHER RELEVANT ENTITIES
Inc

21. Gen Re is a Connecticut corporation with its principal corporate offices located in

Stamford, Connecticut. Gen Re is a holding company for global reinsurance and related risk

assessment, risk transfer, and risk management operations. Gem Re became a wholly owned

subsidiary Of Berkshire Hathaway Inc. on Dwember 21, 1998. Berkshire Hathaway's Class A

andClass B common stock is registered with the Commission pursuant to Section 12(b) of the

Exchange Act and is tidedon the New York StockExchange.

22. Casco Reinsurance Company Ltd. ("Casco") was a Barbados company that was a

subsidiary of Western General Insurance Ltd. until 2000. Casco was liquidated in 2002.

23. Union Excess Reinsurance Company Ltd. ("Union Excess") is a Barbados

reinsurerused by AIG for the purpose ofreinsuring certaininsurance contracts enteredinto by

AIG.

FACTS

24. In 2000 and 2001 , AIG falsely increased its loss reserves, and falsely reported

these increases in its financial statements, through two sham transactions whose purpose was to

5



quell analyst criticism about  AIG's declining loss reserves.  In addi t ion,  AIG entered into at least

two other transactions that resulted in misrepresentat ions in AIG's f inancial statements.

A . AIG's Internal  Review and Restatement

25. OnFebruary 10, 2005, the Commission issued a subpoena to AIG in connection

with an invest igat ion. The subpoena prompted AIG to commence i ts own internal  invest igat ion.

26 . From approximately March tki fough May 2005, AIG conducted an internal review

under the direct ion of i ts current senior management and with the oversight of AIG's audit

commit tee.

27 . On March 14, 2005 AIG announced that its Board of Directors had implemented
\

a management succession plan with the selection of a'new president and CEO, who would

succeed AIG's d1en4chainnan and CEO. AIG also announced that a new CF() had been selected

and would succeed its then-CFO, who had taken.a leave of absence. On approximately March

28, .2005,  AIG's CEO retired.

28. O n March 30, 2005, '  AIG announced that  the t i l ing of  i ts 2004 Font 10-K would

be delayed in order to complete an internal review o f AIG's books'&nd records that.inc1uded

issues arising from pending regulatory invest igat ions.

29. On May 31, 2005, AIG announced that i t  had completed its internal review and

filed i ts 2004 Form 10-K, The FOrm 10-K included a restatement of its financial statements for

the years ended December 31, 2000, 2001, 2002 and 2003, and selected quarterly information for

the quarters ended March31,  June 30 and September 30, 2003 and 2004, and the quarterended

December 31, 2003. In connection with the restatement, AIG amended its periodic quarterly

f i l ings on Form I0-Q for the periods ended March 31, 2003 and 2004 in a 10-Q/A f i led on June

28, 2005; for the periods ended June 30, 2003 and 2004 on a 10-Q/A f i led on August 9 , 2005;

and for°the period ended September 30, 2004 in a 10-Q tiled oN November 14, 2005.

.6



30. The restatement resulted in a reduction of consolidated shareholders' equity of

$2.26 billionat December 31, 2004.

31. . AIG's restatement disclosed the following with respect to certain transactions:

I n many cases .these transactions or entries appear to have
had the purpose ofachieving an accounting result that
wouldenhance measuresbelieved to be important to the
Financialcommunityand may have involved .
documentation that didnot accuratelyreflect the true nature
of the arrangements. Incertain instances, these transactions
or entriesmay also have involved misrepresentations to
members ofmanagernent,regulatorsand AIG's
independent auditors.

32. The restatement summarized several transactions that were accounted for

improperly. Among these were twosham reinsurance transactions with GenRe designed to

improperly increase loss reserves.

33. The restatement also briefly addressed several other transactions that resulted in

misstatements in AVG's financial statements, including transactions involving Capco and Union

Excess

The Sham Gen Re Transactions

34. As a result of analysts' concerns regarding areduction in AIG's loss reserves in

the third quarter of 2000, AIG and Gen Re structured two sham reinsurance transactions. The

transactions had as their purpose to provide apparent support for AIG to add a total of $500

million in phony loss reserves to its balance sheet 'm the fourth quarter of2000 and the first

quarter of 2001

35. In actuality, the two transactions entailed Gen°Re paying $500 million in

reinsurance "premiums" in return for AIG's reinsuring a $500 million risk. I n other words, the

transactions had no economic substance, amounting to a roundtrip of cash, but were designed to



look like gemdne reinsurance with the required element of risk transfer, 'm order to achieve a

specific, and false, accounting effect.

36. The only economic Benoit to either party was a$5 million fee Paid by AIG to

GenRe for putting the deal together - a side deal not reflected 'm the contracts. The "premiums"

due AIG under the terms of the contracts Were merely window dressingand.were in fact

refunded by AIG to Gen Re in an undisclosed side agreement.

37. Although AIG initiated the transactions, A.IG, with Gen Re's assistance, created a

phony paper mi to make it appear as though Gen Re had solicited the reinsurance when the

parties knew that AIG sought the dad to manipulate its financial statements .

38. As AIG conceded in its restatement, the Gen Re transactions were "done to

accomplish a desired accounting result arid did not entail sufficient qualifying risk transfer. As a

result, AIG has detennined that the transaction[s] should not havebeen recorded as insurance.vo

39. In its restatement, AIG r characterized the Gen Re transactions as a deposit

instead ofas insurance.

The Purpose.: The False Appearance of Increased Loss Reserves

40. Prior to the Gen Re transactions, on Obtoba 26,2000, AIG issued its third quarter

earnings release showing an approximate $59 million decline in general insurance reserves.

41. This reduction iN general insuranceresavcs drew criticism &om certainanalysts.

One analyst wrote: "Oneconcernover the past several quarters hasbeenreserve growth, which

has been mim'ma] or even has declinedin certain quarters. There has been concerN that AIG is

releasing reserves tomakeits numbers." Other analysts voiced similar concerns.

42. At least two analysts downgraded AIG after the earnings release..

8



43. Following AIG's third quarter 2000 earnings release, issued on October 26, 2000

AlG'S stock price dropped 6%

44. Just a few days later, on approximatelyOctober 3 I, 2000, AIG's then-CEO called

Gen Re's then~CEO to propose a transaction whereby Gen Rewould transfer $200 million to

$500 million of loss reserves to AIG by year-end

In conversations regarding this proposed transaction, AIG's CEO.rnade it clear to

Gen Re's CBO that he wanted a transactioninvolving Riorisk to AIG. A real transfer of loss

reserves to AIG wouldnecessarilyhave involved AIG's assumption of some risk, However

AIG was one of Gen Re's largest clients and Gen Re wanted toaccommodate AIG

45.

46. Gen Re's CEO mined to several Gen Re senior executives, including Gen Re's

then-CFO. to work out the details of the transaction

47. AIG's CEO turned to an AIG senior executive to act as the AIG point person in

stnlcturing the deal

48. OnNovember 1, 2000, a Geri Re executive sent an email to Gen Re officials

confirming that he spoke with theAIG senior executive assigned to the deal and that AIG "only

want[s] reserve impact" from thedeal "to address the criticism [AIG] received Hom the analysts

in the third quarter of 2000. In subsequent communications, AIG and Gen Re executives further

discussed the Mdarnentad elements of the deal

49. AIG and GenRe then fashioned two contracts between National Union Fire

lnsUiance Company of Pittsburgh, PA ("National Union"),. an AIG subsidiary, and Cologne Re

Dublin ("CRD"), a Dublin, Ireland-based subsidiary of a Gen Re subsidiary. These purportedly

were retrocession contracts, or contracts in which a reinsurer cedes to another reinsurer all or part

of reinsured risk it previously assumed - in other words, reinsurance of reinsurance



s

\

50. Under the terms of the Contacts,National Union purportedly ensured CRD fer

up to $600 million in losses ($300 million per contract). In consideration for the reinsurance

from National Union, CRD was obligated to pay $500 million in pmetrlniums ($250 million per

contract). In actuality, both parties had agreed that AIG would not have to pay any lossesunder

the contracts, even though the contracts were written to appear as if AIG could incur $100

million in losses.

51. These sham contracts became the vehicle for adding loss reserves to AIG's

financial statements. Without the phony loss reserves added to AIG's balance sheet and touted

in its earnings releases, AIG's earnings releases would have shown continued reductions in loss

reserves for the fourth quarter of2000 and the first quarter of2001, instead of $500 million of

additional loss reserves.

2. Reinsurance Accounting Pn'nciples

52. The sole purpose of these transactions was ~to make it appear as though Gen Re

was purchasing reinsurance from AIG so that AIG could record loss reserves associated with the

reinsurance contracts

53. Had this been real reinsurance involving a real transfer of risk, AIG wouldhave

been entit1ed.to record reserves in the amount of the loss that was probable and reasonably

estimableunder generally acceptedaccounting principles ("GAAP"): Under Statement of

Financial Accounting Standards ("FAS") No. 113, a reinsurer mayrecord a loss reserve

pertaining to a reinsurance contract only when the reinsurer is assuming significant insurance

risk (underwriting and timing risk) and it is reasonably possible that the reinsurer may realize

significant loss br the transaction

10



54. When there is insufficient risk transfer, a transaction may not be treated as

insurance for GAAP purposes, but rather must be accounted for using the deposit method, which

has no effect on. loss reserves. Deposit accounting simply reflects that one party owes fords to

another party,

55. AIG's contracts with Gen Re, through their subsidiades National Union and

CRD, were net real reinsurance contracts, because AIG assumed no risk. The only economic

benefit to either party was a $5 million fee that AIG paid to Gen Re for putting the sham

transactions together.

56. Because the transactions had no substance, AIG should not have increased its

reserves at all. At best, AIG should have recorded the transactions as deposits on its books - Le.,

as money owed to Gen Re - which would have hadno effect On AIG's swerves.

57. By accounting for the transactions as if they were genuine reinsurance contracts,

A.IG inflated its reserves for losses and loss expense by $500 million and itspremiu.ms and other

considerations by $500million intotaLI .

3. The Structure of the No Risk Deal

58. The transactions consistedof two contracts. The First contract had an effective

date of December 1,2000. The second contract had an effective date of March 31, 2001.

59. Under these contracts, National Union purportedly reinsured CRD for up to $600

mil l ion in losses ($300 mil l ion per contract).  In considerat ion for the reinsuran.ce f irm National

Union, CRD was obl igated to pay $500 mil l ion in premiums ($250 mil l ion per contract).

60. The contracts did not reflect the actual arrangement. AS the AIG and Gen Re

.executives who were involved understood, this was to be a riskless transaction for both AIG and

GenRe.

l l



Although on the face of the contracts National Union appeared to assume $100

million frisk over and above the $500 million in premiums CRD was obligated to pay, this

extra $100_million frisk was pure fiction added to make it appear that the contracts transferred

61.

risk to Nadonad Union, as AIG understood

6 2 . . In fact, National Union assumed no risk and CRD incured no premium liability

Of the $500 million in premiums set forth in the contracts, $490 million was on a "iimds

withheld" basis (la, the money was never paid to NationalUnion but was retained by CRD)

CRD was supposed to pay the remaining $10 million to National Union according to the

contracts, but AIG "pretended" this portion of the contractual premium amount in a side deal

that was not reflected in the contracts

63. Hence, neither AIG nor Gen Re could profit or lose from the transactions except

for the $5 million fee AIG agreed to pay Gen Re for its trouble

AIG and Gen Re Concealed Payments Through Undisclosed Side
Agreements

64. AIG concealed undisclosed side agreements that revealed the true nature of the

transaction

Gen Re did not want to give National Union $10 million in purported premiers

until AIG preiimded that amount to Gen Re, plus Gen Re's fee for doing the deal. The AIG

65.

executive assigned tithe transaction proposed a solution to this problem to Gen Re: AIG and

Gen Re would enter into a purportedly unrelated transaction to conceal the payment by AIG

The unrelated transaction, which was finalized by the AIG senior executive in66.

December 2001 , involved an existing reinsurance contract between Gen Re and another AIG

subsidiary, Hartford Steam Boiler Inspection aNd Insurance Company ("HSB")

12



67. GenReheld over.$30 million in anaccount that would be owed to HSB if that

unrelated reinsurancecontract werecommuted, which is insuranceparlance for"terminated

The AIG senior executiveproposed that the parties use the HSB money to

pre§1nd the $10 million premium and pay the $5 million transaction fee for the Gen Re

68,

transactions

69. AIG and Gen Re decided to commute the HSB contract and distribute

approximately $15 million firm the account toGen Re, $10 millionof Which wouldbe later paid

to NationalUnion by CRD as premiums, with the remaining $5 million to compensate GenRe

for doing the deal. Inother words, an AIG subsidiary, HSB, in effect paidanother AIG

subsidiary, National Union, the $10 millionin premiums purportedlyowed by CRD under the

contracts between CRD and National Union

AIG and Gen Re, through senior ofiicersof each company, developed three

additional sham contracts to effect the transfers of the funds in the HSB account and mask the

70.

funding for the AIG/Gen Re transactions

71. First, HSB and Gen Re executed a commutation agreement on December 2 I

2001. Under the agreement, Gen Re was expressly. obligated to pay.$7.5 million to HSB

(compared to the over $30 million HSB otherwise would have been entitled to receive)

'72 Sxond,Naional Union and Gen Re executed a retrocession agreement on

December 27, 2001. Under its terms, National Union agreed to. reinsure Gen Re for any losses

Gen Re became obligated to pay under its reinsurance contract with HSB. This was the very

reinsurance contract that Gen Re and HSB had commuted just a few days earlier, eliminating the

possibility that Gen Re could incur any losses under it. Nevertheless, Gen Re paid National

Union approximately $9.1 million in "premiums" under their meaningless reinsurance contract

13



thus concealing the true reason for the transfer of the $9.1 million and obscuring that their source

was the HSB account.

73. Third,Gen Re and CRD entered into a sham reinsurance contract whereby CRD

would pay $400,000 inpurported premiums to Gen Re for $13 million 'm supposedreinsurance

coverage. This sham contract was intended to mask the purpose of the transfer of $12.6 million

from the HSB account 'firm Gen Re to CRD, $l0.1nillion to refund thepremiums that CRD

would pay to National Union plus approximately $2.6 million for CRD's portion of the fee Gen

Re charged for putting the transaction together ($5 million as originally agreed Plus $200,000

characterized as interest), for the two original agreements with National Union. On December

28, 2001 Gen Re paid $12.6 million to CRD as "loss payments" due under this newly created

relmsurance contract; GenRe kept the remaining approximately $2.6 million as its share of the

transaction fee. That same day,CRD transferred $10 million to National Union for the premium

supposedly due under the agreements.

74. The AIG and Gen Re executives who had proposed and developed the structure of

these sham contracts understood that diesel contractual contortions were intended merely to mask

the Rea] reason for the transfer of funds between AIG and Gen Re.

5. AIG Knew the Gen Re Transactions Conveved No Risk

75. From its inception, AIG's deal with Gen Re was designed to convey no risk. As

AIG's then-CEO and as its senior executives working on the transactions understood, the

transactions did not constitutegenuine reinsurance that wouldhave allowed AIG to add loss

reserves to its fmanciad statements

76. AIG's CEO made it clear to Gen Re's CEO that he was seeking a transfer of loss

reserves in a risk-&ee transaction.

14



77. Funhennore, AIG and Gen Re entered into side agreements under which neither

AIG nor Gen Re could prost or lose except for the $5 million fee AIG agreed to pay GemRe for

its trouble

78. Contrary to what a company reinsuring losses would have done if the deal were

legitimate, AIG did not perform any due diligence regarding the underlying losses it was

supposedly reinsuring, did not seek or receive any claims or reports oN loss activity during the

course of the contracts, and did not even maintain an underwriting file for the two contracts with

79. The AIG and Gen Re executives involved in the transaction also understood that

the accounting for the transaction would not be "symmetrical," that is, that AIG andGenRe

would account for it differently. AIG planned to account for the transactions using reinsurance

accounting principles to improperly add loss reserves to AIG's balance sheet. AIG understood

that Gen Re planned to use deposit accounting, because no risk was conveyed

The Sham Paper Trail

80. In another effort to conceal a key aspect of the transaction, AIG and Gen Re

deliberately created a sham paper trail suggesting that Gen Re, not AIG, had initiated the

transaction

81. The paper trail was designed to make it look as though Gen Re had solicited the

contracts, when, in &ct, AIG solicited the deal to manipulate its loss reserves

82. The paper trail idea was first raised in a December 8, 2000 email in which a

senior Gen Re executive wondered: "Do we need to produce a paper trail offering the transaction

to the client?"



83. Another Gen Re senior executive and the AIG executive assignedto the dead

discussed the idea.later that day. AIG decided that i t  wanted a paper trai l , according to another

Gen Re email dated December 8, 2000.

84. As part of the paper trail, Gen Re faxed AIG anoffer letter and draft contract on

'December 18, 2000. The offer letter falsely suggested that CRD was asia' g for AIG's "help"

- fund ' upport."

85. Later, on December 27, 2000, Gen Re emailed mother cover letter for the paper

trail that made it appear as if CRD had solicited the transaction. Once again, this letter falsely

indicated that CRD was asking AIG to "Provide us with cover" and "to support  the cover."

86. In a recorded telephone conversation with two senior Gen Re executives on

December 28, 2000, the AIG executive assigned to the deal cohiirmed receipt of Gen Re's

December 27, 2000 letter. He told them he expected to send a reply email that day accepting the

proposal,

87. In.the same conversation, the AIG executive said that he did not need any further

documentation by year-end to book the transaction as a year 2000 transactioN, and that once he

sent his reply email accepting the offer, the "paper trai l" would be complete.

88. The AIG executive sent his reply email completingthe paper troll later that

evening.

8. AIG Improperly Added Loss Reserves to Its Financial Statements

89. AIG accounted for the agreements between National Union and CRD as i f they

were real reinsurance contrarzts that transferred risk ham Gen Re to AIG. In fact, AIG, through

its senior executives involved 'm the transactions, lew that there we no such risk transfer and

that the transactions in reality had no economic substance and provided no up- or downside to

16
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either party(other than theundisclosed$5 million fee AIG paid toGen Reto create the sham

transactions)

By accounting for the contracts as if they were real reinsurance (i.e., not shams)

AIG falsely inflated its Reserves for Losses and Loss Expense by $250 million and its Premiums

and Other Considerations by $250 million in the iinanciad statements contained in the Form I0-K

for the year ended December 3l , 2000, which AIG tiled with the Commissionon April 2, 200 l

Similarly, AIG falsely inflated its Reserves for Losses and Loss Expense by an additional $250

million and its Premiums and Other Considerations by $250 million in the financial statements

contained in the Form 10-Q for the quarter ended March 31, 2001, which AIG filed with the

Commission on May 15, 2001 . AIG also falsely inflated its Reserves for Losses and Loss

Expense by $500 million and its Premiums and Other Considerations by $500 million in total in

the financial statements contained in the Form 10-K for the year ended December 3 I ,~200l

90.

which AIGfi1ed with the Commission on April 1, 2002

91 In connectionwith its acquisition of American General and its distributionof

shares to American General shareholders, AIG filed a registration statement on Form S-4 on

June 8, 2001 , which incorporatedbyreference AIG's Form 10-K for 2000 andits'Form 10-Q for

the first quarter of 2001

92. The sham lossreserves remained onAIG's financialstatements filed with the

Commission, improperly boosting AIG*s loss reserves by $500 million, until the first contract

vas commuted in November 2004 (A1G's loss reserves were then decreased by $250 million)

and until AIG restated its accounting for the transaction on May31, .2005 (at which time the

$500 millioN were restated as deposits). On August 1, 2005, Gen Re notified AIG that it

cancelled the second coNtract

17



93.

AIG's Materially False Earnings Releases

Oh Febmary 8, 2001, AIG issued its fourth quarter 2000 earnings release. The

release reflected the impact.of the first Gen Re contact

The earnings release quoted AIG'S then-CEO, who touted the increased loss94.

reserves: "AIG had a very good quarterand year.... We added $106 mi1lion to AIG's general

insurance net loss and loss adjustment reserves for the quarter, and togetherwith the acquisition

of HSB Group, Inc., increased the total of those reserves to $25.0 billion at year-end 2000

Analysts reacted favorably to the added reserves. A February 9, 2001 analyst

report opined: "We think this quarter was a good example of AIG doing who it does best

95.

growing fast and making thenumbers.... As important was the change 'm reserves: AIG added

$106 million to reserves and the paid/incurred ratio fell to 97. l%, the lowest level since the first

quarterof 1999

96. On April 26, 2001, AIG issued its first quarter 2001 earnings release. The release

reflected the impact of the second Gen Re contract

97. AIG's then~CEO again touted AIG's additions to its lossreserves in this release

AIG had a solid Brst quarter.... We added $63million to AIG's general instancenet loss and

loss adjustment reserves for the quarter,bringing the tdtad of those reserves to $25.0 billion at

March31, 2001

98.

99.

Once again, analysts appeared to be pleased with the added reserves

Without the phony loss reserves, AIG'sreported loss reserves would have been

$250 million lower in the.fourth quarter of 2000 and $500 million. less in the first quarter 2001

100. Because the loss reserves added to AIG'sbalance sheet were phony, the

$106 million increase to reserves touted in AIG's fourth quarter 2000 earnings release in reality

18



was a $144 million decrease in reserves, and the $63 million increase in reserves touted in AIG's

51st quarter 2001 earnings release was in reality a $187 million decrease in reserves.

c. Other Accounting Misrepresentations

101. AIG's restatement reflects `65 other items, the accounting for which AIG

determined was incorrect and required restatement. Among other things, these instances of

improper accounting include the Capco and Union Excess transactions and five additional

categories. The improper accounting has led to additional restatements and the necessity of

ongoing remediation activities by AIG.

1. The Casco Transaction

102.. In 2000, AIG concocted a scheme to conceal approximately $200 million in

underwriting losses in its general insurance business by improperly converting them to capital

(or investment) losses that were not in AIG's general insurance business and therefore wouldbe

less embarrassing to AIG.

103. AIG structured a sham transaction designed to convert underwriting losses to

investment losses by moving them to an off-shore entity,Casco, a Barbadosreinsurer. Casco's

preferred shareholder was an AIG subsidiary, American International Reinsurance Company,

Ltd, ("AIRCO"). Casco also had nominally independent common shareholders. AIG funded the

contributions of certain of these shareholders.

104. AIG cededunderwriting losses to Casco,through another AIGsubsidiary,

depleting Capco's capital. In tum, AIRCO recognized capital losses on its investment in Casco.

105. AIG did not consolidate Capco's results in AIG's financial statements,

consolidation wouldhave eliminated the effect of the fraud.

106. In its restatemmt, AIG admitted that the transactions "involved an improper

structure created to r characterize underwriting losses relating to auto warranty business as
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capital losses. That structure appears to have not been properly disclosed to appropriate AIG

personnel or its independentauditors."

107. In addition, AIG conceded that its internal controls:

were not effective toprevent certain members of senior
management, including the former Chief Executive Officer
and former ChdefFinancial 08cm firm having theability,
which in certain instances was utilized, to override certain
controls and effect certain transactions and .accounting .
entries. In certain of these instances, such transactions and
accounting entries appear to have been largelymotivated to
achieve.desired accounting results and were not properly
accounted for in accordance with GAAP.. Q.Specifica1ly,
this control deficiency permitted the following [including]:

Creation of Casco, a special purpose entity used to effect
transactions that were recorded to convert, improperly,
underwriting losses to investment losses and that were not
correctly accounted for in accordance with GAAP,
resulting in a misstatement of premiums and other
considerations, realized capital gains (losses), incurred
policy losses and benefits and related balance sheet
accounts.

108. The Casco scheme was an improper effort to convert underwriting losses to

capita] losses in violation of GAAP and without disclosure to AIG's auditors, as the restatement

acknowledged.

2. The Union Excess Transactions

109. In 1991, AIG establishedUnion Excess, anoffshore reinsurer, to which it

ultimately ceded approximately 50 reinsurance contracts for its own benefit.

110. Although AIG controlled Union Excess, it improperly failed to consolidate Union

Excess's financial results with its own. AIG also took steps to conceal its control over Union

Excess Hom its auditors and regulators.

111. As a resit, AIG derived a number of advantageous but improper finaNcial results

from its reinsurance sessions to Union Excess. In particular, Um'on Excess was used to
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"reinsure" certain AIG liabilities. It was treated as an independent entity, which enable AIG to

reduce, improperly and in material amounts, the amount ofexpenseassociated with the

underlying insurance. These financial benefitsWouldhave evaporated °ifAIG had consolidated .

Union EXcess's results.

112. AIG established Union Excess for an improper purpose, concealed the true nature

of its relationship with Union Excess tom auditors and regulators, and fraudulently improved its

financial results by ceding reinsurance to Union Excess.

113. In its restatement, AIG admitted that, based on AIG's control over Union Excess

and the lack of intent to transfer risk, the accounting for the transaction was improper. AIG

should have consolidated Union Excess on its financial statements. The benefits Of the Union

Excess relationship would thus have been eliminated. AIG's restatement aclmowledges that AIG

controlled Union Excess.

114, Speci5cally, the restatement conceded that:

A]G,has concluded, based on documents and inforMation
identjtied during the course of the internal review, that
reinsurance ceded to Union Excess Reinsurance COmpany,
Ltd., a Barbados-domiciled reinsurer (Union Excess), did
not result in risk transfer because of AIG's control over
certain transactions undertaken directly or indirectly with
Union Excess, including the timing and nature of certain
commutations. Eliminating the cessions reduces
reinsurance assets, effectively eliminates the inherent
discount related to the loss reserves ceded under the
contracts, and increases net premiums and losses. It should
be noted that any income earned on the deposit assets in
filature periods would increase net investment income in
those periods. .

4

In addition, as a result of certain facts and circumstances
related to the formation of Union Excess, as well as certain
relationships with Starr Intemationad Company, Inc
(SICO), Union Excess is now included in AIG's
consolidated financial statements. The facts and
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circumstances surrounding SICO's involvement wide
Union Excess were not properly reflected in AIG's books
and records, werehot known to all relevant AIG financial
reporting personnel and, AIG now believes, were not
known to AIG's independent auditors. For example, a
significant portion of the ownership interests of Union
Excess shareholders are protected against loss under
financial arrangements with.SICO. Additionally, from its
formation in 1991, Union Excess has reinsured risks -
emanating primarily or solely from AIG subsidiaries, both'
directly and indirectly. Further, it appears that the
employees responsible for the reinsurance related to Union
Excess managed that relationship to prevent significant

losses or gains to Union Excess so that substantially all of
the risks and rewards of the underlying reinsurance inured
to AIG. This relationship allowed AIG to absorb .
substantially all the economic returns, which in turn caused
Union Excess to be deemed a variable interest entity (VIE).

I

115. AIG's restatement consolidated Union Excess's financial results with its own.

3. Risk Transfer

116, AIG concluded drat certain Uansactions - including but rot limited to the Gen Re

and Union Excess transactions - did not have the sufficient risk transfer necessary to qualify for

reinsurance accounting. AIG has since restated the accounting for these transactions using

deposit, rather than reinsurance, accounting

Net Investment Income

117. AIG determined that certain transactions and investment strategies that were

entered into in order to enJlance net investment income had been accounted for incorrectly. The

restatement admitted that certain transactions or strategies were "initiated to increase net

investment income." In other cases, AIG accounting staff had incorrectly characterized

'transactions or reclassified certain items to increase net investment income or accrued net

investment income on anticipated realizations of gains or carried interest. AIG reversed the

accounting in its restatement
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5. Top-Level Adjustments

118; A number of accounting entries, originating at the parent company level and

directed by former senior management, were unsupported and had the effect of reclassifying

income statement tens and changing the presentationof certain financial measures. In some

cases, top-level entries were made at the parent level affecting subsidiaries without the

knowledge of the subsidjaxies' management, In other cases, management either was aware of the

entries or the entries were subsequently "pushed-down" to the subsidiaries.

119. The effect of these entries included reclassifying capital gains to net investment

income, increasing expense deferrals or reducing accruals, both having the effect of increasing

reported earnings, and reducing and increasingreserves. The restatement reversed all

unsupported "tops}evel" entries from January 1, 2000 through December 31, 2004.

6. Conversion of Underwriting Losses to Capital Losses

120. AVG's restatement identified certain transactions and entries that had the principal

effect of improperly r characterizing underwriting losses as capital losses, including but not

limited to the Casco transactions. This category also includedinsurance and reinsurance

transactions iii which AIG's accounting resulted in errors relating to the timing and classification

of income recognition and enos relating to the timing of premium recognition. AIG's
s

restatement conceded that the improper accounting had an effect on underwriting losses in each

year. The restatement reversed the accounting by. convertiNg the capital losses back into

Underwriting losses.
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7. Asset Realization

121. AIG concluded that adjustments needed to be made to the value of certain assets

on iS consolidated balance sheet - for eXample, receivables for which certain*doubtful accounts

and other accruals were neither properly analyzed nor reconciled in prior periods and for which

allowances were not properly recorded in AVG's consolidated financial statements. According to .

the restatement, certain of these items were mown by members offormer senior management

but were not previously disclosed to AVG's independent auditors. The restatement made these

adju ents to the value of the assets.

FIRST CLAI.M FOR RELIEF
Violations of Section 17(a)(1) of the Securities Act

122. Pazragmphs l through l2I are realleged and incorporated by reference as if set

forth iillly herein

123. AIG, in the offer arid sale of securities, by the use of the means and instruments of

transportation and communication in interstate commerce or by the use of the mails, directly or

indirectly, singly or in concert, has employed or is employing devices, schemes and artifices to

deiiaud

124. AIG lew or was reckless in not lowing of the activities described above. The

lmowledge and conduct of its senior officers are attributable to AIG

125. By reason of the foregoing, AIG has violated, and unless enjoined will'again

Violate, Section 17(8)(1) of the Securities Act [15 U.S.C. § 77<1(&)(1)]

SECOND CLAIM FOR RELIEF
Violations of Sections 17(a)(2) and l7(a)(3) of the Securities Aet

126. Paragraphs l through 12] are realleged and incorporated by reference as inset

forth 'fully herein
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127, AIG, in the offer and saleof securities, by the use of the meansand instnrments of.

transportation and communication in interstate commerce or by theuse of the mails, directly or

indirectly, singly or in concert, has obtained or is obtaining money and property by means of

untrue statements of material fact or omissions to state material facts necessary inorder to make

the statements made, in light of the circumstances under whichthey were made, not misleading,

and has engaged or is engaging in transactions, practices or courses of business which have

operated or wouldoperate as a Hand and deceit upon investors.

128. By reason of the foregoing, AIG has violated, and unless enjoined will again

violate, Sections 17(a)(2) and (3) of the Securities Act [15 U.S.C. §§ '77q(a)(2) and (3)].

THIRD CLAIM FOR RELIEF
Violations of Section 10(b) of the

Exchange Act and Rules 10b-5(a), 10b-5(b), and 10b-S(c)

129.. Paragraphs 1 through 121 are realleged and incorporated by reference as if set

forth fully herein

130. AIG, 'in connection with thepurchase and Sade of securities, by the use of the

means and inshumentalities of interstate commerce or of the mails, directly or°indirectly, singly

or in concert, has employed or isemploying devices, schemes and artifices to defraud, has made

or is making untrue.statements of material fact and has omitted or is omitting to state material

facts necessary in order to make the statements made, in light of the circumstances under which

they were made, not misleading,andhas engaged or is engaging in acts, practices and Courses of

business which have operated or would operate as a fraud and deceit upon investors

131 . AIG knew or was reckless in not knowing of the activities described above. The

knowledge and conduct omits senior officers are attributable to AIG
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132. By reason of the actiw'lies herein desaibed, AIG has violated, and unless enjoined

wi l l  again violate, Section l0(b) of  the Exchange Act  [15 U.S.C.  §78j (b)] : ind Rule 10b-5(a),  (b)

and (c) promulgates thereunder [l7~C.F.R.  §240. lOb-5(a), (by and (c)] .

F O U R T H  C L A I M  F O R R E L I E F
Violations of Rule l3b2-1 of the Exchange Act

133. Paragraphs l through 121 be realleged and incorporated by reference as if set

forth fully herein.

134. AIG, directly or indirectly, singly or in concert, falsified or caused to be falsified

i ts books, records and accounts that were subject to Section 13(b)(2)(A) of the Exchange Act [15

U.S.C. §78If l (`D)(2)(A)]-

135. By reason of the foregoing, AIG has violated, and unless enjoined w i l l again

violate,  Rule l3b2-1 of  the Exchange Act [17 C.F.R. §240.13b2-1] .

FI FTH CLAI M  FO R RELI EF
Violations of Section l3(a) of the

Exchange Act and Rules 12b-20, 13 a-1 and 13a-l3

136. Paragraphs 1 through 121 are realleged and incorporated by reference as if set

forth fully herein.

137. AIG did not file with the Commissionsuch financial reports as the Commission

has prescribed, and AIG did not include, in addition to the information expressly required to be

Mated in such reports, such further material information as was necessary to make the statements

made therein, in light of the circumstances in which they were made, not misleading, in violation

of Section 13(a) of the Exchange Act [15 U.S.C. §78m(a)] and Rules 12b~20, 13a-1 and 13a~13

[17 C.F.R. §§240.12b-20, 240.13a-1 and 240, l3a-13]

26



138. By reason of the foregoing, AIG has violated, and unless enjoined will again

violate, Section 13(a) of the Exchange Act [15 U.S.C. § 78m(a)] and Rules12b-20, 13a~1 and

13a-13 [17 C.F.R. §§240.12b-20, 240.13a-1 Bald 240.13a-13].

SIXTH CLAIM FOR RELIEF
Violations of Sections 13(b)(2)(A),

13<b><2>0B), and 13(b)(S) of the Exchange Act

139; .Paragraphs 1 through 121 are realleged and incorporated by reference as if set

forth fully herein.

140. AIG did not:

8. make and keep books, records, and accounts, which, in reasonable

detail, accurately and fairly reflected the transactions and

dispositions omits assets, and

devise and maintain a system ofintemal accounting controls sufficient to

provide reasonabléassurances that: .

transactions were executed in accordance with management's

general or specific authorization;

ii. transacUons were recorded as necessary to permit preparation of

financial statements in conformity with generally accepted

accounting principles or any other criteria applicable to such

statements, and to maintain accountability for assets

111 access to assets was permitted only 'ii accordance with

management's general or specific authorization, and

b.

i.

27



av

141;

the recorded accountability for assets was compared with the

existing assets at reasonable intervals and appropriate action was

taken with respect to any differences.

Furllmennore, AIGlmoWingly circumvented or knowingly failed to implement a

system of  internal accounting controls and lmowingly falsi f ied books, records, and accounts

described above.

142. By reason of the foregoing, AIG has violated, and unless enjoined will again

violate, Sections 13(b)(2)(A)» 13a>>(2)(B>, and 13(b)(5) of theExchange Act [15 U.S.C.

§§78m(l>)(2)(A)» v8tnc»><2)<B>, and 78I11(b)(5)]»

PRAYER FOR RELIEF

WHEREFO RE, the Commission respectfixlly requests a Final Judgment:

1.

Permanently enjoining AIG, its agents, seniants, employees and attorneys and all persons

in active concert or participation with AIG who receive actualnotice of the injunction by

personal service or otherwise, and eachof them, from future violations of Sections17(a)(1),

17(a><2), and ]7(aj(3) of the Securities Act [15 U.S.C. §§ 77q(a)<1), 77q(a)(2),.77q(a)(3)],

Sections l0(b), 13(a), 13c»)(2)<A>, 13<b>(2)(B), and l3(b)(5) of theExchange Act[ 15 U.S.C. §§

78j(b), 78m(a), 78rn(b)(2)(A), 78ma>)(2)(B), and 78m(b)(5)] and Rules 10b-5(a), 10b-5(b), l»0b

5(c), 12b-20, 13a-1, 13a-13, and 13b2-1 [17 C.F.R. §§240. lOb<5(a), 240.10b-5(b), 240.10b~5(c)

l2b-20, 13a~1, 13a-13, and 13b2~l]

II

Ordering AIG to disgorge any i l l-gotten gains from the conduct al leged herein

iv.



111.

Ordering AIG to pay civil money penalties pursuant toSection 20(d) of the Secudties Act

[15 U.s.c. § 77t(<1)] and Section 21(d)(3) of the Exchange Act [15 U.s.c. § 78u(d)(3)].

IV.

Granting such other and further relief as to~this Court seems just and proper.

Dated: New York, New York
Febnlary 'f, 2006

By:
Mark K. Schofield (MS~2798)

Regional Director
Attorney for Plaintiff
SECURITIES AND EXCHANGE COMMISSION
3 World Financial Center
New York, NY 10281~1022
(212) 336-1020

OfCounse1:

Andrew M. Calamari
RobeN J. Keyes
Ken C. Joseph
Eduardo A. Santiago-Acevedo
Linda L. Arnold
George G. Demos
Maureen P. King
Preethi Krishnamurthy
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U.S. SECURITIES AND EXCHANGE COMMISSION

Litigation Release No. 18985 / November 30, 2004

Accounting and Auditing Enforcement
Release No. 2145 / November 30, 2004

Securities and Exchange Commission v. American International
Group, Inc., Civil Action no. 1:04CV02070 (GK)(D.D.C. filed
November 30, 2004)

AMERICAN INTERNATIONAL GROUP, INC. AGREES TO SETTLE
CHARGES OF VIOLATIONS OF ANTIFRAUD AND OTHER PROVISIONS
OF THE FEDERAL SECURITIES LAWS

The Securities and Exchange Commission ("Commission") today filed a civil
action against American International Group, Inc. ("Defendant AIG") for
violating antifraud provisions of the federal securities laws and for aiding
and abetting violations of reporting and record-keeping provisions of those
laws. The Commission's action arises out of the conduct of Defendant AIG
primarily through its wholly owned subsidiary AIG Financial Products Corp
("AIG-FP"), (collectively referred to as "AIG") in developing, marketing, and
entering into transactions that purported to enable a public company to
remove certain assets from its balance sheet. Defendant AIG, without
admitting or denying the allegations in the Commission's Complaint has
consented to the issuance of a final judgment (1) permanently enjoining it
from violating, and from aiding and abetting violations of, certain provisions
of the federal securities laws, (2) ordering it to comply with its undertaking
to retain an independent consultant to examine certain prior transactions
and to establish a transaction review committee to review future
transactions, and (3) ordering Defendant AIG to disgorge the amount of
fees that it received. In consenting to settle the Commission's action and
related, criminal charges, AIG has agreed to pay disgorgement, plus
prejudgment interest, and penalties totaling $126,366,000

In its Complaint, filed in the United States District Court for the District of
Columbia, the Commission alleged that from at least March 2001 through
January 2002, Defendant AIG, primarily through AIG-FP, developed a
product called a Contributed Guaranteed Alternative Investment Trust
Security ("C-GAITS"), marketed that product to several public companies
and ultimately entered into three C-GAITS transactions with one such
company, The PNC Financial Services Group, Inc. ("PNC"). For a fee, AIG
offered to establish a special purpose entity ("SPE") to which the counter
party would transfer troubled or other potentially volatile assets. AIG
represented that, under generally accepted accounting principles ("GAAP")
the SPE would not be consolidated on the counter-party's financial
statements. The counter~party thus would be able to avoid charges to its
income statement resulting from declines in the value of the assets

http://www.sec.gov/1itigation/litreleases/lr18985 .him 3/19/2008
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transferred to the SPE. The transaction that AIG developed and marketed
however, did not satisfy the requirements of GAAP for non consolidation of

The Commission alleged that while AIG was marketing the product.
independent auditors for some potential counter-parties raised issues about
whether certain features of the C-GAITS product could cause the product
not to satisfy the GAAP requirements for no consolidation of SPEs. AIG did
not inform the other potential counter-parties of these issues, except in one
instance in which a potential counter-party used the same independent
auditor as the potential counter-party that had communicated the issue to
AIG. The Commission further alleged that AIG entered into three C-GAITS
transactions with PNC to enable PNC to remove a total of $762 million in
loan and venture-capital assets from its balance sheet. AIG was reckless in
not knowing that these transactions did not satisfy the GAAP requirements
for no consolidation of the assets by PNC

In its Complaint, the Commission alleged the following

The applicable accounting standards, GAAP, in part, provided that, for
no consolidation by the counter-party to be appropriate, the majority
owner of the SPE, i.e. AIG, had to be an independent third party who
made a substantive capital investment in the SPE and had
substantive risks and rewards of ownership of the assets of the SPE
Three percent was the minimally acceptable amount to indicate a
substantive capital investment. Fees paid to the owner of the SPE for
structuring the transaction would be treated as a return of the
owner's initial capital investment

The C-GAITS product provided for the counter-party to contribute
troubled or other potentially volatile assets and cash to the SPE. In
exchange, the counter-party would receive a class of nonvoting
noncumulative convertible preferred stock. The cash that the counter
party contributed would be used to purchase a 30-year zero coupon
note that, at maturity, would pay an amount equal to the counter
party's initial capital investment in the SPE. As initially proposed, AIG
would issue the zero coupon note. The C-GAITS product additionally
provided for AIG to contribute cash equal to 3% of the total assets of
the SPE. In return, AIG would receive a separate class of preferred
stock and voting common stock. The cash that AIG contributed would
be used to purchase highly rated debt securities. The earnings on
those securities would be used to pay AIG a dividend, which AIG
would receive regardless of the performance of the assets that the
counter-party had contributed. The C-GAITS product also provided for
AIG to be paid an annual fee from assets or earnings on assets
contributed by the counter-party

AIG retained a national accounting firm, National Accounting Firm A
to provide advice in the development and marketing of the C-GAITS
product. National Accounting Firm A provided AIG with opinion letters
(each a "SAS-50 letter") regarding the treatment under GAAP of the
C-GAITS product by the counter-party. Those opinion letters
however, did not address certain features of the C-GAITS .product
that AIG proposed to prospective counter-parties

On or about April 23., 2001, a partner at National Accounting Firm A
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informed an AIG employee of a concern that National Accounting Firm
A had that the purchase of a zero coupon note issued by AIG in
connection with a proposed C-GAITS transaction could be treated as a
return of AIG's capital investment. National Accounting Firm A
finalized a SAS~50 letter without identifying an issuer of the zero
coupon note or specifying whether AIG could be the issuer, AIG,
however, continued to propose the C-GAITS product to prospective
counter-parties with a zero coupon note issued by AIG but did not
inform those prospective counter-parties of National Accounting Firm
A's concerns about the issuance of such a note. AIG's marketing
material informed prospective counter-parties that the contemplated
accounting treatment for the C-GAITS transaction was "based upon
advice from [National Accounting Firm A]."

• The C-GAITS product provided for AIG to be paid an annual fee by
either the counter-party directly or the SPE from assets or earnings
on assets contributed by the counter-party. On May 29, 2001, an
employee of a prospective counter-party, National Insurance
Company A, informed at least one AIG employee of AIG of "soft
spots" in the accounting for the C-GAITS product that National
Insurance Company A's outside auditor, National Accounting Firm B,
had discussed earlier that day. Those "soft spots" included whether
AIG's capital investment might fall below the minimum (3%) capital
investment required by GAAP for no consolidation of the SPE by
National Insurance Company A if AIG received a "large prepayment"
of its fees or if its fees were not received in exchange for services
rendered by AIG. By the end of that day, AIG modified the proposed
C GAITS structure for National Insurance Company A to increase
AIG's capital investment from 3% to 5%. AIG did not inform other
potential counter-parties of the issues that National Insurance
Company A had raised, except in one instance involving a potential c-
GAITS transaction with National Insurance Company B, which used
the same outside auditor as National Insurance Company A.

• Only PNC entered into a C-GAITS transaction. From June 28, 2001,
through November 30, 2001, PNC and AIG entered into three c-
GAITS transactions. Through these transactions (each known as a
"PAGIC" transaction), PNC sought to remove a total of $762 million of
loan and venture capital assets from its balance sheet and thus to
avoid charges to its income statement from declines in the value of
these assets.

The C-GAITS transaction that AIG initially proposed to PNC provided
for AIG to issue a 30-year zero coupon note to be purchased and held
by the SPE. On June 18, 2001, PNC requested that AIG change the
issuer. PNC explained to an AIG employee that National Accounting
Firm A, which also was PNC's outside auditor, had informed PNC that
it believed there was a risk that the Commission might view the
issuance of a zero coupon note by AIG to be a return of the capital
invested by AIG. AIG agreed to the requested change

• Even with the change in the issuer of the zero coupon note, the
PAGIC transactions did not satisfy the GAAP requirements for
no consolidation. As AIG intended, the fees that it was were primarily
for structuring the PAGIC transactions and, as a result, reduced AIG's
capital investment below the 3% level. Also, the PAGIC transactions
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did not satisfy GAAP requirements because AIG did not have
substantive risks and rewards of ownership of the assets of the SPE.
Because PNC improperly treated the transfers of assets in the PAGIC
transactions as sales of those assets that permitted PNC not to report
them in its financial statements and regulatory reports, PNC made
materially false and misleading disclosures about its financial
condition and performance in filings with the Commission and in press
releases.

• AIG received $39.821 million in fees for entering into the three PAGIC
transactions.

The Commission further alleged in its Complaint that Defendant AIG (a)
recklessly made misstatements of material facts, and omitted to state
material facts, about whether the C-GAITS product satisfied the GAAP
requirements for no consolidation of an SPE and (b) entered into the three
PAGIC transactions with PNC that it was reckless in not knowing did not
satisfy the GAAP requirements for no consolidation of the SPEs by PNC.

Defendant AIG, without admitting or denying the allegations in the
Complaint, has consented to the issuance of a final judgment (a)
permanently enjoining it from violating of Section 10(b) of the Securities
Exchange Act of 1934 ("Exchange Act"), Exchange Act Rule 10b-5, and
Section 17(a) of the Securities Act of 1933 and from aiding and abetting
violations of Sections 13(a) and 13(b)(2)(A) of the Exchange Act and
Exchange Act Rules 12b-1, 13a-1, and 13a-13, (b) ordering it to disgorge
the $39,821,000 in fees that it received, plus prejudgment interest of
$6,545,000, which will be paid to the victim restitution fund established in
connection with the prior resolution of criminal charges by the Department
of Justice against a PNC subsidiary and (c) ordering Defendant AIG to retain
an independent consultant to examine certain of its prior transactions and
to establish a Transaction Review Committee to review the appropriateness
of certain future transactions. The independent consultant will conduct an
examination of transactions that Defendant AIG entered into with a public
company between January 1, 2000 and the date of the final judgment that
involved the use of SPEs or variable interest entities, or that were marketed
or entered into by Defendant AIG with a primary purpose of enabling a
public company to obtain an accounting or financial reporting result. The
Transaction Review Committee will review transactions proposed to be
undertaken with a public company that were or are developed, marketed,
or proposed by Defendant AIG or a public company and that involve
heightened legal, reputational, or regulatory risk, including transactions
with a primary purpose of enabling a public company to obtain an
accounting or financial result. The independent consultant will conduct a
review related to certain policies and procedures adopted by the
Transactional Review Committee.

Separately today, the Fraud Section of the Criminal Division of the
Department of Justice ("Fraud Section") announced a resolution of related,
criminal charges against Defendant AIG and two of its subsidiaries. In
resolving the civil and criminal charges, AIG has agreed to pay
disgorgement and penalties totaling $126 million. Today's civil and criminal
actions are the result of investigations by the Commission, the Fraud
Section,.and the Pittsburgh office of the Federal Bureau of Investigation
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The Commission previously brought a prior settled proceeding against PNC
For further information See In the Matter of The PNC Financial Services
Group, Inc., Securities Act Release No. 33-8112, Exchange Act Release No
34-46225, July 18, 2002. The Commission's investigation is continuing as
to the conduct of others

>»SEC ComDIaint in this matter

http://www.sec.go v//ifigation//itre/eases//rl8985.htm
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Bepartment of Qijuatire
FOR IMMEDIATE RELEASE
TUESDAY. NOVEMBER 30. 2004
WWW.USDOJ.GOV

(202) 514-2008
TDD (202) 514-1888

AMERICAN INTERNATIONAL GROUP. INC. ENTERS
INTO AGREEMENTS WITH THE UNITED STATES

WASHINGTON, D.C. Deputy Attorney General James B. Comey, Assistant Attorney General
Christopher A. Wray of the Criminal Division and FBI Director Robert Mueller - all members of the
President's Corporate Fraud Task Force - announced today that American International Group, Inc
("AIG") - the world's largest insurer by market value - and two of its subsidiaries have agreed to resolve
the criminal liability associated with certain financial transactions by paying $80 million in penalties to
the United States and cooperating fully in the government's continuing criminal investigation of those
transactions

In a related enforcement proceeding filed earlier today by the U.S. Securities and Exchange
Commission, AIG consented to the entry of a judgment requiring AIG to disgorge $39.8 million in fees
received from the PAGIC transactions and $6.5 million in prejudgment interest. with today's joint
agreements totaling $l26,366,000, coupled with an agreement reached last year between the Department
and The PNC Financial Services Group, Inc, ("PNC"), in which PNC agreed to pay $115 million in
penalties and restitution, the Department of Justice and the SEC have obtained $241366.000 in
restitution, disgorgement, penalties and prejudgment interest in connection with off-balance sheet
transactions commonly known as the PAGIC transactions

A criminal complaint filed today at U.S. District Court for the Western District of Pennsylvania
charges AIG-FP PAGIC Equity Holding Corp., a subsidiary of AIG, with violating the federal securities
laws, including 15 U.S.C. Sections 78j(b) and 78ff(a), 17 C.F.R. Section 240.10b-5, and 18 U.S.C
Section 2, by aiding and abetting PNC in connection with a fraudulent transaction involving a special
purpose entity ("SPE"), known as a PAGIC entity. As part of an agreement, the Department of Justice
will defer prosecution On the criminal complaint for 13 months, and eventually dismiss the complaint, if
AIG and its subsidiaries fully comply with the obligations set forth in the deferred prosecution
agreement

The three-part agreement requires AIG to implement a series of reforms addressing the integrity of
client and third-party transactions, including a retrospective review of certain transactions effected by
third party with AIG. The retrospective review will be conducted by an independent consultant, chosen
by the Justice Department, the SEC and AIG. The consultant will report to DOJ, the SEC and AIG. The
agreements also require AIG to establish a transaction review committee. The independent consultant
will review the policies and procedures of the transaction review committee
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As part of the agreement between AIG, the Department of Justice and the U.S. Attorney's Office for
the Southern District of Indiana, AIG pledged its complete cooperation with a continuing

investigation into the PAGIC transactions and certain other transactions, including the marketing and
sale of a non-traditional insurance product by a subsidiary of AIG to Brightpoint Inc.

In addition, die agreement requires an AIG subsidiary, AIG Financial Products Corp. ("AIG-FP") to
pay the $80 million in penalties to the United States for AIG-FP's involvement in the PAGIC
transactions.

"Today's actions show that the Department of Justice and our partners on the President's Corporate
Fraud Task Force will use the full range of the government's criminal and civil enforcement Powers
against corporations that promote and facilitate fraudulent financial transactions," said Deputy Attorney
General Comey. "These agreements, including significant penalties and corporate reforms, will ensure
AIG's compliance with the law while minimizing the collateral consequences to its employees and
shareholders."

"We are pleased that AIG has accepted responsibility, committed to cooperating tally and agreed to
enact these important reforms," said Assistant Attorney General Wray. "There is no place in our markets
for financial transactions that lack economic substance and violate the law."

The agreements reached today with regard to the PAGIC transactions arose from the development,
marketing and sale of certain structured financial transactions by AIG-FP. AIG-FP, in conjunction with
a national accounting firm, developed the structured financial products used by PNC to transfer $750
million in mostly troubled loans and venture capital investments from subsidiaries of PNC to the PAGIC
entities. AIG placed the PAGIC entities on its balance sheet. The ability of PNC to account for the
PAGIC entities as off-balance sheet SPEs - as if PNC no longer owned the assets transferred to those
entities - depended upon whether or not the transactions complied with the requirements for
no consolidation under generally accepted accounting principles ("GAAP"). The PAGIC transactions
violated the GAAP requirements for non-consolidation because AIG-FP did not make or maintain a
substantive capital investment of at least three percent in the PAGIC entities. Certain fees paid to AIG-
FP in the transactions compensated AIG-FP for structuring the transaction and for taking the assets and
liabilities of the PAGIC entities onto AIG's balance sheet, thereby reducing AIG-FP's investment in the
PAGIC entities below three percent.

PNC's restatement on Jan. 29, 2002, following its decision to consolidate the PAGIC entities back
onto PNC's balance sheet, resulted in a drop in PNC's net income for 2001 of approximately $155
million and a drop in PNC's share price by over nine percent.

The PAGIC transactions were previously the subject of a deferred criminal disposition in United
States v. PNC ICLC Corp. , filed on June 2, 2003 in federalcourt in Pittsburgh, Pennsylvania. The
Department of Justice earlier this year dismissed the criminal complaint against PNC ICLC Corp., a
subsidiary of PNC, after the company fulfilled its obligations under the Deferred Prosecution
Agreement. PNC has also entered into a separate agreement with the Department of Justice pledging its
complete cooperation in the continued investigation of the PAGIC transactions

The case was prosecuted by Deputy Chief Paul E. Pelletier and Trial Attorney Michael K. Atkinson of
the Fraud Section. The Brightpoint investigation is being handled by Assistant United States Attorney
Winfield Ong
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u.s. Securities and Exchange Commission

Litigation Release No. 18340 / September 11, 2003

Accounting and Auditing Enforcement Release no. 1858

Securities and Exchange Commission v. Brightpoint, Inc., American
International Group, Inc., Phillip Bounsall, John Delaney and
Timothy Harcharik (S.D.N.Y. Civ. 03 CV 7045 (HB)

SEC Sues AIG, Brightpoint and Three Individuals in Accounting
Fraud Case
AIG Settles Action and Agrees to Pay $10 Million Penalty

Washington - The Securities and Exchange Commission announced today
that it filed a civil accounting fraud action in federal district court in the
Southern District of New York against American International Group, Inc.
(AIG), Brightpoint, Inc. (Brightpoint) and two former officers and a former
employee of Brightpoint, respectively, Phillip Bounsall (Bounsall), John
Delaney (Delaney) and Timothy Harcharik (Harcharik). All of the defendants
except Harcharik have consented to the entry of final judgments in
settlement of this matter. The Commission also announced today that it
instituted separate settled cease-and-desist proceedings against
Brightpoint, AIG, Bounsall and an AIG employee.

The civil and administrative actions involve the role played by AIG, one of
the world's largest insurance underwriters, in enabling Brightpoint, a public
reporting company, to commit securities fraud. As a sophisticated financial
services provider, AIG played an indispensable part in the fraudulent
transaction by selling Brightpoint a new "insurance" product that AIG had
developed and marketed for the specific purpose of helping issuers to
report false financial information to the public. .

Beginning in 1997, AIG developed and marketed a so-called "non-
traditional" insurance product for the stated purpose of "income statement
smoothing," Le., enabling a public reporting company to spread the
recognition of known and quantified one~time losses over several future
reporting periods. The key to achieving the desired accounting result was to
create the appearance of "insurance," i.e., that the "insured" (Brightpoint)
was paying premiums in return for an assumption of risk by AIG, when, in
fact, Brig htpoirit was merely depositing cash with AIG that AIG refunded to
Brightpoint

In this case, AIG issued such a purported insurance policy to Brightpoint for
the purpose of assisting Brightpoint to conceal $11.9 million in losses that
Brightpoint sustained in 1998. Brightpoint's chief accounting officer
Delaney, and its director of risk management, Harcharik, negotiated the
purported policy with an AIG assistant vice president. Brightpoir»t'S chief

http://www.sec.0ov/1itigation/litreleases/lr18340.htm 3/19/2008
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financial officer, Bounsall, approved the insurance transaction without
adequately reviewing it. As a result of the transaction, Brig htpoint's 1998
financial statements, as reported in the 1998 Form 10-K, overstated
Brightpoint's actual net income before taxes by 61 percent. The
misrepresentation was subsequently republished in a registration statement
filed in September 1999 and in Forms 10-K for 1999 and 2000.

Specifically, the Commission alleged in the civil action that:

• In October 1998, Brightpoint publicly announced that in the fourth
quarter ending December 31, it would recognize a one-time charge,
ranging from $13 million to $18 million, arising out of losses
sustained by one of its divisions in the United Kingdom (UK).
However, by December 1998, the UK losses had mushroomed to
about $29 million, and Brightpoint's corporate controller, defendant
Delaney, and its director of risk management, defendant Harcharik,
devised a scheme to cover-up these additional, unanticipated losses,
rather than disclose them.

• In December 1998, Delaney and Harcharik turned to the Loss
Mitigation Unit (LMU) of National Union Fire Insurance Company of
Pittsburgh, Pa., one of defendant AIG's principal general insurance
company subsidiaries. LMU offered "insurance" products specifically
designed to "smooth" the financial statement impact of losses
sustained by AIG clients. Brightpoint and AIG negotiated the terms of
a $15 million "retroactive" insurance policy that covered all of the
extra UK losses. The parties agreed to combine this "retroactive
coverage" with prospective fidelity coverage (together, the Policy) in
an effort to avoid scrutiny from Brightpoint's Auditors (the Auditors).
The "cost" of the $15 million "retroactive coverage" to Brightpoint
was about $15 million, which Brightpoint was to pay in monthly
"premiums" over the prospective three-year term of the policy. The
Policy, finalized in January 1999, enabled Brightpoint to record in
1998 an insurance receivable of $11.9 million, which Brightpoint
netted against the total UK losses of about $29 million, bringing the
net loss to within the previously disclosed $13 million to $18 million
range

In fact, the "retroactive coverage" should not have been accounted
for as insurance. It was merely a "round-trip" of cash a mechanism
for Brightpoint to deposit Money with AIG, in the form of monthly
premiums," which AIG was then to refund to Brightpoint as

purported "insurance claim payments." In drafting the Policy, Delaney
and Harcharik took pains to ensure that the "retroactive coverage
raised no "red flags" for the Auditors: They created a blended fidelity
coverage and retroactive policy that was designed to look like
traditional, non-retroactive indemnity insurance and they gave the
policy an effective date of August 1998

• In October 2001, following an inquiry by the Commission's staff, the
Auditors began looking more closely at the Policy and determined that
it was not traditional insurance. Although the Auditors questioned
whether the policy was insurance at all, they decided at the very least
that the policy provided retroactive coverage and, therefore, that all
premium expense associated with it should have been recorded in
1998. On November 13, 2001, Brightpoint announced a restatement

http://www.sec.gov/litigation/litreleases/lr18340.htm 3/19/2008
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which treated the Policy as real, but retroactive, insurance (the First
Restatement). The First Restatement expensed the full policy
"premium" in the fourth quarter of 1998, amounting to $15.3 million.

• On January 31, 2002, Brightpoint announced that it would further
restate its financial statements to reflect that the "premiums" for the
"retroactive coverage" under the Policy were only deposits with AIG.
This second restatement came about when the Auditors learned that,
one day before Brightpoint announced the First Restatement, it had
"cancelled" the "retroactive coverage" and obtained from AIG a
refund in the full amount of premiums Brightpoint had paid over and
above the "insurance claim payments" made to it by AIG under the
"retroactive coverage." The cancellation transaction left no doubt that
the "retroactive coverage" was not insurance.

Based on the facts alleged, in the civil action the Commission charged :

• Brightpoint with securities fraud in violation of Section 17(a) of the
Securities Act of 1933 (Securities Act) and Section 10(b) and Rule
10b-5 of the Securities Exchange Act of 1934 (Exchange Act) and
with violating the reporting, books-and~records, and internal controls
provisions of Exchange Act Sections 13(a) and 13(b)(2) and
Exchange Act Rules 12b-20, 13a-1 and 13b2-1.

• AIG with securities fraud in violation of Section 10(b) of the Exchange
Act and Rules 10b-5 and aiding and abetting violations of Exchange
Act Rule 13b2-2 for making materially false statements to the
Auditors.

• Delaney with securities fraud in violation of Section 17(a) of the
Securities Act and Section 10(b) and Rule 10b-5 of the Exchange Act,
with violating the reporting, books-and-records, and internal controls
provisions of Exchange Act Section 13(b)(5) and Exchange Act Rule
13b2-1 and with violating Exchange Act Rule 13b2-2 for making
materially false statements to the Auditors, Delaney was also alleged
to be liable as a control person of Brightpoint, pursuant to Section 20
(a) of the Exchange Act, for Brightpoint's books-and-records
violations under Exchange Act Section 13(a) and Exchange Act Rules
12b-20 and 13a-1.

• Harcharik with securities fraud in violation of Section 10(b) of the
Exchange Act and Rules 10b-5 and with aiding and abetting violations
of Exchange Act Section 13(b)(5) (internal controls and books-and-
records provision) and Exchange Act Rules 13b2-1 (books-and-
records provision) and 13b2-2 (making materially false statements to
the Auditors).

• Bounsall with violating the books-and~records provisions of Rule
13b2-1 of the Exchange Act.

Without admitting or denying the allegations in the Commission's
complaint, all of the defendants except Harcharik have agreed to settle the
Commission's charges. In connection with the settlements, AIG agreed to
pay a civil penalty of $10 million, Brightpoint agreed to pay a civil penalty
of $450,000, Delaney agreed to pay a civil penalty of $100,000 and
consented to the entry of a Final Judgment that permanently enjoins him
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Brightpoint is a Delaware corporation headquartered in Plainfield, Indiana
that provides outsourced services such as distribution, fulfillment,
customized packaging, prepaid and e-business solutions, and inventory
management in the wireless telecommunications and data industry. AIG is
a Delaware corporation with its principal corporate offices located in New
York, New York and is a holding company that, through its subsidiaries, is
engaged in a broad range of insurance and insurance-related activities in
the United States and abroad.

>» §l8§ lQmDI8iIwtJI1 this matter

Without admitting or denying the facts set forth in their respective
administrative orders, AIG, Brightpoint and Bounsall also consented to the
issuance of separate cease-and-desist orders. Specifically, AIG and
Brightpoint consented to the issuance of separate orders (i) finding that
each violated the anti fraud provisions of the Exchange Act and, in the case
of Brightpoint, the anti fraud provisions of the Securities Act and the
reporting provisions of the Exchange Act, and (ii) directing that AIG and
Brightpoint, respectively, cease and desist from further violating those
provisions. In addition, AIG consented to pay $100,000 in disgorgement
and to retain an independent consultant to make recommendations to
ensure that AIG's insurance products will not be used in the future to
violate the securities laws. Bounsall consented to the issuance of a separate
order (i) finding that he was a cause of Brightpoint's violation of the books-
and-records provisions of Rule 13b2-1 of the Exchange Act and (ii) directing
him to cease and desist from further violating that provision.

With regard to Harcharik, the Commission's complaint seeks the entry of a
final judgment permanently enjoining him from future violations of the
federal securities laws and ordering him to pay civil penalties.

from future violations of the federal securities laws and permanently bars
him from serving as an officer or director of any public company, and
Bounsall agreed to pay a civil penalty of $45,000.

Home Previous PageI Modified: 09/11/2003
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